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Williams  et  al.  y.  Perry  et  al.  437 
Wilsey,  The  Indianapolis,  &c., 

R.  R.  Co.  y 229 

Wilson  y.  The  State ^.  384 

Winans,  Kiser  y 428 

Winship  y.  Crothers 455 

Wiseman  y.  Hutchinson 40 

Wiseman  y.  Macey  et  al 239 

Wolfin,    Sheriff,    &c.,    Igle- 

harty 32 

Wolfinberger,  The  State  y.....  242 
Wood  et  al..  Cox's  Adm*r  y...  54 
Woodbury  et  al.  y.  Fisher  et  al  387 

Woodruff  et  al.  y.  Garnor 174 

Wright  y.  The  State 23 

Wright  y.  Bird 514 

Y 
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Karnes.  lMt«  of  GowBiMlon.    Ofrealt  tt««IdeiMt. 

JOSEPH  W.  CHAPMAN, Oct.  27,1858.-  1... Madison. 

GEORGE  A.  BICKNELL, Dec.  24, 1858...  2...New  Albany. 

MICHAEL  P.  BURKE, Nov.^6, 1858...  8...Waihington. 

REUBEN  D.  LOGAN, Nov.  7, 1858...  ^...Euahville. 

FABIUS  M.  PINCH, Oct.  24, 1859...  6.. .Franklin, 

SOLOMON  CLAYPOOL, Nov.  6,1858...  6...Terre  Haute. 

JOSEPH  S.  BUCKLES, Oct.  26, 1858...  7...Muncie. 

JOHN  M.  COWAN, Nov.  1,  1858...  8... Frankfort. 

ANDREW  L.  OSBORN, Nov.  16, 1857...  9  ..LaPorte. 

EDWARD  R.  WILSON, Oct.  25, 1858...10...Fort  Wayne. 

HORACE  P.  BIDDLE, Oct.  26, 1860...11...Logan8port. 

CHARLES  H.  TEST,., Oct.  27, 1867...12...Lafayette. 

JEHU  T.  ELLIOTT, Oct.  21, 1861  ..13...New  Castle. 

WILLIAM  F.  PARRETT, Nov.  6,  1859..,15.*»Booneville. 
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Names.  «  *  Date  of  Gommlnlon.  UkL 

JOHN  PITCHER, Oct.  25,  1860 1 

EICHARD  A.  CLEMENTS, Oct.  26,  I860.. 2 

DAVID  T.  LAIRD, Nov.  1,  1862 3 

AMOS  LOVERING, Oct.  25, 1860 4 

FRANCIS  ATKINSON, ....Oct.  26,  1860 5 

JEREMIAH  M.  WILSON, , Oct.  26, 1860 6 

BEATTIB  McCLELLAN, Nov.  1,  1862 7 

GEORGE  A.  BUSKIRK, Oct.  26, 1860 8 

FREDERICK  T.  BROWN Oct.  26, 1860 9 

CHAMBERS  Y.  PATTERSON, Oct.  20, 1860 10 

DAVID  S.  GOODING, Oct.  18, 1861 11 

CHARLES  A.  RAY,  Nov.  1,  1862 12 

ISAAC  NAYLOR, ......*. Oct.  25,  1860 13 

JOHN  GREEN, Oct.  26,  1860 14 

DAVID  P.  VINTON, Oct,  28,1861 15 

WILLIAM  C.  TALCOTT, Oct.  25,  1860 16 

ELISHA  EGBERT, Oct.  25,  1860 17 

JACOB  M.  HAYNES,.,.. Oct.  25,  1860 18 

WILLIAM  M.  CLAPP, Oct.  25,  1860 19 

JOSEPH  BRECKINRIDGE, Oct.  27,  1860 •  20 

DAVID  D.DYKEMAN, Nov.  1, 1862 21 


ROLL   OF  ATTORNEYS 

ADMITTED  TO  PRACTICE  IN  THE  SUPEEME  COUET  OF  INDIAKA 


Jeremiah  SQllivan. 
James  Morrison. 
Henry  P.  Thornton. 
Stephen  C.  Stevens. 
John  Law. 
William  Z.  Stuart. 
Amory  Kinney. 
Isaac  Naylor. 
Michael  G.  Bright. 
Samuel  Judah. 
Charles  K.  Test. 
James  Perry.  • 
Eandall  Crawford. 
Abner  Ellis. 
Addison  L.  Boache. 
Caleb  B.  Smith. 
John  Cowpcill. 
David  McDonald. 
John  S.  Newman, 
David  Kilgore. 
David  H.  Colorick. 
John  L.  Ketcham. 
Samuel  B.  Gookins. 
James  Collins. 
Christian  il  Nave. 
Stephen  Major. 
Jonathan  A.  Listen. 
George  Holland. 
Abram  A.  Hammond. 
John  Dumont. 


William  J.  Peaslee. 
John  Petti t. 
Eichard  M.  Thompson. 
Samuel  C.  Wilison. 
John  B.  Howe* 
Simon  Yandes. 
Daniel  Mace. 
John  B.  Niles. 
Eobert  C.  Gregory. 
Zebulon  Baird. 
Jeremiah  Smith. 
Andrew  Davidson. 
Eobert  Brackenridge, 
William  H.  Combs. 
John  Brownlee. 
Walter  March. 
William  T.  Otto. 
John  P.  Ushfer. 
Andrew  L.  Eobinson. 
Beattl  McClellan. 
William  H.  Mallory. 
Andrew  L.  Osborn. 
Joseph  W.  Chapman. 
Jacob  B.  Julian. 
George  W.  Julian. 
Daniel  D.  Pratt. 
Godlove  S.  Orth. 
Horace  P,  Biddle. 
James  Wilson. 
Albert  G.  Porter. 
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James  Y.  Allison. 
Ebenezer  Damont. 
John  S.  Reid. 
Napoleon  B.  Taylor. 
Joseph  E.  McDonald. 
Fabius  M.  Finch. 
John  T.  Morrison. 
Samuel  A.  Haff. 
John  Yaryan. 
James  A.  Fazy. 
Martin  M.  Ray. 
Jessee  P.  Siddall. 
Edward  H.  Brackett. 
Thomas  J.  Sample. 
Conrad  Baker. 
Lorenzo  C.  Dougherty. 
William  A.  Bickle. 
Hiram  W.  Chase. 
James  G.  Jones. 
John  Green. 
James  Bradley. 
Thomas  L.  Smith. 
Robert  L.  Walpole. 
James  E.  BIythe. 
Horatio  C.  Newcomb. 
John  Davis. 
Orville  L.  !l^amilton. 
Theodore  Gazlay. 
Joseph  E.  Edgerton. 
John  S.  Scobey. 
John  D.  Howland. 
George  V.  Howk. 
Thomas  D.  Walpole. 
Andrew  Ellison. 
John  M.  Wallace. 
Asahet  W.  Hubbard. 
John  A.  Wilsta:ch. 
^iTimrod  H.  Johnson. 


Nathaniel  T.  Hauser. 
Benjamin  F.  Myers. 
John  W.  Spencer. 
William  C.  Wilson. 
Martin  L.  Bundy. 
Davis  Newell. 
William  Henderson, 
•William  S.  Holman, 
John  Coburn. 
William  McEee  Dunn* 
Amos  Levering. 
Joseph  Cox. 
Andrew  H.  Evans. 
Elijah  B.  Martindale. 
James  D.  Conner. 
Alphonso  A.  Colo. 
Joseph  S.  Buckles.  . 
John  M.  La  Rue. 
John  P.  Green. 
Thomas  A.  Hendricks. 
Jjcwis  Wallace. 
Oliver  P.  Morton. 
William  F.  Lane. 
Thomas  Means. 
David  S.  Gooding. 
William  Wallace. 
William  Grose. 
William  A.  Peelle. 
Richard  A.  Clements. 
John  R.  Coffroth. 
^ames  R.  Slack. 
Harvey  M.  Vaile. 
William  M.  Franklin. 
James  L.  Worden. 
James  M.  Gregg. 
Daniel  M.  Cox. 
William  Garver. 
Edmund  Johnson. 
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David  Moss. 
John  G.  Grain. 
Benjamin  F.  Claypool. 
Delana  E.  Williamson. 
Chambers  Y.  Patterson. 
William  E.  Niblack. 
James  B.  Merriwether. 
Barton  W.  Wilson. 
William  W.  Carson. 
Cyrus  Wright. 
James  Harrison. 
Gustavas  H.  Yoss. 
Gyms  L.  Danham. 
Nathan  O.  Boss. 
Larkin  Eeynolds. 
Thomas  H.  Nelson. 
Charles  E.  Walker. 
Luke  Beilly. 
Baane  Hicks. 
Osoar  B.  Hord. 
Isaac  Yandeventer. 
William  R.  Harrison, 
Robert  T.  St.  John. 
Bewit  C.  Cbipman. 
Michael  F.  Burke. 
Richard  A.  Clements,  Jr. 
Andrew  J.  Boone. 
Thomas  J.  Cason. 
Charles  Case. 
John  H.  Grould. 
James  Hughes. 
Horace  Heffren. 
Ephraim  A.  Greenlee. 
Henry  Secrest. 
Belana  R.  Eckles. 
Robert  P.  Effinger. 
John  W.  Jones. 
Samuel  W.  Telford. 


William  Camback. 
John  R.  Coverdili; 
Samuel  E.  Perkins. 
James  Gavin. 
Jeremiah  M.  Wilson, 
James  Brown. 
Silas  Colgrove. 
Milton  S.  Robinson. 
Ralph  Hill. 
Charles  H.  Burchenal. 
Joshua  H.  Mellett. 
Ambrose  B.  Carlton. 
William  P.  Benton. 
John  F.  Brown. 
David  Nation. 
William  C.  Graves. 
Joseph  T.  Roberts. 
Lambdin  R.  Millikin. 
Lewis  B.  Sims. 
J.  N.  Sims. 
William  F.  Pidgeon, 
James  H.  McGonnelL 
Gustavus  A,  Wood, 
John  A.  Stein. 
William  G.  George, 
Samuel  W.  Short. 
Samuel  P.  Oyler. 
Henry  A.  Brouse. 
Andrew  J.  Neff. 
Robert  Parrett. 
Baniel  B.  Jones. 
Samuel  Magill. 
Bavid  T.  Smith. 
Simeon  Stansifer. 
Howell  B.  Thompson. 
William  Brotherton. 
Timothy  R.  Bickinson, 
R.  P,  Bavidson. 
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Wilson  Morrow. 
George  W.  Turner. 
Avery  W.  Ballock. 
Charles  I).  Murray, 
Cyrus  A.  Kilgore. 
Charles  A.  Ray. 
John  Cavin. 
H.  W.  Harrington. 
James  N.  Sweetser. 
James  N.  Hanna. 
Cyrus  C.  Hines. 
James  W.  Bldridge. 
James  R.  M.  Bryant. 
Benjamin  Harris. 
Kdward  E.  Bassett. 
Warren  H.  Withers. 
Ballard  Smith. 
Jonathan  Gardner. 
W.  R.  Pierce. 
J.  C.  Mcintosh. 
Reginald  H.  Hall. 
Thomas  T.  Crittenden. 
Newton  P.  Malotte. 
John  L.  Knight. 
N.  R.  Lindsay. 
Samuel  Pepper. 
O.  B.  Torbet. 
Asa  Iglehart. 

C.  Stewart  Ellis. 
John  H.  Cook. 
Sims  A.  Colley. 
Leroy  Pope. 

R.  J.  Bright. 
Jesse  Harper. 

D.  P.  Vinton. 
David  H.  Weir. 
Lysander  C.  Jacobs. 
B.  M.  Kelly. 


Edwin  Walker. 
Patrick  H.  Jewett. 
R.  L.  Hathaway. 
Francis  Smith. 
Lemuel  W.  Gooding. 
Omar  Newman. 
George  W.  Wittsell. 
H.  S.  Kelloy. 
James  Brownlee. 
Alexander  McDonald, 
Orris  Blake. 
John  M.  Wilson. 
Lindley  M.  Ninde. 
George  E.  Gordan. 
John  L.  Miller. 
Solomon  Claypool. 
Daniel  Royse. 
Nelson  Pierson. 
Charles  N.  Shook. 
Arthur  J.  Simpson, 
David  Turpie. 
Frederick  Rand. 
William  K.  Edwards. 
George  H.  Chapman. 
James  N.  Edgar. 
Adams  Y.  Hooper. 
Elisha  Egbert. 
Bayless  W.  Hanna. 
M.  Igoe. 

John  B.  Goodrich. 
Jonathan  H.  Jones. 
Isaac  A.  Rice. 
M.  M.  Milford. 
Solomon  Mahon. 
Henry  C.  Hanna. 
H.  Berry,  Jr. 
Richard  Robbins, 
Solon  Turman. 


ROLL  OF  ATTORNEYS. 


XIX 


Frank  J.  Mattler. 
Adolph  Seidensticker. 
Charles  Coulon. 
Herman  B.  Payne. 
Francis  L.  Neff. 
Thomas  G.  Harris. 
Moses  Jenkinsou. 
Thomas  S.  Stanfield. 
Robert  B.  Jones. 
Henry  D*  Washburne. 
John  N.  Evans. 
James  F.  McDowell. 
John  S.  Davis. 
Joseph  H.  Brown. 
William  P.  Fishback. 
Kawson  Vaile. 
*  Isaac  Jenkinson. 
William  D.  Leo. 
Robert  M.  Weir. 
Michael  C.  Kerr. 
John  H.  Stoisenburg. 
William  F.  Parrett. 
B.  K.  Elliott. 
William  H.  Schlater. 
William  A.  Porter. 
David  D.  Banta. 
O.  H.  Main. 
Thomas  W.  Woolen. 
John  H.  Redstone^ 
Watt.  J.  Smith. 
Newton  Burwell. 
William  H.  Scott. 
Alexander  Thompson. 
Isaac  S.  Stewart. 
Francis  T.  Hord. 
John  M.  Washburne.  41 
John  H.  Popp. 
1-  F.  Kibbey. 


William  Mack. 
William  K.  Marshall. 
Albert  E.  Redstone. 
Thomas  B.  Ward. 
James  A.  Scott. 
William  T.  Smith. 
Henry  A.  Downey. 
Charles  W.  Moore. 
William  B.  Biddle. 
Harvey  D.  Scott. 
David  D.  Dykeman. 
Jeremiah  Bundy. 
Lucius  Bingham. 
James  Park. 
Wilson  B.  Laughridge. 
John  Guthrie. 
O.  M.  Wilson. 
John  T.  Gunn. 
William  P.  Debolt. 
Thomas  W.  Bennett. 
David  O.  Daily. 
Alexander  A.  Rice. 
William  C.  L.  Taylor. 
Lewis  H.  Goodwin. 
Nathaniel  Usher. 
John  C.  Green. 
Henry  Crawford. 
Joseph  P.  Edson. 
Lewis  Jordan. 
Henry  B.  Sayler. 
William  P.  Rhodes, 
Gideon  Putnam. 
John  F.  Read. 
Benjamin  Harrison. 
Thomas  M.  Brown. 
Calvin  Taylor. 
M.  K.  Farrand* 
L.  Chamberlin. 
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L.  Sexton. 
Joe.  Smith. 
VV.  W.  Leathers. 
John  M.  Butler. 
W.  R.  West. 
D.  P.  Baldwin. 
A.  D.  Mathews. 
John  JR.  Risley. 
James  L.  Mitchell. 
John  F.  Julian. 
John  C.  Bufkin. 
Thomas  L.  Waterhousc. 
Agustus  A.  Chapin. 
Robert  \V.  Harrinon, 
F.   W.  Yiehe. 
Jbaniel  W.  Mason. 
John  Reiley. 
Lewis  D.  Stubbs. 
Jonathan  0.  Applegate. 
I^eal  B.  Hosford. 
James  M.  Dresser. 
Jason  B.  Brown. 
J.  W.  Burton. 
James  W.  Sansberry. 
Thos.  J.  Spitler. 


Godlove  O.  Behm. 
William  M.  Lamphore. 
John  D.  Gougar. 
Harry  Burns. 
William  Waters. 
Benjamin  F.  Havens. 
James  J.  Best. 
Solomon  Blair. 
Gains  Brook. 
Edwin  P.  Ferris. 
John  T.  Dye. 
Joseph  B.  Wade. 
William  A.  Woods* 
John  K.  Thompson. 
Alfred  Kilgore. 
William  H.  Dills. 
A.  B.  Kennedy. 
William  L.  CampbolL 
Paris  C.  Dunning. 
Stephen  G.  Burton. 
Alfred  B.  Collins. 
Simeon  K.  Wolfe. 
James  B.  McFadden< 
William  A.  Wood. 


Admitted  at  May  Tetm^  1863. 


Thomas  J.  Study. 
William  H.  DeWoIfe. 
Marcus  L.  Marsh. 
George  A.  Johnson. 
0.  J.  Glessner. 
Benjamin  F.  Love. 


Byron  W.  Langdon. 
H.  Y.  Morrison. 
Thomas  J.  Forrest. 
John  A.  Harrison. 
J.  D.  Mack. 


Note. — So  few  attorneys — not  over  ten — ^have  responded  to  the 
suggestion  in  Nineteenth  Indiana,  concerning  their  names  and 
residences,  that  the  same  is  withdrawn,  and  no  further  attention 
will  be  given  thereto. 
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Glascock  v.  Ltons/ 

AcnoN. — ^If  a  person,  riglitftilly  in  the  possession  of  an  office  to 
which  he  is  entitled,  is  ousted  therefrom  by  an  intruder,  an  action 
for  money  had  and  received  would  lie  in  his  favor  against  the 
usurper  to  recover  the  feeS|  when  fixed  or  customary  fees  are  inoi* 
dent  to  the  office. 

Title  to  OFrics. — ^And  in  such  an  action  the  title  to  the  office  may 
be  determined. 

Action. — ^A  person  who  is  rightfully  entitled  to  an  office,  although 
not  in  the  actual  possession  of  it,  has  a  property  in  it,  and  against  a 
mere  intruder,  who  may  perform  the  duties  of  the  office  for  a  timCi 
and  receive  the  fees  arising  therefrom,  he  may  maintain  an  action 
for  money  had  and  received  to  recover  such  fees,  and  such  intruder 
can  not  retain  any  part  thereof  as  compensation  for  his  labor. 

APPEAL  from  Fountain  Circuit  Court. 

Hanna,  J. — Glascock  sued  LyonSy  averring  that  he  was  duly 
elected  to  the  office  of  sheriff  of  Fountain  county^  at  the  Oc- 
tober election  in  the  year  1856,  and  entitled  to  the  certificate 
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of  election,  and  commiesion,  and  to  be  qualified  and  receive 
the  fees,  &c.y  as  such  sheriff;  but  that  said  LyonSy  bj  deceitful, 
false,  and  fraudulent  means  and  practices,  secured  to  himself 
a  certificate  of  election  to  said  office,  and  was  commissioned 
and  qualified,  which  facts  were  found  to  be  true  at  the  Feb- 
ruary  term  of  the  Fountain  Circuit  Court  for  the  year  1858; 
that  the  defendant,  on  the  23d  of  December^  1866,  usurped 
and  fraudulently  and  unlawfully  took  upon  himself  the  dis- 
charge of  th.e  duties  of  said  office  from  thence  until  the  19th 
day  of  Marchy  1858,  and  used,  exercised,  and  enjoyed  the 
same,  receiving  and  converting  to  his  own  use  the  fees,  &c., 
amounting,  &c.,  during  all  of  which  time  said  plaintiff  was 
entitled  to  said  office,  and  the  said  fees,  ka^  but  that  said  de- 
fendant refuses  to  pay  over  the  same,  Jbc,  although  the  plain* 
tiff  is  entitled  thereto,  Ac. 

There  was  a  demurrer  sustained  to  the  complaint,  which 
presents  the  only  question  in  the  case.  It  appears  to  be  well 
aettled  that  under  certain  circumstances  a  suit  in  the  form  of 
the  action  for  money  had  and  received,  will  lie  in  fevor  of  a 
person  really  entitled  to  an  office,  against  one  who  has  usurped 
tiie  same,  for  the  recovery  of  the  known  and  fixed  fees  that 
such  intruder  may  have  received.  1 6elwyn*s  Nisi  Prius,  81 ; 
Boyter  v.  JDodsworth,  6  T.  R.  481 ;  Allen  v.  McKeanj  1  Sumner 
817 ;  Powell  v.  Milbanky  1  T.  R.  899,  note ;  Sadler  v.  EvanSj  4 
Burrow's  R.  1984 ;  Lightly  v.  Cloustonj  1  Taunton's  R.  118. 

In  the  case  in  1  Sumner,  it  was  held  that  AUen  was  entitied 
to  recover  certain  fees  due  him  as  President  of  Bowdoin  Col- 
lege. In  so  deciding,  the  Court  determined  the  titie  to  that 
office,  for  the  Trustees,  believing  they  had  authority  so  to  do, 
had  superseded  said  AUen  by  the  appointment  of  another  who 
had  been  put  in  possession  of  the  position.  The  opinion  in 
the  case  is  an  elaborate  one  by  Judge  Story. 

That  case  differed  from  this  in  one  particular.  There,  presi- 
dent Allen  had  been  in  the  possession,  and  the  exercise  of  the 
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duties  of  the  office.  Here,  we  are  not  informed,  by  direct  al- 
legation, that  the  plaintiff  had  been  inducted  into  the  office, 
or  had  exercised  the  duties  of  the  same.  It  is  shown  that  the 
plaintiff  had  not  received  a  certificate  of  election,  nor  a  com- 
mission, although  it  is  averred  he  was  elected,  and  thereto 
entitled. 

It  is  perhaps  the  correct  theory,  in  reference  to  an  office 
elective  by  the  people,  that  the  fact  that  an  eli^ble  person  is 
duly  chosen  to  fill  the  same,  confers  upon  him  the  right,  the 
title  to  such  office,  and  the  certificate  of  election,  or  commis- 
sion, is  in  some  respects  something  like  a  deed  to  land,  the 
mere  evidence  of  such  title. 

This  title  ^ves  the  right  to  exercise  the  accustomed  or  fixed 
duties  of  the  office,  and  receive  the  fees  and  emoluments 
therefor.  In  this  right,  it  has  been  often  contended  there 
may  exist  a  franchise  to  which  the  rights  of  property  may 
attach  for  certain  purposes. 

After  the  title,  the  right  to  exercise  certain  franchises  and 
receive  fees  arising  therefrom,  has  been  thus  conferred  by  the 
sovereigns,  the  people  in  this  instance,  it  may  still  be 
thought  necessary,  for  the  public  good  and  individual  security, 
that  the  person,  before  he  assumes  to  act  in  such  office,  shall 
give  pledges  or  safeguards  for  the  faithful  discharge  of  the 
duties  incident  to  such  office.  The  mode  of  executing  such 
pledges  may  be  pointed  out  by  statute.  In  this  instance  an 
oath  of  office  and  a  bond  were  required.  Until  these  pledges 
are  ^ven,  the  right,  as  to  the  public,  to  perform  the  duties, 
and  to  receive  the  fees,  &c.,  of  the  office,  could  not  be  consid- 
ered as  fully  operative.  But  if  the  person  thus  entitled 
should  be  prevented  from  taking  the  steps  imposed  and  made 
preliminary  to  the  exercise  of  tiie  accustomed  duties,  by  the 
act  of  another,  especially  if,  as  here  charged,  deceitful,  false, 
and  fraudulent  means  were  employed  to  effect  that  object,  and 
if  that  other  should,  by  the  use  of  such  means,  procure  an 
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indactioQ  into  such  office,  a  question  then  arises,  what  right 
of  action,  if  any,  exists  against  him,  in  favor  of  the  rightful 
claimant. 

As  before  observed,  if  the  office  had  been  rightfully  in  pos- 
session of  the  person  entitled  thereto,  and  he  had  been  ousted 
by  an  intruder,  an  action  for  money  had  and  received  would 
lie  in  his  favor  against  the  usurper  to  recover  the  fees,  when 
fixed  or  customary  fees  are  incident  to  the  same ;  aud  in  that 
action  the  title  to  the  office  may  be  determined.  This  was 
settled  as  long  ago  as  the  time  of  Charles  the  Second,  Howard 
V.  Woodj  2  Levinz's  Rep.  245,  see  Lightly  v.  Clounstonj  1 
Taunton  112,  in  which  Heath,  J.  lays  down  the  broad  propo- 
sition, that  the  title  to  an  office,  under  an  adverse  possession, 
may  be  tried  in  an  action  for  the  fees  of  the  office  had  and 
received.  The  language  here  used  does  not  place  the 
right  of  action  upon  former  possession  of  the  office.  I^or  is 
it  directly  stated  to  depend  upon  such  possession,  in  the  text 
in  Selwyn,  supra,  or  Saunders  PL  and  £v. 

An  action  lies  in  an  instance  where  money  is  received  by 
the  defendant  which  in  good  conscience  ought  to  be  paid  to 
the  plaintiff.    1  Selw.  80. 

If  the  proposition  is  correct  that  he  who  is  rightfully  en- 
titled to  an  office  has  a  property  in  it,  though  not,  perhaps, 
strictly  in  the  commercial  sense  of  that  term,  then  we  are  not 
able  to  perceive  how  a  mere  intruder,  who  may  perform  the 
duties  for  a  .time,  can,  in  good  conscience,  retain  the  fees,  &c., 
for  such  service.  K  he  could,  under  such  circumstances,  be 
permitted  to  retain  such  fees,  it  would  be  on  the  ground  that 
they  were  a  remuneration  for  his  labor,  Ac. ;  but  that  would 
not  justify  the  retention  of  any  sum  over  such  mere  remune- 
ration ;  if  justified  to  that  amount,  how  could  the  case  bo  dis- 
tinguished from  one  where  A  B  may,  without  a  contract  or 
request,  express  or  implied,  perform  ordinary  labor  for  CD? 
In  the  latter,  it  is  well  settled  there  is  no  right  of  action  ac- 
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cmes  to  the  laborer.  How  could  there  in  the  former  ?  If  not, 
npon  what  principle  can  the  labor  be  set  up  as  a  defence  to  an 
action  for  money  received  to  which  the  plaintiff  was  entitled. 

We  are  now  treating  this  case  as  resting  npon  the  fadts 
averred  and  by  the  demurrer  admitted  to  be  true,  namely, 
that  the  plaintiff  was  duly  elected  and  justly  entitled  to  the 
office,  but  that  the  defendant  had  obtained  the  evidences  of 
title  thereto  through  deceit,  falsehood  and  fraud — ^had  intruded 
into  the  same  and  was  usurping  the  duties  thereof. 

Under  these  admitted  facts,  we  are  not  able  to  perceive  any 
good  conscience  there  would  be  in  permitting  the  defendant 
to  retain  any  thing  over  a  bare  compensation,  nor,  in  view 
of  the  well  established  class  of  decisions  in  similar,  cases 
already  adverted  to,  how  he  can  retain  any  portion  of  said 
fees.  K  the  facts  are  not  as  stated,  issue  should  have  been 
taken  thereon. 

Our  statute  defines  usurpation  to  be,  officiating  in  anyplace 
of  authority  without  being  legally  authorized.  2  B.  B.  488. 

Again  we  have  a  statute  which  prescribes  at  length  the 
mode  of  proceeding,  for  certain  purposes,  by  information, 
against  one  who  may  usurp,  intrude  into,  or  unlawfully  hold 
or  exercise  any  public  office.  After  prescribing  the  several 
necessary  steps,  as  to  the  judgment  it  provides  that,  ^^!{f  judg- 
ment be  rendered  in  favor  of  the  relator,  he  shall  proceed  to 
exercise  the  functions  of  the  office  after  he  has  been  qualified 
as  required  by  law,"  Ac.  2  R.  S.  199.  This  incidentally  shows 
that  one  might  be  treated  as  a  usurper,  as  against  a  lawfuUv 
entitled  claimant  who  had  never  been  in  possession,  in  the 
opinion  of  the  Legislative  department.  This  being  the  con* 
struction  placed  upon  such  acts  by  one  branch  of  the  Govern- 
ment)  it  is,  perhaps,  our  duty  to  accord  with  it  in  an  instance 
where  there  are  no  overruling  objections. 
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Per  Curiam. — ^The  judgment  is  reversed.     Cause  remanded 
for  further  proceedings. 

VoorheeSf  Wi'feon,  Wallaee^  and  Ristine^  for  the  appellant. 
jB.  C.  Gregory j  for  the  appellee. 


Thb  Indiana  and  Illinois  Cbntral  R.  B.  Go.  v.  Davis. 

Oedxr — Demand. — Where  an  order  is  drawn,  in  proper  form,  by  the 
secretary  of  a  corporation  upon  the  treasurer  thereof,  for  the  pay- 
ment of  a  sum  of  money  actually  due  from  the  corporation  to  the 
payee  of  the  order,  it  III  not  necessary  for  the  payee  to  present  it  to 
the  treasurer  f6r  payment,  within  a  reasonable  time  after  receiving 
it,  or  at  any  time  before  suing  upon  it,  a»  a  eoAdttion  precedent  to 
such  suit. 

Construction. — Bueh  an  order  may  be  treated  by  the  holder  thereof, 
at  his  option,  as  the  mere  promissory  note  of  the  oorporation,  pay- 
able at  a  particular  place,  or  probably,  as  a  bill  of  exchange. 

Casks  ovbrruled. — ^The  cases  of  The  WardeM,  d;c.  v.  Moore,  1  Ind. 
B.  289 ;  Bngliih,  dhc.  v.  The  Boa^d,  dkc,  6  id.  437  ;  The  Marion  d^c^. 
R.  R.  Co.  V.  Dillon,  7  id.  404 ;  The  Marion  and  L.  R.  R.  Co.  v. 
JbomoKy  id.  648,  and  the  Marion  dhc.  R.  R.  Co.  v.  Hodge,  9  id.  163, 
so  far  as  they  are  inconsistent  with  the  decision  herein,  are  over- 
ruled. 

APPEAL  from  the  Marion  Common  Pleas. 
Perkins,  J. — Suit  upon  two  orders  each  of  the  following 
tenor: 

^'$1000.  Treasurer  of  the  Indiana  and  Illinois  Oontral 
Hallway  Company,  pay  to  J.  C.  Bancroft  DaviSy  or  order,  one 
thousand  dollars,  allowed  for  services,  expenses,  printing,  Ac 
(Allowed,  December  session  of  Board,  1857.) 

J.  M.  Bharpb,  Secretary/* 

January y  9, 1858. 
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The  suit  is  against  the  corporation,  and  the  complaint  al- 
leges that  she  drew  the  order  or  bill  sued  on,  by  her  secretarj, 
upon  her  treasurer ;  that  the  bill  was  presented  for  payment, 
and  payment  refused . 

The  defendant  answered  by : 

1.  The  general  denial. 

2.  By  allegations  that  the  order  had  not  been  presented  to 
her  treasurer  for  acceptance,  or  payment  This  was  simply 
reasserting  a  part  of  the  general  deniaL 

3.  By  averring  that  the  order  was  not  presented  to  her 
treasurer  till  the  20th  of  Nov&mbery  1860. 

The  4th,  5th,  6th,  7th  and  8th  defences  set  up  feilure  and 
illegality  of  consideration. 

The  plaintiff  replied  by  demurring  to  the  2d  and  8d  para- 
graphs of  the  answer,  and  taking  issue  of  fSact  upon  the  4th, 
5th,  6th,  7th,  and  8th  paragraphs. 

The  demurrer  was  sustained. 

The  issues  of  fact  were  tried  and  judgment  rendered  for  the 
plaintiff. 

The  question  raised  and  argued  in  this  cause  is  this :  Was  it 
necessary  for  the  holder,  the  payee  of  the  written  instrument 
sued  on,  to  present  it  to  the  treasurer  of  the  corporation  for 
payment,  within  a  reasonable  time  after  receiving  it,  or  at  any 
time  before  suing  upon  it,  as  a  condition  precedent  to  such 
suit  ?  The  record  does  not  present  the  question  in  this  shape, 
but  for  the  purposes  of  this  decision,  we  will  treat  it  as  doing 
so. 

Let  us  first  inquire,  what  is  the  character,  m  legal  effect,  of 
that  instrument? 

It  shows  on  its  face  three  things. 

1.  That  it  is  drawn  by  the  Indiana  and  lUinois  Central  Bail" 
way  Company. 

2.  That  it  is  drawn  upon  the  Indiana  and  IllinaiM  Central 
BaUway  Company, 
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8.  That  it  was  drawn  for  the  payment  of  a  debt,  actually 
owed  by  the  corporation,  to  the  payee  of  the  order. 

As  the  order  or  writing  stands,  there  is  but  one  person  that 
can  be  sued  on  it ;  and,  had  it  been  accepted,  there  still  would 
have  been  but  one  person  liable  to  be  sued  on  it,  and  that  per- 
son was  and  is  the  Indiana  qnd  Illinois  Central  Railway  Com' 
pany.  The  paper  shows  on  its  face  that  the  drawer  and 
drawee  are  the  same  person,  and  that  the  person  actually 
owed  the  payee  the  sum  specified  in  the  writing. 

In  such  case,  the  writing  may  clearly  be  treated  by  the 
holder,  if  he  elect  to  do  so,  as  the  promissory  note  of  the  cor- 
poration, but  payable  at  a  particular  place,  viz :  the  treasurer's 
office  of  the  corporation.  And  the  question  then  is,  must 
such  a  note  be  presented  at  the  place  where  it  is  payable  for 
payment  before  the  maker  can  be  sued  on  it? 

At  an  early  day  such  was  held  to  be  the  law  in  Indiana. 
1  Blackf.  257,  and  Palmer  y.  Hughes^  id.  328 ;  and  see  1  Gill. 
(111.)  Bep.  p.  15.  But  those  decisions  have  been  overruled  by 
judicial  decisions,  and  changed  by  statutory  enactments. 
HartweU  v.  Candler^  5  id.  215 ;  2  G.  &  H.  107. 

But  the  plaintiff  takes  a  risk  in  suing  upon  such  paper  with- 
out having  first  made  a  demand,  because,  should  the  defend- 
ant set  up  and  prove  a  readiness  to  pay  at  the  place  before 
suit,  the  circumstances  might  be  such  as  to  subject  the  plain- 
tiff to  costs,  as  in  case  of  a  tender.  1  Am.  L.  C.  pp,  867, 868. 
In  the  case  at  bar,  it  was  proved  on  the^trial  that  the  plaintiff 
had,  as  averred  in  his  complaint,  made  demand  of  payment 
before  suit,  and  that  payment  had  been  refused  without  ex- 
cuse assigned  for  the  refusal.  TSo  motion  was  made  for  greater 
certainty  in  the  averment,  and  proof  of  demand  at  any  time 
was  proper.  The  cases  of  Hasey  v.  WhUe  Pigeon^  ^c.  1  Dougl. 
(Mich.)  Rep.  198;  Fairchild  v.  Ogdensburffy  ^(?.,  16  N.  Y.Rep. 
887;  Miller  v.  Tkompsonj  8  Mann.  &  Qra.  576,  and  The  Boards 
^c.  v.  Day^  19  Ind.  450,  are  in  point    There  is,  in  our  own 


MAY  TERM,  1868.  9 


\ 


The  Indiana  Central  Bailway  Co.  v,  Oakes  and  Others. 

reports,  a  series  of  erroneous  cases,  which  are  overruled  by 
the  decision  we  now  make.  The  decisions  in  the  series  are 
built  one  upon  the  other  from  the  first,  which  was  made  with- 
out much  consideration  by  the  counsel  or  the  Court,  as  authori- 
ties were  not  cited,  nor  have  they  been  in  the  cases  follow- 
ing it. 

It  is  insisted  that  the  Court  is  irrevocably  committed  to  its 
error  if  it  be  such ;  but  we  think,  on  a  question  of  general 
commercial  law,  we  had  better  retrace  our  steps  from  error  at 
any  point,  rather  than  continue  in  it.  The  cases  overruled  or 
modified  are  found  as  follows :  1  Ind.  289 ;  6  id.  487 ;  7  id. 
404,  648,  and  9  id.  168.  We  do  not  say  that  the  holder  of  an 
order  like  that  sued  on  may  not  treat  it  as  a  bill  of  exchange 
if  he  elects  to  do  so ;  see  The  State  Bank  v.  Bowers^  8  Blackf. 
78 ;  but  probably  the  drawer  can  not  compel  the  holder  to  so 
treat  it.  But  in  the  case  at  bar,  if  the  instrument  be  treated 
as  a  bill,  still  the  plaintiff  is  entitled  to  recover  on  the  case 
made  by  the  special  finding  below,  it  falling  precisely  within 
KeUy  V.  The  Mayor^  ^c,  4  Hill  (N.  T.)  Rep.  268,  and  Spangler 
V.  McDanidSj  8  Ind.  275.  Bee,  also,  1  Am.  L.  Cases,  supra. 
The  case  of  Moss  v.  LivingstoUy  4  Com.  (N".  T.)  Rep.  is  upon 
an  entirely  different  question. 

Per  Curiam. — The  judgment  is  affirmed  with  1  per  cent, 
damages  and  costs. 

B.  K.  Mliotty  for  the  appellant. 

N.  B.  and  C.  Taylor^  for  the  appellee. 


Thk  Inpiaha  Cbnt&al  Railway  Compant  v.  Oakbs  and  Others. 

BnCKDT.^WIiere  a  special  remedy  is  given  by  statute,  for  the  taking 
of  private  property,  in  the  eonstruction  of  ^nblio  works,  that  rem- 
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edy  only  can  be  adopted,  uid  it  is  not  a  cumulatiye  remedy,  and 
tliis  rule  is  applicable  as  well  to  corporations  created  by  statute 
under  the  new  as  under  the  old  Constitution,  in  all  oases  where  the 
inoorporating  act  is  not  a  private  statute. 

Demand — Tendee. — ^Where,  by  its  charter,  in  order  to  entitle  a  cor- 
poration to  appropriate  private  property,  it  is  required  first  to 
demand  of  the  owner  the  relinquishment  of  the  same,  and  to  tender 
him  a  fair  compensation  therefor,  if  the  owner  is  an  infant,  such 
demand  and  tender  would  be  inoperative  against  him,  and  need  not 
therefore  be  made  by  the  corporation. 

Limitation. — And  in  such  case,  the  period  of  limitation  necessary  to 
bar  the  remedy  of  such  infant,  would  not  begin  to  run  until  he  had 
attained  hia  majority, 

APPEAL  from  the  Hancock  Circuit  Court. 

DAVisoHy  J. — Henrietta  and  Mary  Oakes  being  minors,  hj 
Morris  Fiersonj  their  guardian  and  next  friend,  sued  the  Rail- 
way Company  in  trespaBs.  The  complaint  consists  of  two 
counts.  The  first  alleges  that  the  plaintiffs  were  the  owners 
and  in  the  possession  of  a  certain  half-quarter  section  of  land 
in  Hancock  county,  and  that  the  Company,  which  was  the  de- 
fendant, on  the  Ist  of  January  1853,  and  on  divers  other  days, 
&c.,  entered  upon  said  land,  and  took  therefrom  25000  yards 
of  gravel,  worth  1250  dollars,  and  converted  the  same  to  her 
own  use,  &c.  By  the  second  count  it  is  alleged  that  the  de- 
fendant, intending  to  injure  the  plaintiffs,  did  erect  and  con- 
tinue an  embankment  adjoining  to  and  upon  the  same  land, 
and  thereby  caused  large  portions  of  it  to  be  overflowed  and 
rendered  worthless,  &c.    Damages  were  laid  at  1800  dollars. 

The  defendant  answered,  let.  By  a  general  traverse.  2. 
That  defendant  was  organized  under,  and  derived  her  powers 
as  a  corporation,  from  certain  acts  of  the  Legislature,  (which 
are  referred  to  in  the  pleading),  and  that  in  the  use  and  con- 
struction of  the  railway,  provided  for  by  said  acts,  it  became 
and  was  necessary  to  take  said  gravel,  which  was  situated  on 
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the  line  of  the  railway,  and  upon  the  plaintiff's  land.  And 
they  the  plaintifis,  being  ^incompetent,  by  reason  of  infancy, 
to  relinquish  their  right  to  the  gravel,  or  to  agree  upon  a  fair 
compensation  therefor,  the  defendant  did,  by  her  servants, 
enter  upon  land  of  the.  plaintifis,  and  dig  and  carry  away  said 
gravel,  for  the  construction  of  her  railway,  doing  no  unneces* 
sary  damage  to  the  plaintiffs,  Ac.  8.  That  the  defendant 
was  organized,  &e.,  (as  in  the  preceding  defences  mentioned), 
and  that  the  embankment,  described  in  the  complaint,  was 
and  is  a  part  of  the  track  of  a  side  road  or  switch,  from  the 
main  track  to  the  defendant's  gravel  pit,  about  400  yards  from  / 
the  main  track,  and  used  to  convey  gravel  from  the  pit  to  bal- 
last the  railway,  and  make  the  same  solid,  &c.  And  it  was 
necessary  for  the  proper  construction  of  the  railway  to  procure 
the  gravel  and  build  the  side  track,  and  that  said  side  track 
and  gravel  pit  were  upon  the  land  through  which  the  main 
track  runs;  wherefore  defendant  did  enter,  doing  no  unneces- 
sary damage  or  injury,  &c.,  and  the  overflowing  complained 
of  was  caused  solely  by  the  building  of  said  necessary  em* 
bankment,  Ac.  4.  That  the  several  acts  and  grievances,  in 
the  complaint  stated,  were  not  committed  or  done  within  two 
years  next  before  the  commencement  of  this  suit,  &c. 

Plaintifi  demurred  to  the  second,  third,  and  fourth  para- 
graphs of  the  answer.  To  the  third,  the  demurrer  was  over- 
ruled, but  to  the  second  and  fourth  it  was  sustained.  And  the 
plaintiffs,  as  to  the  third  paragraph,  replied,  1.  By  a  general 
denial.  2.  That  defendant  did  not  ask  plaintiffi  to  relinquish 
the  land,  gravel,  &c.,  mentioned  in  the  answer,  nor  did  she 
offer  a  fair  compensation  therefor,  but  they  were  at  all  times 
ready  and  willing  to  accept  such  compensation,  and  relinquish 
the  right  of  way,  Ac.  8.  That  plaintifib  never  refused  to  re- 
linquish to  defendant  the  right  to  any  lands  necessary  for  the 
use  and  construction  of  the  railway,  nor  did  they  ever  refuse 
to  accept  a  &ir  compensation  for  such  relinquishment,  but  the 
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trath  is,  the  defendant,  without  asking  plaintifis  to  relinquish 
the  right  of  way,  or  allowin'g  them  an  opportunity  to  accept 
a  compensation  therefor,  erected  said  embankment  to  the 
damage,  &c. 

Demurrers  to  the  second  and  third  replies  were  overruled, 
and  the  defendant  excepted.  The  issues  were  submitted  to  a 
jury,  who  found  for  the  plaintiffs  128  dollars.  Motion  for  a 
new  trial  denied,  and  judgment  on  the  verdict. 

Section  3  of  an  act  amending  the  charter  of  the  Company 
is  referred  to  by  the  appellant,  and  relied  on  aa  decisive  of  the 
questions  involved  in  this  case.  That  section  provides  thus : 
"  In  all  cases  where  the  owner  of  landiS,  stone,  (gravel,  wood, 
or  other  materials)  necessary  for  the  use  and  construction  of 
the  road,  shall  refuse  to  relinquish  the  same  to  the  corpora- 
tion or  shall  refuse  to  accept  a  fair  compensation  therefor,  it 
shall  be  lawful  for  the  corporation,  by  their  agent,  &c.,  to  en- 
ter upon,  take  possession  of,  and  use  the  same,  avoiding,  in 
all  cases  unnecessary  damage  to  the  owner.  And  where  such 
owner  may  feel  aggrieved  or  injured  in  consequence  of  such 
use  of  his  land,  &c.,  he  shall  make  a  written  complaint  before 
the  nearest  justice  of  the  peace,  setting  forth  the  nature  and 
locality  of  the  injury,  &c.,  whereupon  such  justice  shall  re- 
quire the  president  of  the  company  to  appoint  one  disinter- 
ested appraiser,  and  the  complainant  another,  which  appraisers, 
so  appointed,  shall  upon  computation  of  the  damages,  make 
up  their  award,  and  report  the  same  to  the  justice,  &c. ;  Pro- 
vided that  no  claim  shall  be  recovered  or  paid  by  such  corpo- 
ration unless  application  therefor  be  made  as  herein  provided, 
within  two  years  next  after  the  property  shall  have  been  taken 
possession  of  as  aforesaid."  Local  laws,  1849,  p.  92. 

In  view  of  this  enactment,  the  enquiry  arises  whether  the 
plaintiffs,  in  this  instance,  have  not  misconceived  their  reme- 
edy?  It  has  been  often  decided  that  "Where  property  is 
taken  for  public  use,  under  the  authority  of  a  statute  which 
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points  oat  the  mode  in  which  compensation  shall  be  made 
therefor,  that  mode,  and  no  other  must  be  pursued.^  Kimble 
V.  The  Whitewater  Valley  Caned  Co.,  1  Ind.  285 ;  Lafayette^  ^<?., 
B.  B.  Co.  V.  Smith,  6  id.  249.  The  reason  of  the  rule  is  that, 
as  the  law  anthorizes  the  property  to  be  taken,  the  corpora- 
tion appropriating  it  committed  no  wrongful  act,  hence  the 
common  law  doctrine  of  cumulative  remedies  is  not  applica- 
ble. 4  Ind.  4S1.  And  the  principle  thus  stated  applies  as  well 
to  incorporations  created  by  statute  under  the  new,  as  under 
the  old  Constitution,  7  Ind.  85.  There  is,  it  is  true,  an  ex- 
ception in  favor  of  the  remedy  being  cumulative,  where  the 
incorporating  ac£  is  a  private  law,  but  that  exception  does  not 
apply  to  the  case  at  bar,  because  here  the  original  act  of  in- 
corporation is  a  public  statute,  and  its  amendment,  which  we 
have  recited,  must,  in  that  respect,  be  deemed  alike  effective. 
(See  Local  Acts,  1847,  page  77.)  It  is,  however,  contended 
that  until  the  plaintiffs  had  refused  to  relinquish  their  property 
to  the  corporation,  or  to  accept  a  fair  compensation  therefor, 
the  company  had  no  authority  under  her  charter  to  possess 
and  use  it ;  and  having  appropriated  it  without  demanding 
such  relinquishment,  or  offering  such  compensation,  she  was 
guilty  of  trespass.  This  proposition,  when  applied  to  the 
case  before  us  seems  to  be  incorrect.  The  owners  of  the  prop- 
erty being  infants,  were,  for  that  reason,  not  of  legal  capacity 
to  give  a  valid  relinquishment,  or  to  agree  upon  a  fair  com- 
pensation. And  the  defendants  were  therefore  excused  from 
the  demand  and  offer,  which,  in  ordinary  cases  are  required 
by  her  charter.  The  defendant,  it  is  true,  appropriated  the 
property  without  taking  initiative  proceedings  for  the  assess- 
ment of  damages.  But  the  demurrers  concede  the  facts,  that 
she  was  an  organized  corporation,  and  took  the  land  and 
gravel,  and  constructed  the  embankment,  the  same  being  on 
the  line  of  her  road,  in  the  prosecution  of  her  work,  doing 
no  unnecessary  damage,  &c.    This  mode  of  appropriation  may 
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not  be  the  one  contemplated  bj  the  charter,  etill  the  company 
18  in  possession  of  the  property,  has  appropriated  nothing  to 
which  she  was  not  entitled  for  the  purposes  of  her  road,  and 
that  being  the  case,  there  seems  to  be  no  reason  why  the  own- 
ers should  not  be  confined  to  the  statutory  remedy.  Presi- 
denty  ^(?.,  of  the  CrawfordsviUcy  ^c,  JS.  B.  Co.  v.  Wrighty  5  Ind. 
262.  Nor  does  the  fact  that  such  owners  were  infants  excuse 
them  from  adopting  that  remedy,  because  they  could  have 
proceeded,  as  they  have  in  this  case,  by  guardian  or  next 
friend.  And,  on  account  of  their  infancy,  the  limitation  fixed 
by  the  incorporating  act,  could  not  bar  the  remedy  prescribed 
by  the  statute,  until  after  they  became  of  fuU  age.  The 
plaintiffs  having,  in  this  case,  misconceived  their  remedy,  the 
judgment  must  be  held  erroneous. 

Per  Curiam. — The  judgment  is  reversed-  Cause  remanded 
to  be  dismissed. 

Newcomb  and  Tarkingtony  for  the  appellants. 

W.  M*  We^  and  Hervey  CraveUy  for  the  appellees. 


Galloway  v.  Thb  Statb. 

The  case  of  HamiUon  v.  Raihhuck^  infra^  p.  392,  followed. 

APPEAL  from  the  Monroe  Common  Pleab. 

Per  Curiam. — The  defendant  was  prosecuted  in  the  Com- 
mon Pleas  for  an  assault  and  battery  on  one  Pkillipi.  The 
assault  and  battery  was  admitted;  but  it  was' contended  that 
the  defendant  had  been  already  convicted  of  the  same  ofience. 
Questions  are  raised  as  to  whether  such  former  conviction 
was  improperly  procured  by  the  said  defendant,  so  as  to  in- 
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validate  said  judgmenty  or  prevent  it  from  operating  as  a 
bar. 

The  Court  found  the  defendant  gnilty,  and  aaeefiBed  a  fine,  fte. 

We  can  not,  under  the  decision  in  HaTmlton  v.  Bailsbaek,  at 
this  term,  disturb  this  judgment.  The  record  does  not,  in 
view  of  the  decision  quoted,  contain  the  necessary  statement 
to  show  us  that  all  the  evidence  is  before  us. 

The  judgment  is  affirmed. 

JfcDonaldj  Boach  ^  LewiSj  for  the  appellant. 

Jaeob  8.  Broadwelly  Samuel  J91  Bnskirk  and  Oscar  B.  Hordj 
for  the  State. 


Cook  and  Others  v.  Anbbbsok. 

PaAcncs. — ^The  statement  in  a  bill  of  exceptions  "that  the  foregoing 
18  all  the  eridenoe  offered  or  given  on  the  trial  of  the  above  oanse,'* 
does  not  exclude  the  presumption  of  other  evidence. 

EviDSNCi. — ^In  an  action  to  recover  damages  for  the  non-performance 
of  a  parole  contract,  a  written  memorandum  of  the  contract,  signed 
by  the  plaintiff  but  not  signed  by  the  defendant,  may  be  competent 
eyidenoe  to  establish  the  terms  of  the  contract,  if  accompanied  with 
other  evidence,  or  proof  of  circumstances  tending  to  show  assent 
thereto  by  the  defendant. 

APPEAL  from  the  Shelby  Common  Pleas. 

Hanva,  J. — Andersan  complained  of  the  appellants,  in  two 
paragraphs. 

First;  averring  that  <m  the  2d  of  June^  1857,  defendants 
purchased  of  him  from  one  hundred  and  eighty-five  to 
two  hundred  good,  merohantable,  corn-fed,  fat  hogs  to  be 
taken  and  weighed  by  the  defendants,  between  the  20th  of 
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Novemier  and  let  of  December^  ISST,  at^  &c.y  it  being  the  lot 
of  hogs  the  plaintiff  then  had  on  hand,  in  consideration  of 
which  the  defendants  agreed  to  pay  to  the  plaintiff  5  dol- 
lars per  hundred  pounds,  gross  weight,  when  the  hogs  wera 
delivered,  in  good  bankable  paper,  which  contract  was  re« 
duced  to  writing  and  signed  by  the  plaintiff,  (of  which  a  copy 
is  filed,)  and  defendants  agreed  and  promised  to  make  out 
and  sign  a  duplicate  thereof,  and  leave  the  same  with  one, 
&c.,  for  the  plaintiff;  that  defendants  accepted  and  adopted 
said  written  contract,  and  made  two  payments  thereon,  in 
part  payment  for  said  hogs,  amounting  to  190  dollars,  and 
on  the  said  20th  day  of  November^  notified  the  plaintiff  to 
deliver  said  hogs,  so  purchased,  as  aforesaid,  i^t,  &c.,  on  the 
22d  day  of  said  month,  on  which  day,  at,  &c.,  said  plaintiff 
wdghed  and  tendered  one  hundred  and  eighty-nine  hogs  to 
defendants,  of  the  kind,  &c.,  described,  &c.,  which  defendants 
refused  to  accept  and  pay  for ;  that  on  that  day,  at,  &c.,  hogs 
were  worth  8  dollars  per  hundred  pounds,  gross  weight, 
wherefore,  Ac. 

The  second  paragraph  is  upon  a  like  contract,  without  any 
averment  of  its  having  been  reduced  to  writing;  but  that  190 
dollars  was  paid,  as  earnest,  &c. 

Demurrer  to  the  first  paragraph  overruled. 

Answer:  1.  Denial.  2.  Readiness  of  defendant  to  per- 
form, and  failure  of  plaintiff,  and  payment  of  the  190  dollars 
which  is  set  up  as  a  counter  claim.  Demurrer  to  second  par- 
agraph overruled.  Reply  in  denial.  Trial,  verdict  and  judg- 
ment for  plaintiff. 

1.  Was  the  ruling  right,  on  the  demurrer  to  the  fibret  para- 
graph of  the  complaint? 

The  ruling  on  the  demurrer  was  right,  for  the  reason  that 
there  is  a  sufiicient  contract  shown,  regardless  of  the  aver- 
ments in  reference  to  the  writing  signed  by  one  party.    The 
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termB  of  the  contract  and  consideration  are  set  forth,  and  the 
payment  of  a  part  thereon. 

It  is  shown  that  the  plaintiff  signed  a  memorandam  of  the 
contract,  and  that  the  defendants  were  to  do  so ;  but  whether 
they  did  or  not,  is  not  averred.  If  they  did  it  could  be  pro- 
duced as  evidence  on  the  trial.  If  they  did  not,  but,  in  view 
of  the  terms  agreed  upon,  paid  money  upon  the  contract,  it 
would  be  good  with  reference  to  the  statute  of  frauds.  The 
presumption,  under  the  pleadings,  would  be,  we  suppose,  that 
no  writing  was  made  by  the  defendants,  or  it  would,  in  pur- 
enance  of  our  statute,  have  been  made  the  foundation  of  the 
action.  If  the  trial  should  disclose  such  writing,  steps  would 
have  to  be  taken  to  perfect  the  pleadings.  Kersteter  v.  Bay- 
mond,  10  Ind.  199.^  If  it  had  been  averred,  directly,  that 
defendants  did  not  make  any  memorandum  in  writing,  the 
contracts  as  shown,  would  nevertheless  have  been  binding, 
because  of  the  part  payment  thereon. 

Upon  the  trial,  the  first  evidence  offered  to  the  jury  by  the 
plaintiff,  was  the  writing  described  in  the  first  paragraph  of 
the  complaint,  which  was  admitted  over  the  objection  of  the 
defendants.  Was  the  ruling  correct?  It  was  incumbent  on 
the  plaintiff,  under  the  issues,  to  prove  his  contract  as  alleged. 
So  far  as  shown  it  was  a  verbal  one,  and  might  have  been 
proved  by  oral  evidence.  Was  this  paper  competent  for  any 
purpose?  It  is  averred  that  although  signed  by  but  one 
party,  and  that  not  the  party  sued,  yet  that  the  instrument 
80  signed  had  been  accepted  and  approved,  and  part  payment 
thereon  made.  "Now  suppose  the  plaintiff  had  no  witness 
who  had  heard  the  bargain  made,  and  terms  of  the  contract 
mutually  agreed  upon,  but  afterwards  had  placed  this  paper 
in  the  hands  of  a  witness,  who  had  presented  it  to  the  defend- 
ants, and  they,  after  examining  it,  had  said  *^  certainly,  this  is 
right,"  and  had  thereupon  paid,  as  alleged,  would  not  this  be 
competent  evidence  of  the  terms  of  the  bargain,  not  conclu- 
VoL.  XX.~2 


18  SUPREME  COURT  OF  INDIANA. 


Cook  and  Otherg  v.  Anderson, 


sive  evidence^  not  such  a  writing  as  could  be  made  the  found- 
ation of  the  suit,  but  as  a  link  in  the  evidence  necessary  to 
establish  the  alleged  verbal  contract. 

Again,  suppose  two  persons,  when  alone,  should  make  a 
bargain  of  this  character,  and  then  come  into  the  presence  of 
other  persons,  and  thereupon  the  vendor  should  sit  down  and 
write  out  an  instrument  similar  to  this,  which  the  vendee 
should  carefully  read  over  and  then  hand  to  the  other  a  sum 
of  money,  and  stand  by  and  see  an  endorsement,  similar  to 
the  one  here  shown,  made  on  said  writing  \9y  said  vendor — 
not  a  word  all  the  while  being  spoken  by  either  of  the  parties, 
in  the  presence  of  said  witnesses;  could  said  writing,  and  the 
circumstances  accompanying  its  execution,  be  given  in  evi- 
dence ? 

The  value  of  such  writing,  as  evidence,  would  of  course 
depend  very  much  upon  attendant  circumstances,  and  declar- 
ations, if  any,  in  proof.  On  what  principle  should  it  be  ex- 
cluded? Oral  testimony  of  the  bargain  and  all  its  terms  and 
conditions,  would  be  admissible.  Would  the  fact  that  it  was 
reduced  to  writing  by  one  party — ^approved  and  money  paid 
upon  it  by  the  other  render  it  void?  or  would  a  writing  thus 
prepared,  be  less  likely  to  retain  the  agreement;  than  the 
treacherous  memory  of  man  ?  If  it  is  said  that  its  approval 
thus  evidenced,  might  be  established  by  perjury;  the  answer 
is,  that  as  easily  might  the  whole  terms  of  the  contract.  If 
the  suit  had  been  against  the  plaintiff  for  non-compliance,  it 
could  have  been  founded  upon  this  writing,  and  the  contract 
established  by  it.  This  is  upon  the  principle  that  the  con- 
tract itself  was  mutual,  but  that  one  party  had  secured  evi- 
dence of  a  more  conclusive  character  than  the  other.  Shirly 
V.  Shirly,  7  Blackf.  452;  Davis  v.  Shields^  26  Wend.  341 ;  Nick- 
ols  V.  Johnson f  10  Conn.  192. 

When  a  mutual  contract  is  made  and  one  party  gives  the 
other  a  memorandum  in  writing,  but  neglects  to  take  one 


MAT  TERM,  1862.  19 


Cook  tnd  Otfiors  «.  Anderson. 


Iiim8al4  ho  has  but  himself  to  blamo  if  he  is  unable  to  en- 
force its  performance,  nfhilst  he  is  bound  to  the  othei*  party. 
lUmt&n  Y.  Kempston^  6  Taunt.  788;  5  Sandford,  (S.  C)  101. 
Therefore,  in  this  csm,  although  the  plaintiff  might  have 
been  thus  bound,  yet,  if  there  had  been  no  money  paid,  he 
eoold  not  have  enforced  the  contract  against  the  other  party. 

But  so  far  as  the  record  goes  there  was  no  evidence^  other 
than  said  writing,  of  the  terms  of  the  contract,  nor  was  there 
any  evidence  of  the  payment  of  the  money,  the  endorsement 
on  the  writing  not  having  been  given  in  evidence.  Of  course, 
therefore,  if  the  evidence  is  all  in  the  record,  there  was  a  fidl- 
fire  of  proof. 

After  setting  forth  a  large  amount  of  testimony,  the  bill 
of  exceptions  states :  ^*  Be  it  further  remembwed  that  the 
foregoing  is  all  the  evidence  oifered  or  ^ven  on  the  trial  of 
the  above  cause.''  ^'And  be  it  also  rememb^ed  that  the 
plaintiff  then  recalled  rebutting  witnesses,  and  while  one 
WUliam  H.  Orancj  was  being  examined,"  &e.,  a  motion  was 
made,  &c.    Ko  further  evidence  appears  in  the  record. 

This  shows  the  necessity  of  the  •thirtieth  rule,  which  we 
have  often  enforced,  and  must  enforce  now. 

Then  we  can  not  say  that  there  was  not  sufficient  evidence 
to  sustain  the  verdict,  upon  the  parole  contract,  for  we  do  not 
know  what  was  heard  and  not  placed  upon  the  record. 

This  failure  of  proof  would  be  fatal,  if  it  was  apparent- 
all  the  evidence  being  in  the  record,  unless  the  position  which 
seems  to  have  been  assumed  by  the  court  below  is  correct, 
and  that  is,  that  no  proof  was  necessary  in  view  of  the  plead- 
ings. 

The  answer  is  a  denial  and  a  readiness  to  perform,  and 
averred  the  failure  of  the  plaintiff  to  comply,  together  with 
a  counter  claim  for  the  amount  charged,  under  this  last  para- 
graph, to  have  been  advanced  upon  the  contract. 

The  statement  in  the  second  paragraph  of  the  answer^  in 
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reference  to  the  payment  of  money  on  said  contracti  if  it 
couLl,  in  any  state  of  the  pleadings,  be  used  to  dispense  with 
proof  of  the  allegations  of  the  complaint,  can  not  have  that 
effect,  in  view  of  the  fact  that  a  general  denial  was  in  as  to 
the  whole  complaint. 

The  last  question  arises  upon  the  instructions  given  and 
refused. 

As  the  evidence  is  not  in  the  record,  we  cannot  say  that 
the  rulings  upon  instructions,  asked  for  by  the  parties,  and 
given  and  refused,  were  wrong. 

One  instruction  given  by  the  court,  as  a  general  charge, 
seems  to  us  to  be  wrong;  but  we  can  not  find  that  the  giving 
thereof  was  objected  to,  or  any  exceptions  based  thereon,  and 
therefore  it  presents  no  question  for  our  consideration. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  two  per  cent 
damages,  and  costs. 

Martin  M.  Bay^  for  the  appellants. 

P.  A.  JBdckUmany  George  C.  dark^  Oscar  B.  Mard^  and  Car- 
tez  Ewififfy  for  the  appellee. 


Dknny  and  Others  v.  Obaetbb. 

JVBISDICTION. — ^The  jurisdiotion  given  to  the  Court  of  Common 
Pleas  to  foreclose  motgages,  confers,  also,  the  power  in  such  cases 
to  settle  the  title  to  the  mortgaged  real  estate  whenever  it  shall  be 
in  issue. 

FOBXCLOSUBX. — ^The  question  as  to  the  susceptibility  of  mortgaged 
premises  to  diyision,  can  only  arise,  where,  in  a  proceeding  for  fore- 
closure, it  becomes  necessary  for  the  Court  to  render  judgment 
for  the  collection  of  installments,  of  which  some  are  due  and  some 
not  due. 


MAY  TERM,  1863.  21 


Denny  and  Others  v.  Graeter. 


Pbagticx. — Any  error  or  defect  in  a  judgment,  in  order  to  be  avail- 
able in  this  Court,  muat  bave  been  made  the  subject  of  a  proper 
objection  in  the  Court  below,  and  the  basis  of  exception  there. 

APPEAL  from  the  Knox  Common  Pleas. 

Per  Curiam. — ^Action  by  Oraeter  against  Denny  and  wife,  to 
foreclose  a  mortgage.  Issue,  trial  by  the  Court,  finding  and 
judgment  for  the  plaintifi*. 

A  new  trial  was  asked  on  the  ground  that  the  finding  was 
not  sustained  by  the  evidence,  and  that  the  amount  found  was 
too  large.    We  perceive  no  error  in  these  respects. 

Again,  it  is  urged  that  the  Court  had  no  jurisdiction,  the 
title  to  real  estate  coming  in  question.  Graeter  had  sold  the 
premises  to  Denny y  who,  with  his  wife,  executed  the  mort- 
gage to  secure  the  purchase  money.  It  was  alleged  that 
Grafter  had  no  title  when  he  made  the  conveyance.  Reply 
that  he  had  title.  The  Court  could  try  the  question  of  title 
thus  raised.     Toner  v.  Mitchellj  18  Ind.  580. 

Several  other  errors  are  assigned,  but  they  all  relate  to  the 
character  of  the  judgment  rendered,  and  as  no  exception  was 
taken  in  the  Court  below  in  this  respect,  we  shall  not  notice 
them  here. 

The  judgment  below  is  affirmed  with  costs  and  two  per 
cent,  damages. 

There  was  a  petition  for  a  rehearing  filed  herein,  and  the 
following  opinion  was  rendered  thereon : 

WoRDEN,  J. — ^In  this  case  the  mortgage  was  given  to  secure 
the  payment  of  two  promissory  notes,  one  of  which  was  due 
at  the  commencement  of  the  suit,  and  the  other  not.  The 
Court  found  that  there  was  due  the  plaintiff  the  sum  of  289 
dollars  and  60  cents,  and  that  there  would  be  due  on  the  10th 
of  Aprily  1861,  the  further  sum  of  220  dollars  and  88  cents, 
but  did  not  find  whether  the  property  was  susceptible  of  divis- 
ion.   TSo  motion  for  a  new  trial  was  made  on  the  ground  that 
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the  Court  had  not  pasBod  upon  the  question  as  to  the  suscep- 
tibility of  diyision  of  the  property,  even  if  the  defect  could 
be  reached  in  that  way,  nor  was  any  other  motion  made  by 
which  it  was  sought  to  call  the  attention  of  the  Court  to  the 
point    Nor  was  any  motion  made  to  arrest  judgment. 

It  is  abundantly  clear  that  on  the  finding  the  plaintiff  was 
entitled  to  judgment;  that  is  to  say,  he  was  entitled  to  judg- 
ment for  the  289  dollars  and  60  cents  then  due,  and  that  so 
much  of  the  mortgaged  premises  as  might  be  necessary,  be 
sold  to  pay  that  amount.  It  is  only  where  a  judgment  is  to 
be  rendered  embracing  installments  not  due,  that  any  inquiry 
is  necessary  as  to  the  diyisibility  of  the  property.  2  R.  S. 
1862,  p.  176,  sec.  637,  et  seq. 

The  Court  could  not  rightfully  render  judgment  for  the 
whole,  including  that  which  was  not  due^  without  having 
found  that  the  property  was  not  susceptible  of  division ;  and 
if  susceptible  of  division,  the  particular  division  should  be 
determined  by  the  Court.    Brugh  v.  Darstj  16  Ind.  79. 

The  Court  ordered  that  enough  of  the  mortgaged  premises 
be  sold  to  pay  the  sum  of  239  dollars  and  60  cents ;  and  if 
there  remained  any  portion  of  the  mortgaged  premises,  and 
if  the  220  dollars  and  83  cents  should  not  be  paid  when  due, 
such  residue  should  be  sold  to  pay  the  same;  and  that  any 
residue  of  the  debt  be  collected  of  Denny ^  the  maker  of  the 
notes.  To  this  judgment  no  objection  was  made  or  excep- 
tion taken.  We  have  seen  that  the  plaintiff  was  entitled,  on 
the  finding  of  the  Court,  to  judgment.  If  the  finding  did 
not  authorize  the  particular  judgment  rendered,  the  defend- 
ant should  have. made  his  objection,  and  if  overruled,  taken 
his  exception.  There  is  no  force  in  the  point  made  by  the 
appellant,  on  petition  for  rehearing,  that  a  party  can  not 
except  to  the  judgment  rendered  against  him.  If,  when  the 
Court  pronounces  judgment,  the  defendant  thinks  tiie  particu- 
lar judgment  pronounced  is  not  warranted  by  the  record,  in- 
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eluding  the  finding  or  verdict,  though  some  other  or  different 
judgment  might  be,  that  is  a  proper  time  to  make  his  objection* 
The  thing  is  then  by'no  means  beyond  the  power  or  control  of 
the  Court,  and  such  corrections  or  modifications  as  might  be 
right  could  be  made.  In  our  opinion,  in  accordance  with  the 
whole  theory  of  our  practice,  if  such  objections  are  not  made 
in  the  Court  below,  they  are  unavailing  here.    Uvey  v.  Smithy 

18  Ind.  461. 
'The  petition  for  rehearing  is  overruled. 
J.  C.  Denny  for  the  appellants. 
Samuel  Judak  for  the  appellee. 


m%m 


^       WwGHT  and  Another  v.  The  State,  ex  rel.  Vabty. 

Practice — Glbbk. — ^Whatever  of  the  proceedings  of  a  Oourt  should 
be  brought  before  the  Appellate  Conrt,  by  bills  of  exceptions,  ean 
not  be  incorporated  into  the  record  of  the  cause,  by  the  mere  entries 
of  the  Clerk ;  and  if  they  are  so  incorporated,  they  will  not  be  ayail- 
able  as  parts  of  the  record,  on  appeal.  See  WiUon  y.  Truelocky  19 
Ind.  389. 

APPEAL  from  the  Fulaski  Circuit  Court 
Ptr  Oariam. — Suit  upon  a  guardian's  bond.  Orover^  the 
principal,  appeared  and  answered.  Wright  was  defaulted. 
The  Clerk  says,  that  after  the  de£ault,  Wright  came  in  and 
filed  an  affidavit,  which  be  can  not  find,  and  asked  that  the 
default  be  .set  asidel,  which  the  Court  granted,  upon  condition 
that  he  should  plead  to  the  merits  of  the  action,  and  not  a 
dilatory  plea,  and  that  Wright  refused  to  accept  the  condition, 
and  so  the  cause  was  heard  and  final  judgment  rendered 
against  the  defendant.    We  do  not  know  whether  the  Court 
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would  agree  to  this  narration  of  the  Clerk,  or  not.    It  has  not 
said  so  by  signing  a  bill  of  exceptions. 

The  appeal  is  dismissed  with  costs. 

J.  P.  UsheTj  for  the  appellants. 

2).  Z)«  Pratt  and  27.  P.  Bald^in^  for  the  appellee. 


Haugh  and  Others  v.  Blythb's  Executors. 

Contracts  of  Married  Women. — The  separate  mortgage  and  notes 
of  a  married  woman,  given  to  secure  the  payment  of  the  purchase 
money,  for  real  estate  sold  and  conveyed  to  her,  are  void,  and  are 
not  competent  evidence  for  any  purpose. 

Vendor's  Lien. — ^But  the  lien  of  her  vendor  for  the  purchase  money 
is  not  thereby  impaired,  where  the  contract  of  sale  on  his  part  hifi 
been  fully  performed. 

Statute  of  Frauds. — And  the  fact  that,  by  the  terms  of  her  pur- 
cbase,  in  such  a  case,  a  part  of  the  purchase  money  was  not  payable 
until  the  expiration  of  a  greater  period  than  one  year  from  the  date 
of  the  sale,  does  not  impair  the  vendor's  lien  for  the  purchase  money, 
because  the  Statute  of  frauds  in  such  cases,  applies  to  such  con- 
tracts as  are  not  to  be  performed  by  either  party  within  a  year. 

Witness. — Where  a  married  woman  purchases  real  estate,  and  dies, 
and  her  vendor  sues  to  enforce  his  lien  for  the  purchase  money, 
against  her  husband  and  heirs,  her  husband  is  a  competent  witness 
for  the  plaintiff,  but  can  not  testify  as  to  matters  for  or  against  his 
wife,  or  as  to  communications  made  to  him  by  her  during  co- 
verture. 

Evidence. — As  to  what  evidence  is  sufficient  to  establish  a  vendor's 
right  to  enforce  his  lien.     See  the  latter  part  of  the  opinion  herein, 

APPEAL  from  the  Marion  Circuit  Court. 

Davison,  J. — This  was  an  action  by  the  appellees,  who  were 
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the  plainti£b,  against  Emanuel^  CharleSj  William^  and  Ann 
Saughj  to  enforce  a  vendor's  lien  for  purchase  money.  The 
complaint  consists  of  two  counts.  The  first  alleges  that  on 
the  26th  of  July,  1865,  Margaret  M.  Haugh j  then  in  life,  but 
now  deceased,  and  who  at  her  death  was  the  wife  of  the  de- 
fendant, Emanuel  Haugh^  and  the  mother  of  the  defendants, 
CharleSj  William^  and  Ann^  purchased  of  Benj.  L  Blythe^  who 
was  then  also  in  life,  but  now  deceased,  and  received  a  con- 
veyance from  him  for  Lot  No.  6,  in  BlytMa  subdivision  of 
lots  numbered  4,  5,  and  6,  in  Thorpes  division  of  square  20, 
in  the  city  of  IndianapoliSj  and  that  283  dollars  and  66f  cents, 
the  purchase  money  of  said  lot,  which  was  to  be  paid,  as  fol- 
lows :  116  dollars  and  88^  cents  in  one  year  from  the  date  of 
the  purchase,  and  the  same  amount  within  two  years  from 
that  date,  is  due  and  remains  unpaid.  That  Margaret  Haugh^ 
at  her  death,  left  the  defendants  as  her  heirs  at  law,  but  left 
no  property  other  than  the  above  described  lot;  and  that 
Blythey  at  the  time  of  his  death,  had  a  lien  upon  said  lot,  as 
vendor,  for  the  purchase  money,  &c. 

The  second  count  avers  that  Margaret  M.  Haughy  at  the 
date  of  the  purchase  and  the  execution  of  the  conveyance, 
gave  two  promissory  notes  for  the  purchase  money,  each  dated 
July  the  26th,  1855,  each  for  the  payment  of  116  dollars  and 
33^  cents,  and  payable  one  at  one  year,  and  the  other  at  two 
years ;  and  to  secure  the  payment  of  these  notes  she,  Mar- 
garet^ then  executed  to  BlythCy  a  mortgage  on  the  premises, 
sold  and  conveyed  as  aforesaid.  It  is  further  averred  that 
said  mortgage  is  inoperative  and  void,  for  the  reason  that 
Margaret^  when  it  was  by  her  executed,  was  a  married  wo- 
man, and  that  the  same  has  been  repudiated  by  the  defend- 
ants. 

The  plaintifis,  in  fact,  say  that  Blythe  retained,  and  had  at 
his  death,  a  vendor's  lien  upon  the  described  premises,  which 
were  and  are  of  the  value  of  800  dollars,  and  that  said  pur- 
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chase  money  is  due,  and  remains  unpaid,  &c.  The  relief 
Boaght  is  that  such  vendor's  lien  be  enforced ;  that  the  prem- 
ises, or  BO  much  thereof  as  may  be  necessary  to  pay  the  above 
purchase  money,  with  interest,  &c.,  be  sold,  &c.,  and  that  they, 
the  plaintiffi,  have  such  other  and  further  relief,  Jbc,  as  may 
seem  meet  and  proper,  &c. 

Defendants  demurred  to  the  second  count;  but  the  demur- 
rer was  overruled.  And  thereupon,  as  to  the  entire  com- 
plaint, they  answered:  1.  By  a  general  traverse.  2.  Pay- 
ment. And  as  to  the  first  count,  they  answered  thus :  8.  That 
on  the  26th  of  July^  1855,  and  long  previous  thereto,  and 
until  her  death,  Margaret  M.  Haugh  was  the  wife  of  the  de- 
fendant, Emanud  Haugh.  4.  As  to  116  dollars  and  83|  cents 
of  said  demand,  that  that  sum  was  not  to  be  paid  until  the 
expiration  of  two  years  from  the  date  of  the  agreement  to 
pay  the  same,  and  that  no  promise,  contract,  agreement, 
memorandum,  or  note  thereof  was  in  writing,  &c.  Demur- 
rers to  the  third  and  fourth  paragraphs  of  the  answer  were 
sustained,  and  the  defendants  excepted. 

The  issues  were  then  submitted  to  the  Court,  who  found 
for  the  plaintifi^,  and,  having  refused  a  new  trial,  adjudged, 
finally,  that  the  notes  and  mortgage  referred  to  in  the  com- 
plaint are  void;  that  Benj.  L  BlythCy  in  his  lifetime,  held  a 
vendor's  lien  upon  the  lot,  above  described,  for  the  purchase 
money,  which  still  exists ;  that  the  value  of  the  lot  at  the 
time  it  was  conveyed,  by  Mythe^  was  450  dollars,  and  that 
there  is  due  upon  said  vendor's  lien  812  dollars ;  and  further, 
it  was  adjudged  that  the  equity  of  redemption  of  the  defend- 
ants, in  the  premises,  be  foreclosed,  and  that  the  same  be  sold 
for  the  payment  of  the  sum  found  due,  &c. 

In  support  of  the  demurrer  to  the  third  paragraph,  we  are 
referred  to  a  provision  of  the  statute,  which  says:  "A  wife 
shall  have  no  power  to  incumber  or  convey  her  lands,  except 
by  deed,  in  which  her  husband  shall  Join." — 1  R.  S.  (G.  &  U.) 
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p.  874y  8.  5.  But  this  provisioiii  it  seems  to  us,  is  not  appli- 
cable to  the  point  made  by  the  demurrer.  It  does  apply  to 
incumbrances  expressly  created  by  the  deed  of  the  wife,  in 
which  the  husband  does  not  join;  but  not  to  liens,  such  as 
result  from  the  transaction  of  a  purchase  of  real  estate,  made 
by  her  while  a/emmc  covert.  The  demurrer  to  the  third  par- 
agraph'was,  therefore,  well  taken.  Nor  does  the  fourth  par- 
agraph constitute  any  defence  to  the  action.  As  has  been 
seen,  the  contract  of  sale  was  fully  performed  by  the  vendor, 
at  the  time  it  was  made,  and  though  not  to  be  performed,  on 
the  part  of  the  vendee,  until  after  the  expiration  of  a  year,  it 
is  not  in  conflict  with  the  statute  of  frauds,  because  that 
statute  applies  only  to  cases  '^  where  the  contract  is  not  to  be 
performed  by  either  party  to  it  within  a  year.*'  Soughton  v. 
Houghton^  14  Ind.  505,  and  authorities  there  cited. 

During  the  trial,  the  plaintiff  offered  in  evidence,  the  notes 
and  mortgage  referred  to  in  the  complaint,  which,  over  the 
defendant's  objection,  were  admitted.  This  ruling  was  erro- 
neous. These  instruments  are  conceded,  by  the  complaint,  to 
be  void,  and  are  really  so,  for  the  reason  that  they  were  exe- 
cuted alone,  by  a  married  woman,  and  could  not,  therefore, 
be  used  for  any  purpose.    1  R.  S.  supra. 

The  record  contains  a  bill  of  exceptions,  which  shows  that 
the  plaintiff,  upon  the  trial  proposed  to  introduce  the  defend- 
ant, Emanuel  JSaughy  as  a  witness,  and  the  defendants,  it  hav- 
ing been  admitted  that  said  Margaret  M.  Haugh^  at  the  date 
of  said  deed,  and  until  her  death,  was  the  wife  of  said  Eman- 
udj  objected  to  his  introduction,  on  the  ground  that  she  had 
been  his  wife  as  aforesaid ;  but  the  Court  overruled  the  ob« 
jection  and  compelled  him  to  testify. 

An  act  in  force  when  these  proceedings  were  had,  provides 
inter  alia^  that,  ''Any  person,  a  party  in  an  action  may  testify 
in  his  own  behalf,  or  in  behalf  of  any  other  party  or  parties 
therein,  and  any  one  person  or  party  in  a  suit  may  compel 
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any  other  person  or  party  therein  to  testify/'  &c.  To  this 
rule,  however,  there  are  various  exceptions  pointed  out  by 
the  same  enactmenti  and  one  of  them  is,  that  ^^  husband  and 
wife  shall  not  be  compelled  to  testify,  as  to  matters  for  or 
against  each  other,  or  as  to  communications  made  to  each 
other  during  marriage."  Acts  1861,  p.  62,  ss.  2  and  8.  In 
view  of  these  provisions,  we  perceive  no  error  in  the  ruling 
of  the  court.  The  marriage  relation  between  the  witness 
and  Margaret  M.  Haugh,  had  ceased  to  exist,  and,  of  course, 
he  could  not  be  called  on  to  testify  as  to  matters,  either  for 
or  against  her  as  his  wife.  8  Ind.  180, 1  Greenlief 's  Ev.  s.  888, 
and  notes.  It  may  be  that  he  could  not  be  examined  as  to 
communications  made  to  him,  by  her,  during  the  coverture; 
still  the  court  was  authorized  to  place  him  on  the  stand  as  a 
witness,  and  in  the  course  of  his  examination,  to  determine, 
whether  the  questions  propounded  to  him  would,  in  view  of 
the  relation  of  husband  and  wife,  which  had  existed,  lead  to 
illegitimate  evidence. 

The  remaining  inquiry  relates  to  the  evidence.  Was  it  suf- 
ficient to  sustain  the  finding?  The  mortgage  and  notes  hav- 
ing been  illegally  admitted,  must  be  deemed  out  of  the  record. 
What  then  is  the  evidence?  The  deed  executed  to  Margaret 
M^  Saugh,  for  the  premises  was  read  on  the  trial,  and  is  in 
these  words: 

^^Benjamin  L  Blythe^  of  Marion  County,  in  the  State  of  In- 
dianay  conveys  and  warrants  to  Margaret  M,  Haugh,  of  said 
county,  for  the  sum  of  850  dollars,  the  following  real  estate 
in  the  same  county  and  State,  to- wit:  being  lot  numbered  5, 
in  Blythe's  subdivision  of  lots  numbered  4, 5,  and  6,  in  Thorpe^s 
division  of  square  20,  in  the  city  of  Indianapolis.  In  witness 
whereof,  the  said  Benjamin  I.  Blythe  has  hereunto  set  his 
hand  and  seal,  this  26th  of  July,  1855."  , 

Bbnjamik  I.  Bltthb.    [sbal.] 
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This  deed  appears  to  have  been  duly  acknowledged  and 
recorded.  And  it  was  proved  by  competent  evidence,  that 
npon  the  execution  of  said  deed,  BlythCj  the  grantor,  put 
Margaret  M.  Haughy  and  her  husband,  JEmanuel  Haughy  into 
possession  of  the  premises  conveyed,  and  that  they  remained 
in  possession  thereof  until  her  death,  and  he  has  been,  and 
still  is  iu  possession  of  the  same;  that  Margaret  and  Emanuel 
after  they  took  possession  of  the  premises,  made  improve- 
ments thereon,  worth  1000  dollars;  that  the  premises  at  the 
date  of  said  deed  were  of  the  value  of  450  dollars,  and  that 
Margaret  at  her  death  left  said  defendants  her  heirs  at  law; 
bat  she  left  no  property  of  any  kind,  other  than  that  de- 
scribed in  the  deed.  This  is  believed  to  be,  in  substance,  all 
the  legal  evidence  given  in  the  cause.  We  think  it  author- 
ized the  finding  of  the  court. 

It  may  be  noted  that  the  deed  simply  states  the  amount  of 
the  purchase  money,  but  does  not  acknowledge  the  receipt 
of  it;  hence  the  court,  in  the  absence  of  contrary  evidence, 
had  a  right  to  infer  that  850  dollars  was  the  price  contem- 
plated for  the  sale  and  conveyance  of  the  premises,  and  that 
evidence,  taken  in  connection  with  the  proof,  that  at  the  ven- 
dee's death,  ^^  she  left  .no  property  other  than  that  described 
in  the  deed,"  was  sufficient  to  establish  the  plaintiff's  right 
to  enforce  a  vendor's  lien. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

John  Caviriy  for  the  appellants. 

Morrison  ^  Bay^  for  the  appellee. 
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Bailboads— ^UBSOBiPTiON  CoNT&ACT.— An  association  for  the  con- 
struction  of  a  railroad  was  formed  under  a  general  law,  which  an- 
thoriiod  the  amendment  or  repeal  of  the  law  at  the  discretion  of 
the  Legislature.  The  law  did  not  authorize  the  consolidation  of 
railroad  companies.  A  subscribed  to  the  stock  of  the  company. 
Afterward,  a  general  act  was  passed  authorizing  such  consolidation. 
The  company  was  then  consolidated  with  another.  But  it  was  appa- 
rent from  the  articles  of  association,  that  such  consolidation  was  one 
of  the  purposes  for  which  such  association  seemed  to  have  been  organ- 
ised, and  that  the  consolidation  was  only  carrying  out  that  purpose, 
and  did  not  work  a  fundamental  change  of  the  object  contemplated. 

Mddy  That  such  action  of  the  company  did  not  discharge  A  from  the 
payment  of  his  subscription. 

APPEAL  from  the  Allen  Circuit  Court 

Hanna,  J. — Suit  on  a  subscription  to  the  capital  stock  of 
said  company.  The  pleadings  were  so  framed  as  to  present 
the  question  of  the  power  of  the  corporation  to  consolidate 
with  another  company,  and  at  the  same  time  retain  the  right 
to  enforce  the  collection  of  said  subscription,  the  subscriber 
never  having  consented  to  said  consolidation.  Judgment  for 
plaintiff. 

This  corporation  was  organized  under  the  general  railroad 
law,  (1  R.  S.  1852,  p.  420,)  the  37th  section  of  which  is,  that 
^<  This  act  may  be  amended  or  repealed  at  the  discretion  of 
the  Legislature."  The  articles  of  association  were  signed 
and  the  subscription  made  by  the  defendant  on  the  24th  day 
of  February^  1853.  On  the  11th  of  Marchj  1853,  the  consoli- 
dation was  made  with  the  Four-Mile  Valley  Railroad  Co.,  or- 
ganized under  the  laws  of  the  State  of  OAto,  to  build  a«d 
own  a  railroad  from  Cincinnati  to  Fort  Wayne. 

By  the  articles  of  association,  the  name  adopted  was  that 
by  which  they  now  sue.    The  road  was  to  commence  at  Fort 
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Wayne  and  be  conetructed  to  the  eastern  line  of  the  county 
of  Wayney  pointing  in  the  general  direction  of  Oincinnaii. 

It  is  manifest  that  it  was  the  purpose  of  the  association  to 
make  a  through  connection  by  rail  between  the  commercial 
points  of  Fort  Wayne  on  the  canal  and  Cincinnati  on  the  Ohio 
river.  This  could  only  be  done  by  some  kind  of  arrange- 
ment between  an  Indiana  and  an  Ohio  road.  We  believe 
there  was  no  general  statute  in  this  State,  at  the  time  of  de- 
fendant's subscription,  authorizing  the  consolidation  of  com- 
panies; that  is,  none  that  had  been  published.  It  is  true, 
that  on  the  28d  of  February y  1853,  such  an  act  was  passed 
and  approved,  and  on  the  4th  of  March  following,  an  act  ex- 
planatory thereof. 

Were  these  acts  such  as  the  Legislature  had  the  rightful 
authority  to  pass  as  amendments  to  the  said  general  law  of 
1852,  under  the  37th  section  thereof?  Or  rather,  in  this  in- 
stance, having  been  passed  as  general  independent  enact- 
ments, could  they,  under  said  section,  be  applied  to  said  asso- 
ciation previously  formed  ? 

It  is  not  necessary  for  us  to  decide  the  question  whether 
said  acts  would  apply  in  any  and  all  consolidations  that  might 
have  been  attempted  between  various  roads,  or  those  having 
diverse  interests.  All  we  need  and  all  we  do  decide  is,  that, 
in  view  of  the  purpose  for  which  the  association  seems  to 
have  been  organized,  and  that  the  consolidation  was  only 
carrying  out  that  purpose,  and  not  a  fundamental  change  of 
the  object  contemplated,  we  are  of  opinion  such  action  of  the 
company  did  not  exonerate  the  defendant  from  his  under- 
taking. This  is  on  the  ground  that  it  was  such  an  amend- 
ment as  the  defendant  might  have  reasonably  anticipated  at 
the  time  he  subscribed,  even  if  that  should  be  the  very  favor- 
able rule  (for  defendant)  that  should  govern.  But  see,  as 
bearing  upon  these  points,  Peirce  on  R.  E.  Law,  98 ;  10  Barb., 
260 ;  12  id.,  156 ;  27  Ver.,  420 ;  1  Kernan,  102 ;  4  id.,  886 ; 
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22  N.  Y.,  12 ;  14  DL,  878 ;  28  Mo.,  Ill ;  80  Me.,  594 ;  6  Cusli., 
424;  28  Conn.,  289. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

Wm.  H.  GombSj  for  the  appellant. 

W.  H.  Withers^  John  Morris^  and  Charles  Casey  for  the  ap- 
pellee. 


Iglehabt  v.  Wolfik,  Sheriff,  &c. 

BxDXHPTiON — Constitutional  Law. — The  act  of  Jtme  4,  1861, 
(Acts  Spec.  Sess.  1861,  p.  79,)  proyiding  for  the  redemption  of 
real  property  sold  upon  execution,  &c.,  so  far  as  the  same  was  in- 
tended to  apply  to  sales  on  judgments  rendered  upon  contracts  ex- 
isting at  and  before  its  passage,  is  in  conflict  with  Art.  I.,  §  10,  of 
the  Constitution  of  the  United  States,  which  prohibits  the  passage 
of  any  law  impairing  the  obligation  of  contracts.  See  Scohey  r. 
Gibson,  17  Ind.,  572. 

APPEAL  from  the  Yandxrburgh  Common  Pleas. 

Per  Curiam. — ^The  judgment  in  this  case  is  reversed  for  the 
reasons  given  in  Scohey  v.  OibsoUy  17  Ind.,  572.  The  points 
arising  in  the  record  of  each  case  are  substantially  the  same. 

The  judgment  is  reversed,  with  costs.    Cause  remanded. 

Asa  Igleharty  for  the  appellant. 

Chandler  ^  Hynes,  for  the  appellee. 
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Bailxt  v.  ChaublhT. 

The  opinion  herein  relates  to  the  boundaries  of  land,  and  the  effect 
of  errors  in  original  surveys,  and  the  construction  of  statutes  ef- 
fecting such  surveys ;  but  it  can  not  be  conveniently  stated  in  a 
syllabus,  and  the  reader  is  therefore  referred  to  the  opinion  at 
length. 

APPEAL  from  the  Noble  Circuit  Conrt. 

Hanna,  Jd — ^This  waa  a  suit  in  the  nature  of  an  action  of 
trespaas  upon  lands.  It  was  decided  upon  an  agreed  state- 
oaent  of  facts,  by  which  it  is  made  to  appear  that  the  original 
plats  and  field-notes  represent  that  on  the  east  and  west  lines 
of  section  four,  township  thirty-four  north,  of  range  ten,  east 
of  second  principal  meridian,  the  half  mile  or  quarter  section 
posts  were  established  at  forty  chains  north  of  the  sonth-west 
and  south-east  comers  of  said  section,  and  at  thirty-nine 
chains  and  ninety  links  south  of  the  north-west  comer,  and 
thirty-nine  chains  and  ninety-six  links  south  of  the  north- 
east comer  of  said  section ;  when  in  truth  they  were  not  ea- 
tabliahed  at  all  by  said  survey,  nor  said  lines  run.  And  far- 
ther, that  upon  a  remeasurement,  said  west  line  appears  to 
be  only  seventy-three  chains  and  seventy-one  links,  and  said 
east  line  seventy-two  chains  and  eighty-four  links  in  length. 

This  would  show  a  deficiency  of  near  twenty-four  rods 
upon  the  west  line  and  twenljy-eight  on  the  east  line,  firom 
the  amount  so  represented. 

The  owner  of  the  east  half  of  the  north-east  quarter  of 
said  section  claims  that,  under  these  circumstances,  he  shoold 
lose  onlj  a  portion  of  said  deficiency.  The  owner  of  the 
east  half  of  the  south-east  quarter  contends  that  he  should 
not  sufftt*  any  part  of  said  loss,  and  has  therefore  sued. 

It  was  therefore  agreed,  that  if  such  last  named  owner 
should  not  bear  any  oi  the  loss  occasioned  by  said  deficiency, 
the  oth»  had  been  guilty  of  a  treq[Miss,  fto. 
Vol.  XX. 
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Ab  the  agreement  showa  that  lines  were  never  traced,  nor 
half-mile  corners  established,  on  the  east  and  west  sides  of 
said  section,  it  can  not  be  contended  that  parties  purchased 
with  reference  to  an  actual  view  of  such  land-marks  as  might 
and  ought  to  have  been  there  placed.  Perhaps  such  pur- 
chases were  made  in  view  of  the  plats  and  field-notes  returned 
and  approved — most  certainly  with  reference  to  the  laws  in 
force. 

The  agreement  shows*  what  the  plats  and  field-notes  con- 
tained. The  law  was,  as  embodied  in  the  acts  of  May  10, 
1800,  and  February  11,  IBOi—'Jirstj  by  the  former  statute,  that 
^^  In  all  cases  where  the  exterior  lines  of  the  townships  thus 
to  be  sub-divided  into  sections,  or  half  sections,  shall  exceed 
or  shall  not  extend  six  miles,  the  excess  or  deficiency  shall  be 
fipecially  noted  and  added  to  or  deducted  from  the  western 
and  northern  ranges  of  sections  or  half  sections  in  such 
township,  according  as  the  error  may  be  in  running  the  lines 
from  east  to  west  or  from  south  to  north.  The  sections  and 
kalf  sections  bounded  on^the  northern  and  western  lines  of 
said  townships  shall  be  sold  as  containing  only  the  quantity 
expressed  in  the  returns  and  plats  respectively,  and  all  others 
as  containing  the  complete  legal  quantity." 

It  might,  with  some  force,  be  contended,  that  this  statute 
should  be  &o  construed  as  to  throw  all  the  excess  or  deficiency 
into  the  sub-divisions  bordering  on  the  two  lines  named,  if  it 
was  not  for  the  part  which  points  out  that  other  sub-divis- 
ions shall  be  sold  as  of  the  full  quantity  required.  We  sup- 
pose it  will  scarcely  be  contended,  that  if  the  deputy  survey- 
or, in  his  work  of  sub-division,  should  have  made  a  mistake 
and  thrown  too  great  or  too  small  a  quantity  in  the  tier  of 
sub-divisions  on  the  eastern  or  southern  line,  that  therefore 
the  whole  of  said  lines  and  corners  should  be  re-established 
in  the  face  of  well-marked  sub-divisions.  From  this  it  would 
appear,  that  perhaps  the  whole  section  quoted  should  be  con- 
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straed  as  directory  only.  But  however  this  may  be,  there  is 
a  later  statute — ^that  of  1805— which  should  be  considered  in 
connection  with  that  of  1800.  It  is  therein  provided  that 
^  all  the  comers  marked  in  the  returns  of  the  Surveyor  Qen- 
eral  *  *  *  shall  be  established  as  the  proper  corners  of  sec- 
tions or  sub-divisions  of  sections  which  they  were  intended 
to  designate ;"  and  as  to  the  lines,  it  is  declared  that  the 
length  thereof,  as  returned  by  the  surveyor,  ^^  shall  be  held 
and  considered  the  true  length." 

The  effect  of  these  statutes,  construed  together,  is  to  main- 
tain the  comers  originally  marked,  if  they  can  be  found, 
whether  the  sub-divisions  contain  more  or  less  than  the  legal 
quantity;  but  if  they  can  not  be  found,  then  the  excess  or 
deficiency  shall  be  apportioned  to  each  sub-division  contained 
within  the  boundary  where  the  dbrners  are  thus  lost.  It  is 
manifest  that  if  the  length  of  line  returned,  as  bounding  one 
sub-division,  is  to  be  considered  aa  the  true  length,  so  it  shall 
be  as  to  all  others  where  marked  and  established  comers  do 
not  intervene.  If  they  all  fall  short,  the  deficiency  should  be 
apportioned,  not  equally  in  one  sense  of  the  word,  but  equally 
in  another  sense ;  that  is,  each  sub-division  should  lose  the 
same  quantity  where  they  were  originally  represented  and 
sold  as  containing  the  same,  but  not  where  they  were  repre> 
sented  and  sold  as  containing  difi'erent  quantities;  that  is, 
where  one  was  sold  as  eighty  and  the  other  as  sixty  acres, 
and  no  dividing  line  or  corner  between  the  two  can  be  found, 
and  it  is  ascertained  that  the  two  contain,  instead  of  one  hun- 
dred and  forty,  only  one  hundred  and  five  acres,  or  three- 
fourths  of  the  whole  amount.  The  loss  to  the  larger  piece 
should  be  twenty  acres  and  to  the  smaller  fifteen  acres,  and 
not  seventeen  and  a  half  acres  to  each. 

As  the  Court  found  specially  in  this  case  that  the  line  ought 
to  bo  so  run  aa  to  *'give  to  each  lot  its  proper  or  relative  pro- 


86  SUPREME  COURT  OP  INDIANA. 


Miller  and  Otlien  «.  McDonald. 


portion  in  the  apparent  deficiency/'  a^  well  aa  for  the  defiiBd- 
ant  generallji  the  jndgment  should  be  affirmed. 

Ter  Curiam. — ^The  judgment  is  affirmed,  with  coats. 

Withers  ^  Morris j  for  the  appellant. 

Wm.  W.  Clappy  for  the  appellee. 


m^ 


MiLLBB  and  Others  v.  McDokald. 

Pbaotigb. — ^Where  the  reoord  states,  in  a  ease  where  thore  are  sot- 
aral  defendants  who  have  filed  separate  defenses,  that  the  defendants 
appeared  and  withdrew  theb  answers,  except  the  general  denial, 
and  then  sets  out  a  paragraph  which  is  a  general  denial  by  all  the 
defendants ;  this  court  will  hold  that  the  answer  of  all  the  defend- 
ants is  of  record. 

APPEAL  from  the  AUen  Common  Pleas. 

Per  Curiam. — Suit  on  a  note.  Answer  by  Miller j  in  serend 
paragraphs,  of  which  one  was  a  general  denial,  and  by  his 
co-defendants  in  one  paragraph,  alleging  that  they  were  tmr^- 

m 

ties  only.  Afterward  there  is  an  entry  stating  that  the  de- 
fendants appeared  and  ^  withdrew  their  answerB,  except  th« 
general  denial,  in  these  words.''  Then  follows  a  paragraph 
which  is  a  general  denial  by  all  the  defendants.  Trial  and 
judgment  for  the  plaintiff. 

It  is  now  urged  that  enough  is  shown  by  the  record  to 
make  it  manifest,  that  as  the  original  answer  contained  no 
general  denial  by  the  co-defendants  of  Millery  a  withdrawal, 
Ac,  would  leave  only  sueh  denial  by  said  MSUr^  and  no  an- 
swer nor  default  as  to  the  others. 

Waiving  the  question,  whether  some  motion  ought  not  to 
have  been  made,  in  the  court  below,  to  have  presented  any 
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question  here,  we  think  an  answer  by  all  the  defendants  is  of 
record. 

l%e  jodgmeat  is  therdToi^  fiftnmd,  with  t  per  cent,  daih- 
ages  and  costs. 

Isaae  Jenkmsony  for  the  appellants. 


DowKBt  9.  Thb  Statb.^ 

CmixiiiAL  Law  and  PaAorioB.— ^Aji  uidioteeni  <«  infionnaiiom,  nader 
§  11,  of  ike  Aot  of  JfoTfiA  &,  1859,  (Aots  1859,  p.  202,)  for  soiling 
or  giving  sway  liquor  to  a  minor,  neod  not  stsis  the  kin4  of  liqaor 
sold  or  given  away,  bnt  siiist  svsr  ii  to  have  keen  an  ^intosisaiiag 
liquor;"  and  on  the  trial  it  must  appear  ihat  the  liquor  was  within 
the  definition  of  the  term,  "intoxicatiag  liquor,"  given  in  §  2  of 
the  Act. 

APPEAL  from  the  J^euben  Cfirouit  Court 

Per  Ounam.— Lidictment  for  retailing  liquor^  Ac. 

This  case  involves  the  same  question  as  that  decided  in 
Simpson  v.  The  Staie^  17  Lid.  444.  The  judgment  below  is, 
therefore,  affirmed,  with  costs. 

A,  UlUsoUj  for  the  appeUant,  in  each  ease. 

Oscar  B.  Sard,  Attorney  General  fw  the  State. 

(1.)  Therefore  three  other  cases  between  the  same  parties,  on  in- 
dictments foe  the  same  offences,  and  the  same  judgment  is  rendered 
in  each. 
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MuNGER  and  Another  v.  Gbben. 

Syidkngi — ^DsscBiPTiON, — ^A  decree  for  the  enforcement  of  a  mechan- 
ic's lien,  in  which  the  property  is  described  as  *'  one  acre,  more  or 
less,  lying  north  of,  and  adjoining  the  north-west  corner  of  Sixby^i 
addition  to  the  village  of  VanBuren,  in  the  county  of  LaGrange^ 
State  of  Indiana"  is  void  for  uncertainty,  and  is  not  competent 
evidence  to  sustain  a  Sheriff's  deed,  made  in  pursuance  of  an  order 
of  sale  issued  upon  such  decree. 

Pabols  Evidence. — It  is  not  competent  in  such  cases,  by  parole  evi- 
dence, to  correct  a  radical  defect  in  the  description  of  property  di- 
rected by  such  decree  to  be  sold,  or  to  identify  it  with  that  claimed 
by  the  purchaser  under  a  sheriff's  deed ;  and  where  the  notice  of 
lien  filed  by  the  mechanic  describes  the  property  as  above  set  forth, 
and  adds  that  it  is  the  same  land  "conveyed  to  said  G,  by  one  E, 
B.y"  said  last  named  deed  will  not  be  competent  as  evidence  to  sus- 
tain such  decree,  for  such  decree  must  itself  contain  an  intelligible 
description  of  the  property. 

APPEAL  from  the  LaGrange  Common  Pleas. 

WoRDBN,  J. — This  was  ah  action  by  George  Grreeriy  the  ap- 
pellee, against  Ira  Green  and  one  Hunger y  the  appellants,  to 
foreclose  a  mortgage,  executed  by  said  Ira^  to  the  plaintiflFl 
Hunger  claimed  the  property  by  virtue  of  a  purchase  under 
an  execution  against  said  Ira  Ghreen.  Judgment  for  the 
plaintiff. 

There  is  but  one  question  raised  in  the  case,  and  that  re- 
lates to  the  rejection  of  certain  evidence  offered  by  Hunger. 
He,  in  support  of  his  title,  offered  in  evidence  a  copy  of  a 
mechanic's  lien,  filed  in  the  proper  office;  the  judgment  of 
the  proper  court  enforcing  the  lien  and  ordering  the  land  to 
be  sold ;  an  execution  issued  upon  the  judgment  and  the  she- 
riff's return ;  and  a  deed  from  the  sheriff  to  himself.  This 
evidence  was  rejected.  The  ground  of  objection  to  the  evi- 
dence appears  to  have  been  that  the  land  attempted  to  be 
sold  was  not  sufficiently  described  in  the  proceedings,  to  vest 
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any  title  in  Mungerj  and  this  objection,  in  our  opinion,  was 
well  taken,  and  the  evidence  properly  rejected.  The  land  is 
described  in  the  order  of  sale  and  sheriff's  deed,  as  follows: 
"One  acre  more  or  less,  lying  north  of,  and  adjoining  the 
north-west  comer  of  Sixb'jfs  addition  to  the  village  of  Van- 
BurcTiy  in  the  county  of  LaGrange^  and  State  of  Indiana.^* 
In  the  notice  of  the  lien  filed  the  land  is  described  in  the 
same  manner,  with  the  additional  statement  that  the  land 
"was  conveyed  to  said  Green^  by  one  Erastus  Bartle" 

It  is  claimed  that  inasmuch  as  the  notice  of  the  lien  refers 
to  the  land  as  having  been  conveyed  to  Oreen  by  BartUy  the 
deed  from  Bartle  to  Green  may  be  referred  to  for  a  descrip- 
tion of  the  land.  But  granting  this  position,  it  is  not  per- 
ceived how  it  would  benefit  the  appellants.  The  deed  from 
Barile  to  Green  was  not  offered  in  evidence,  but  had  it  been, 
it  could  not  have  aided  the  defective  description  in  the  order 
for  the  sale,  and  the  sheriff's  deed.  If  the  conveyance  from 
Bartle  to  Green  was  available  for  the  purpose  indicated,  it 
should  have  been  used  in  furnishing  a  description  of  the  land 
when  the  order  of  sale  was  made,  so  that  an  intelligible  de- 
scription might  have  been  contained  in  the  order,  and  conse- 
quently in  the  sheriff's  deed. 

The  description  of  the  land,  as  contained  in  the  order  of 
sale  and  sheriff's  deed,  is  evidently  too  vague  and  indefinite 
to  pass  the  title  to  any  land.  In  addition  to  the  uncertain 
quantity,  "  an  acre  more  or  less,"  the  location  of  that  un- 
known quantity  is  no  more  certain  or  definite.  To  be  sure, 
it  lies  north  of,  and  adjoins  the  north-west  corner  of  Sixbr^a 
addition  to  the  village.  Kow  that  north-west  corner  is  but 
a  point,  and  the  land  lies  north  of,  and  adjoins  this  point,  but 
it  must  have  length  and  breadth,  which  the  point  indicated 
has  not.  It  can  not  all  lie  north  of,  or  adjoin  the  point  indi- 
cated. How  £Eir  the  boundaries  extend  east,  west  or  north 
of  the  point  named,  can  not  be  gathered  from  the  description 
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given.  No  title  passed  to  MicHger  by  hie  purohaae.  Porter  v. 
Byrne,  10  Ind.  146.  Ed  Biver,  ^.»  AMaciatiwn  v.  Topp,  1ft 
Ind.242. 

The  defendant,  Mun§er,  offered  parole  evidence  to  show 
the  identity  of  the  land  claimed  by  him  nnder  his  porchaae, 
with  that  described  in  the  mortgage;  but  this  evidence  was 
also  rejected.  This  conld  not  have  been  error,  as  no  parole 
evidence  conld  core  the  radical  defect  in  the  description 
above  mentioned.    Porter  v.  Byme^  supra. 

Per  Ouriam. — The  judgment  below  is  affirmed,  with  costs. 

J,  Jf.  Flagg,  for  the  appellants. 

Bobert  Parrotty  for  the  appellee. 


Wiseman  et  al.  v.  Hutchinsgn. 

Nonox  OF  Yshdob's  Lixn. — ^The  recital  in  a  deed  that  a  part  of  the 
parohase-moBey  is  unpaid,  and  that  it  is  eyidenced  by  certain  notes, 
and  that  a  lien  therefor  is  retained,  constitates  suffioient  notice  to 
a  Bubseqaent  purchaser  of  the  vendor's  lien,  although  such  pur- 
chaser had  no  actual  notice  of  such  stipulations  in  the  former  deed. 

Where  a  subsequent  purchaser  might  learn  the  existence  of  a  ven- 
dor's lien  by  examining  the  title  deeds  which  constitute  necessary 
links  in  the  chain  of  his  own  title,  he  will  be  chargeable  with  no- 
tice of  the  existence  of  such  lien,  although  he  may  not  have  actu- 
ally examined  those  deeds  and  they  may  not  have  been  recorded. 

APPEAL  from  tiie  Bipley  Common  Pleas. 

WoBDBV,  J. — Action  by  HtUchinscn  against  Thomas  J. 
Wiseman  and  Margaret  Bemlinger  upon  «  promissory  note 
giren  by  Wisem/in  to  the  plaintiff^  and  to  enforce  a  vendor'a 
lien.    Judgment  for  the  plaintiff. 

The  substantial  facts  involved  in  the  ease  ai^e,  tliat  on  the 
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6tfa  of  Aprilj  1868,  one  Joseph  Simpson  oonTeyed  to  said 
Wiseman  certain  real  estate,  and  as  part  of  the  conBideration 
for  the  conveyance,  by  some  arrangement  between  the  par- 
ties, Wiseman  executed  his  note  to  tiie  plaintiff,  Hutehinsonj 
for  660  dollars.  The  deed  from  Simpson  to  Wiseman  contains 
the  following  clause,  viz :  ^^A  lien  is  retained  on  said  prem- 
ises to  secure  the  payment  of  a  note  for  697  dollars  and  4 
cents,  exeented  by  the  said  Thom,as  J.  Wiseman  to  said  Jo- 
seph Simpstmj  due  on  the  6th  of  AprUj  1869,  and  a  note  for 
660  dollars,  executed  by  the  said  Wiseman  to  Jonatha/n  G. 
Sutehinsonj  due  on  the  6th  of  AprUy  1860,  the  remainder  of 
the  purchase-money  being  paid  in  hand,  said  notes  and  inter- 
est, after  due,  being  paid,  the  Hen  now  herein  retained  to  be 
null  and  void,  and  the  premises  to  become  absolute  in  the 
said  Thomas  J.  Wiseman  and  his  heirs  forever." 

Afterwards,  on  the  28th  of  August j  1861,  Wiseman^  for  a 
valuable  consideration,  sold  and  conveyed  a  part  of  the  prem- 
ises to  the  defendant,  Bemlingerj  who  had  no  actual  notice  of 
the  stipulations  in  the  deed  from  Simpson  to  Wisemanj  and 
no  actual  notice  of  the  non-payment  of  the  purchase-money 
from  Wiseman  to  Simpson. 

The  counsel  for  the  appellants  discusses  but  two  questions 
in  the  case,  (except  as  to  the  sufficiency  of  the  evidence  upon  * 
one  point  which  will  be  noticed  hereafter,)  and  to  these  ques- 
tions we  shall  confine  ourselves  mainly. 

^^1.  Does  the  doctrine  of  vendor's  lien  prevail  in  this  State 
under  the  statutes  of  1862  ? 

**  2.  Was  the  recital  in  the  deed  of  Simpson  to  Wiseman^ 
that  the  note  in  suit  was  unpaid,  and  that  it  was  a  lien  on  the 
premises  until  paid,  sufficient  notice  to  Margaret  Memiingerj 
she  being  a  purchaser  from  Wiseman^  for  a  valuable  consid- 
eration, with  no  other  notice  f 

Both  these  questions  must  be  answered  affirmatively. 
Hiere  is  nothing  that  we  are  aware  of,  in  the  statutes  of 
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1852,  that  changes  the  law  on  that  subject.  The  argument 
advanced  is  that,  by  the  statutes  of  1852,  the  Legislature  in- 
tended, by  providing  a  general  system  for  the  registry  of 
deeds  and  mortgages  in  different  books  properly  indexed, 
^^  to  furnish  an  easy,  plain  and  complete  reference,  where  the 
citizen  can  see  at  a  glance  the  chain  of  title  by  reference  to 
the  index  of  deeds,  and  ascertain  the  liens  on  the  same  by 
referring  to  the  index  of  mortgages,"  and  hence,  that  the 
equitable  lien,  which  a  vendor  had  for  his  purchase-money, 
is  abrogated.  We  can  not  concur  in  this  conclusion.  Much 
of  the  reasoning  would  apply  to  every  revision  of  the  stat- 
utes that  has  ever  been  had.  There  are  many  cases,  since 
the  revision  of  1852,  where  the  vendor's  lien  has  been  recog- 
nized and  enforced.  Fisher  v.  JohnsoUy  5  Ind.,  492 ;  Exm  v. 
HazUrigg^  11  Ind.,  443 ;  Scott  v.  Crawford^  12  Ind.,  410 ;  Dib^ 
ble  V.  MUchdlf  15  Ind.,  485. 

We  pass  to  the  second  question.  We  think  it  clear  that 
the  defendant,  Mmlinger,  in  purchasing  from  Wiseman  a  part 
of  the  land  he  had  thus  bought  of  Simpson,  was  bound  to 
notice  the  fact  thus  recited  in  the  conveyance  from  Simpson 
to  Wisemany  that  the  purchase-money  was  not  paid.  1  Story 
Eq.,  sec.  400.  In  HiUiard  on  Mort.y  Vol.  I.,  page  682,  it  is 
*  laid  down,  that  if  the  purchaser  might  learn  the  existence  of 
the  lien  by  examining  the  first  vendor's  title  deeds,  he  is 
chargeable  with  notice  of  the  existence  of  such  lien.  This 
view  is  fully  sustained  by  the  cases  of  Honore's  Ex'r  v. 
Bakewelly  6  B.  Monroe,  67;  Thornton^  &c.  v.  Knoz^s  ExV, 
id.y  74 ;  Tieman  v.  Thurmany  14  B.  Monroe,  277.  The  case 
of  Honor e^s  Ex'r  v.  Bakewelly  above  cited,  is  also  an  author- 
ity that  supports  the  lien  in  favor  of  Hutchinsony  to  whom  a 
part  of  the  consideration  was  to  "be  paid. 

The  point  made  on  the  evidence  is,  that  it  does  not  appear 
that  the  deed  from  Simpson  to  Wiseman  was  ever  put  upon 
record,  and  therefore  that  the  defendant,  Bemlinger^  waa 
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under  no  obligation  to  notice  it.  There  is  nothing  in  this 
objection.  The  registry  laws  have  no  application  to  the  case. 
The  defendant,  Benilingerj  was  bound  to  notice  the  recitals  in 
the  deed  from  Simpson  to  Wiseman^  not  becaase  that  deed 
was  recorded,  but  because  she  claimed  through  it.  That  deed 
constitutes  a  part  of  her  chain  of  title,  and  she  was  bound  to 
know  its  contents  and  recitals,  whether  it  was  recorded  or 
otherwise. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs,  and  1 
per  cent,  damages. 

Edwin  P,  FerriSy  for  the  appellants.* 

Oscar  B.  Hard  and  Cortex  JEwingy  for  the  appellee.' 

(1)  The  counsel  for  the  appellant  urged  the  proposition,  that  the 
doctrine  of  an  equitable  lien  in  favor  of  the  vendor  of  real  estate  for 
unpaid  purchase-money,  as  against  a  subsequent  purchaser,  without 
actual  notice,  is  inconsistent  with  our  system  of  registry  of  mortgages, 
and  ought  not  to  be  sustained  by  the  Courts.  He  cited  Philbrock  y. 
Delano,  29  Maine,  414 ;  1  Hill  an  Mort,,  619,  et  seq. 

He  also  argued,  that  the  recital  in  the  deed  to  her  grantor,  that  the 
purchase-money  was  in  part  unpaid,  and  that  a  lien  was  reserved 
therefor  upon  the  land  sold,  was  not  sufficient  notice  thereof  to  Mav' 
garet  Remlinger,  she  being  a  purchaser,  for  a  valuable  consideration, 
without  actual  notice.  In  this  connection,  he  referred  mainly  to  the 
provisions  of  our  statutes  on  the  subject  of  the  registry  of  deeds  and 
mortgages. 

(2)  The  counsel  for  the  appellee  urged :  It  is  settled  by  authority 
that  the  purchaser  of  real  estate  is  presumed  to  have  examined  the 
deeds  necessary  to  make  out  his  chain  of  title,  and  under  which  he 
claims,  and  is  bound  by  the  recitals  in  such  deeds,  showing  incum- 
brances or  the  non-payment  of  the  purchase-money.  4  Oreenleaf 'a 
Cnise,  452 ;  7  Cal.  B.,  292 ;  31  Penu.  St.,  293 ;  6  O.^t.,  580 ;  2  Sug- 
den  on  Yen.,  430;  31  Miss.,  324;  14  B.  Men.,  277;  18  Ala.,  741 ; 
24  Miss.,  208 ;  3  Barb.,  ch.  52 ;  6  Watts  &  Serg.,  469 ;  Fonb.  £q., 
B.  3,  ch.  3,  sec.  1,  Note  B ;  1  Johns,  ch.  399;  2  Story  Eq.,  §§  399, 
400;  4  Ohio,  447;  10  id.,  466;  11  id.,  192;  1  McLean,  533,  8  0.; 
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15  Peters,  03 ;  14  Texas,  318 ;  6  B.  Moti.»  67 ;  id.,  U ;  7  id,,  116 ; 
10  Smedes  &  M»,  143 ;  2  8^.  on  Yen.,  880,  msxg.  wite  2 ;  2  Hill  on 
Mort.,  632. 

A  vendor's  lien  is  itn  equitable  mortgage.  A  mortgage  is  a  meee 
security,  and  does  not  entitle  the  mortgsgee  to  possesaion ;  and  the 
payment  of  the  debt  renders  the  mortgage  inoperatiye  for  aajr  pur- 
pose. There  is,  therefore,  no  legal  reason  why  an  instrument  may 
not  operate  both  as  a  deed  and  a  mortgage.  1  Hill  on  Mort.^  334 ;  2 
G.  &  H.,  (Statutes,)  355,  §  1 ;  id.,  294,  Note. 

It  has  been  decided  in  New  York,  that  the  acceptance  of  a  deed 
for  mortgaged  property,  containing  a  provision  that  the  grantee  is  to 
pay  the  mortgage  debt,  binds  faim  as  effectually  as  if  he  had  signed 
the  deed.  %  Paige,  446;  id.,  4S2]  2  Sandf.,  ch.  478;  id.,  261;  2 
Denio,  595;  2  Kernan,  74;  8  Smith,  (22  N.  T.,)  438. 


DUNCAK  V.    "WkLTT. 

Jttrt — VKAXTtvm. — ^It  is  the  province  of  a  jury  to  determine  the 
credibility,  but  not  the  competency  of  a  witness. 

WiTNESfi. — A  person  over  fourteen  years  of  age  is  presumed  compe- 
tent to  testify,  and  whether  he  has  sufficient  capacity  to  understand 
the  obligations  of  an  oath,  or  the  penalty  for  false  swearing,  are 
qvesfcions  for  the  determination  of  the  Court,  and  not  the  jury. 

]^LA.CTioc. — ^In  a  prosecution  for  seduction,  where  the  person  seduced 
is  a  witness,  the  jury,  in  order  to  determine  her  credibility,  may 
oonsider  her  relation  to  the  plaintiff,  his  influence  over  her  conflict- 
ing statements  as  to  the  paternity  of  the  child,  and  the  age  and 
general  physical  eondition  of  the  defendant  at  the  time  of  the  al- 
leged seduction. 

APPEAL  from  the  CarroU  Oircuit  Court 

Davison,  J. — Menry  Wdtyy  the  father  of  one  Mufy  Ann 


\ 
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WeUjfj  brought  tSia  suit  againfit  DmtcaUy  for  the  seduction, 
kG^  of  his  daughter.  The  charge,  in  the  complaint,  is,  that 
defendanty  in  the  month  of  Augusty  18&8,  by  acts,  threats,  and 
force,  debauched  and  had  earmil  knowledge  of  her,  Mary  Anriy 
and  begat  her  with  child,  when  she  was  onl  j  sixteen  years 
old.  Defendant  answered  by  a  denial ;  Terdict  for  the  plaintiff, 
upon  which  the  Court,  having  refused  a  new  trial,  rendered 
judgment.  Mary  Ann  WeUy  was  introduced  as  a  witness  on 
the  trial.  Upon  her  examination  she  stated  thus :  '<  I  can  not 
read ;  I  never  went  to  Sunday  School ;  I  do  not  know  the 
obligations  of  an  oath ;  I  suppose  it  requires  me  to  tell  the 
truth ;  I  do  not  know  the  consequences  of  swearing  falsely ; 
no  one  ever  instructed  me  as  to  the  nature  of  an  oath ;  I  know 
it  k  wrong  to  swear  a  falsehood."  In  reference  to  this  state- 
ment, the  defendant  moved  to  instruct  the  jury  as  follows:  1. 
^  If  you  are  satisied  that  Jfary  Arm  Wdtg  does  not  under- 
stand the  obligations  of  an  oath,  you  should  disregard  her 
testimony."  2»  ^'  If  you  are  satisfied  that  she,  Mary  Anny 
does  not  know  there  is  any  penalty,  human  or  divine,  for  false 
swearing,  you  should  r^ect  her  testimony "  These  instruc- 
tions were  refused,  and  we  think  correctly.  The  witness  was 
over  sixteen  years  of  age.  In  pdint  of  law  she  was  presumed 
to  be  competent  to  testify,  and  whether  from  the  facts  ad- 
duced by  her  statement,  she  was  not  of  sufficient  capacity  to 
understand  the  obligations  of  an  oath,  or  the  penalty  for  false 
swearing,  were  questions  tor  the  Court,  and  not  the  jury,  to 
determine.  2  B.  B.  p.  81,  sec.  289;  1  Ph.  £v.,  4th  Am.  Ed. 
p.  4,  ei  aeq.  Perhaps  it  would  have  been  competent  for  the 
Court,  on  the  defendant's  motion,  to  exelude  the  testimony 
from  the  consideration  of  the  jury;  but  the  errors  of  the  in- 
structions  are,  that  they  direct  the  jury  to  satisfy  themselves, 
not  as  to  the  credibility,  but  as  to  the  competency  of  the  wit- 
ness. IteynoU8Y*Laundiburyy$'Bill6M;  Carpenter  y.  DoTMy 
10  Ind.  126. 
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And  farther,  the  defendant  moved  to  instruct  the  jury :  1. 
^  It  18  your  duty  to  determine  the  credibilty  of  Mary  Aim 
Welty,  and  in  bo  doing  you  may,  if  the  evidence  warrants  it, 
consider  her  relation  to  the  plaintiff,  his  influence  over  her, 
and  her  contradictory  statements  as  to  who  is  the  father  of 
the  chUd,  if  Bhe  made  any  contradictory  statemente  aa  to 
that  fact,  and  any  improbability  in  the  statements  she  makes. 
2.  K  you  find  that  the  defendant  was,  at  the  time  of  the  al- 
leged begetting  of  the  child,  sixty-three  or  sixty-four  years  of 
age,  and  if  the  witness,  Mary  AnUj  swears  that  the  connection 
was  forcible  and  against  her  will,  then  it  is  for  you  to  say, 
from  the  evidence,  whether  such  accusation  is  probable*  8. 
If  you  find,  from  the ,  evidence,  that  the  accused  was  sixty- 
three  or  sixty-four  years  old,  at  the  time  of  the  alleged  carnal 
intercourse,  then  you  are  to  consider,  from  the  evidence, 
whether  such  a  thing  was  practicable,  under  the  circumstances 
stated  by  the  witness/'  These  instructions  were  refused,  and 
the  defendant  excepted.  We  think  they  should  have  been 
given.  It  was,  obviously,  the  duty  of  the  jury,  in  coming  to 
a  conclusion  as  to  the  credibility  of  the  witness,  to  consider 
her  relation  to  the  plaintift*,  his  influence  over  her,  and  her 
contradictory  statements  as  to  who  was  the  father  of  the 
child."  And  if,  as  there  was  evidence  tending  to  prove,  that 
the  defendant  was  sixty-three  years  old,  stiffened  with  age, 
and  not  having  the  proper  use  of  himself,  it  was  for  the  jury 
to  determine  as  to  the  practicability  of  the  transaction  detail- 
ed by  the  witness.  In  looking  into  the  whole  record  it  sofli- 
ciently  appears  that  the  proposed  instructions  were  pertinent 
to  the  evidence,  and  were,  therefore,  proper  directions  to  the 
jury. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded  for  further  trial. 

L.  B.  SimSj  D.  D.  Pratt  and  D.  P.  Baldwin,  for  the  appellant. 

H.  P.  BiddU  and  L.  Chamberlin,  for  the  appellee. 
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Btbbb  et  al.  v.  Thb  Statb  ex  rel.  Hutchison. 

Constitutional  Law. — The  fonrth  and  fifth  Bections  of  the  Bastardy 
act,  2  G.  k,  H.  625,  so  far  as  they  require  the  defendant  to  enter 
into  recognizance  to  appear,  &c.,  in  order  to  prevent  his  imprison- 
ment, are  unconstitutional  and  void,  hecause  a  prosecution  for  bas- 
tardy is  founded  neither  on  a  criminal  nor  penal  statute,  and  is  a 
proceeding  to  enforce  a  mere  ciril  obligation,  for  the  non-perform- 
ance of  which  the  defendant  can  not  be  imprisoned. 

Bastardy  Bond. — ^A  bond  given  to  avoid  imprisonment  for  bastardy 
*  is  without  valid  consideration,  and  void. 

BoNBS. — ^Where  a  bond  or  recognizance  is  taken  by  an  officer  or 
Court,  acting  simply  under  statutory  power,  the  instrument  must  be 
authorized  by  the  statute,  or  it  will  be  void;  and  a  complaint  upon 
such  an  instrument  must  affirmatively  show  that  it  was  taken  in  a 
case  where  the  law  authorized  it. 

APPEAL  from  the  Clinton  Circuit  Court. 

Perkins,  J. — ^This  was  a  suit  upon  the  following  obliga- 
tion: 

«  Statb  of  Indiana,  CUnton  County,  ss. 

'^The  undersigned  are  bound  to  the  State  of  Indiana  in  the 
the  sum  of  400  dollars,  subject  to  the  condition  following : 
Whereas,  in  a  proceeding  by  the  State  on  the  relation  of  Jane 
D.  Hutchison  against  the  undersigned,  Joshua  D.  BycrSy  on  a 
charge  of  bastardy,  before  Joseph  Baum^  a  justice  of  the 
peace  of  Jackson  township,  Clinton  county,  Indiana^  the  said 
justice  has  this  day  required  the  said  Joshua  D.  Byers  to  en- 
ter into  this  recognizance-bond.  Kow,  if  said  Joshua  D. 
Byers  shall  appear  in  the  Circuit  Court  of  Clinton  county,  on 
the  first  day  of  the  next  term,  to  answer  the  said  charge,  and 
shall  not  depart  said  Court  without  leave,  and  shall  abide  the 
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judgment  and  orders  of  said  Coart  in  the  premises,  then  this 
bond  shall  be  void. 

"J.  D.  Btsrs.        [seal.] 

^'J.  £.  DOUQLASS.    [SBAL.] 

Dated  the  80th  day  of  April,  1861. 
Approved  by  me  the  day  and  year  aforesaid. 

^JosxPH  Baum,  Justice."  [sbal.] 

The  Court  overruled  a  demurrer  to  the  complaint,  and, 
after  issues  of  fact  were  formed  and  tried,  there  was  final 
judgment  against  the  defendants. 

The  question  arises  upon  the  demurrer. 

Was  the  bond  sued  on  a  valid  obligation  7  It  was  executed 
in  a  bastardy  case  to  save  the  defendant  from  imprisonment 
in  the  county  jail ;  and  if  a  prosecution  for  bastardy  is  not 
founded  on  a  criminal  or  a  penal  statute,  bat  is  simply  for  the 
enforcement  of  a  civil  obligation,  then  the  bond  was  executed 
to  escape  imprisoniOkent  for  debt  in  the  ordinary  acceptation 
of  that  term* 

That  the  bastardy  act  is  neither  a  criminal  nor  a  penal  stat- 
ute is  settled  by  numerous  decisions  in  Kentucky^  of  whose 
statute  on  the  subject,  ours  is  a  copy.  1  M.  and  H.  Dig.  It 
has  been  thus  treated  in  this  State ;  Tfie  State  v.  Evans,  19 
Ind.  92,  and  Walker  v.  The  Stait,  6  Blackf.  1 ;  and  such  an 
act  has  been  held,  in  lowa^  to  impose  simply  a  civil  obliga- 
tion, to  create  a  debt,  for  the  collection  of  which,  under  a 
constitution  forbidding  imprisonment  for  debt,  such  imprison- 
ment is  unlawful.  Holmes  v.  The  Staie,  2  Green's  Iowa  Rep* 
501. 

The  bond,  then,  which  was  the  foundation  of  the  present 
suit,  was  required  and  taken  by  the  magistrate  without  au- 
thority of  law,  because  the  statate  authorizing  it  was  uncon- 
stitutional, and  so  far  void,  and  not  law;  and,  further,  the 
bond  was,  we  may  say,  forbidden  by  the  constitution,  the  par- 
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Amoant  law,  and,  hence,  was  taken,  not  only  without  law,  but 
in  violation  of  law;  and  the  question  arises,  can  such  a  bond 
be  enforced  under  any  circumstances  ?  We  think  not.  Such 
a  bond  is  without  a  valid  consideration,  and  that  fact  is  a 
bar  to  an  action  upon  it.  Indeed,  it  is  the  settled  law  of 
this  State,  that  where  a  bond  or  recognizance  is  taken  by  an 
officer  or  Court,  acting  simply  under  statutory  power,  the  in- 
strument taken  must  be  authorized  by  the  statute  or  it  will 
be  void,  and  in  suing  upon  such  instrument  the  complaint 
must  set  out  the  facts  showing  that  the  bond  or  recognizance 
was  taken  in  a  case  where  the  law  authorized  it;  and,  in  many 
cases,  it  must  appear  that  it  was  taken  exactly,  or  substan- 
tially, in  accordance  with  the  statutory  power.  Myers  v.  The 
Stattj  19  Ind.  127 ;  Macy  v.  Titcombj  id.  135 ;  Butler  v.  Wad- 
ley  y  16  Ind.  on  pp.  506,  507;  Skelton  v.  Bliss^  7  Ind.  77;  Ellis 
V.  The  State,  2  lud.  262;  Marshall  v.  The  State,  8  Blackf.  162 ; 
(Hds  V.  The  State,  6  Blackf.  91 ;  The  State  v.  Lynch,  id.  395 ; 
Spader  v.  Frost,  4  -Blackf.  191 ;  Martin  v.  Kennard,  8  Blackf. 
480;  Silver  v.  The  Governor,  4  Blackf.  15;  Parker  v.  Hender- 
son, 1  Ind.  62;  Orf  v.  Pidlen,  at  this  term;  Germond  v.  The 
People,  1  Hill  (N.  Y.)  Rep.  843;  The  State  v.  Inman,  7  Blackf. 
225. 

As  to  when  a  bond,  not  specially  authorized  by,  or  not 
taken  strictly  pursuant  to  a  statute,  may  be  good,  as  a  com- 
mon law  bond.  See  'Marshall  v.  The  State,  Lynch  v.  The 
State,  and  Spader  v.  Frost,  supra.  The  recognizance  in  the 
case  at  bar  is  not  of  this  character.  The  Court  erred  in  over- 
ruling the  demurrer  to  the  complaint. 

Perhaps,  by  analogy  to  the  case  of  Kreger  v.  Osbom,  7 
Blackf.  74,  the  recognizance  in  the  case  before  us  might  be 
held  to  operate  as  notice  to  the  principal  in  it  to  appear  in 
the  Court  at  the  time,  &c.,  named  in  it,  and  as  an  agreement 
to  thus  appear,  so  that  the  Court  at  which  the  recognizance 
was  made  returnable,  and  to  which  it  was  returned,  might 
Vol.  XX.. 
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proceed  to  a  trial  of  the  cause,  but  this  jpoint  we  do  not  de- 
cide. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded  for  further  proceedings. 

E.  P.  DamdsoHy  i'or  the  appellants. 


lao  «»  Cabpbntni  et  al  v.  VAKscoxsN^t  dl. 

^Practice. — Where  proceedings  sapplementarj  to'exeoation  are  insti- 
tUtedy  under  §  518,  (2  R.  S.  152,)  in  vacation,  the  order  thereby 
required  to  be  issued  by  the  Clerk,  mi^y  be  a  conraion  iummons. 

Execution. — An  execution  may  be  issued  during  the  term  at  which 
the  judgpnent  is  rendered,  upon  the  request  of  the  judgment  plain- 
tiff, without  motion,  affidavit,  or  order  of  theoourt. 

Prooebdinos  SupPLBMENTAar  TO  ExBcUTioN.'^-Section  518,  (2  R. 
S.  152,)  entitles  a  creditor,  who  has  failed  to  collect  his  debt  on 
execution,  to  a  mere  discovery  as  to  the  existence  and  value  of  the 
debtor's  property,  within  the  county,  and  he  only  needs  to  make 
and  file  a  statement  in  the  nature  of  a  complaint,  as  a  basis  upon 
which  to  issue  the  order  on  the  defendant,  but  no  answer  by  the 
defendant,  either  making  or  tendering  is^ue,  is  authorized  or  nec- 
essary. 

JuBiSDiCTiON. — In  proceedings  supplementary  to  execution,  the  fact 
that  the  title  to  real  estate  is  incidentally  involved,  as  for  the  pur- 
poses of  discovery,  does  not  deprive  the  Court  of  Common  Picas 
of  jurisdiction;  such  jurisdiction  exists,  except  where  such  title  is 
the  sole  or  principal  thing  to  be  determined. 

APPEAL  from  the  Steuben  Common  Pleas. 
Davison,  J. — This  was  a  suit  instituted  by  the  appellees, 
who  were  the  plaintiifs,  under  the  statute  regulating  proceed- 
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iDg8  Supplementary  to  execution.  2  B.  &  p»  152.  The  oom** 
plaint  alleges  that  at  the  March  term,  I860,  the  plamti& 
recovered  a  judgment  in  tbe  Steuben  Common  Fleas,  against 
WiUis  Carpenter  for  177  dollars,  and  that  after  the  judgment 
was  so  recovered,  vie:  on  the  28th  of  March,  a  writ  of  Jieri 
/aciasy  issued  thereon,  which  was  afterwards,  on  the  14th  of 
May,  returned  nulla  bona*  That  Carpentery  against  whom 
the  judgment  was  rendered,  resides  in  Steuben  county;  has 
an  equitable  interest  in  certain  real  estate,  describing  it,  in 
said  county,  which  he  refuses  to  apply  to  the  satisfaction  of 
said  judgment;  that  he  is  now  in  possession  of  the  same  real 
estate,  under  and  by  virtue  of  a  contract  as  purchaser  thereof, 
from  Oliver  Smith;  that  in  pursuance  of  the  contract,  he  Car* 
pentevy  h€LS  made  valuable  improvements  thereon;  has  paid 
most  of  the  purchase  money,  and  that  the  interest  so  owned 
by  him,  is  of  value  sufficient  to  pay  the  judgment.  The  re- 
lief sought  is  that  said  interest  be  sold  to  satisfy  the  execu- 
tion, &c.    Th«  complaint  is  verified  by  affidavit. 

Upon  the  filing  of  this  complaint  in  the  Clerk's  office,  the 
Clerk  issued  a  sumnokons  directed  to  the  proper  sheriff,  com- 
manding him  to  summon  WiUis  Carpenter  and  Oliver  Smith 
to  appear  in  said  court  on  the  second  day  of  the  next  term 
thereof,  to  answer  the  plaintiff's  complaint,  &c.  The  sum- 
mons appears  to  have  been  served  on  the  24th  of  May,  I860. 
At  the  August  term,  1860,  being  the  term  next  after  the  sum- 
mons was  served,  the  defendants,  Carpenter  and  Smithy  moved 
to  dismiss  the  suit,  on  the  ground  that  no  order  of  a  court, 
or  of  a  clerk  was  issued,  requiring  them  to  appear  and  an- 
swer, as  provided  by  the  statute.  The  motion  to  dismiss  was 
refused,  and  the  defendants  excepted. 

The  statute  to  which  we  have  referred,  en'acts  that  "  When 
an  execution  against  the  property  of  a  judgment  debtor,  is 
returned  unsatisfied,  in  whole  or  in  part,  the  judgment  cred- 
itor, after  suck  return  is  made,  shall  be  entitled  to  an  order 
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to  be  issued  by  any  court  of  record  of  the  county,  to  which 
such  execution  issued,  or  by  the  clerk  thereof,  in  vacation^ 
requiring  the  judgment  debtor  to  appear  forthwith  before  the 
court,  if  in  session,  if  the  court  is  not  in  session,  then  before 
a  judge  thereof,  at  a  time  and  place  to  be  specified  therein,  or 
on  the  first  day  of  the  next  term  of  the  court,  to  answer  con- 
cerning his  property  within  the  county,  to  which  execution 
was  issued/'  2  K.  S.  p.  152,  sec.  518.  As  we  have  seen,  the 
original  process  in  this  case,  was  a  summons  issued  by  the 
clerk,  while  the  statute  directs  that  in  like  cases,  an  order  of 
a  court,  or  of  a  clerk,  shall  be  issued.  As  the  process  before 
us  was  issued  in  vacatioUy  we  pterceive  no  reason  why  it  should 
not  be  held  within  the  substantial  requirements  of  the  statute. 

There  is  a  bill  of  exceptions  which  shows  that  the  defend- 
ants moved  to  set  aside  the  execution  described  in  the  com- 
plaint, for  the  reason  that  it  was  issued  in  term  time,  during 
the  same  term  in  which  the  judgment,  upon  which  it  is 
founded,  was  rendered,  without  motion,  aflidavit,  or  order  of 
the  court.  This  motion  the  court  overruled,  and  we  think 
correctly.  Section  405  of  the  Practice  Act,  as  we  understand 
it,  authorizes  an  execution  to  be  issued  at  any  time  within  ^i?c 
years  after  the  entry  of  the  judgment.  Within  that  period.it 
may  be  issued  at  the  mere  suggestion  of  the  judgment  cred- 
itor, and  of  course  may  issue  in  temi  time^  "without  motion, 
affidavit,  or  order  of  the  court."    2  R.  S.  p.  128. 

The  defendant,  CarpenteVj  answered:  1.  By  a  denial.  2. 
That  he  has  no  interest  or  title  in  the  land  described  in  the 
complaint.  8.  The  title  to  the  land  is  in  his  co-defendant, 
Oliver  Smithy  and  that  one  Rosanah  Carpenter  has  an  equita- 
ble interest  therein.  4.  And  the  defendant.  Smithy  for  sepa- 
rate answer  avers,  that  he  has  the  title  to  the  land,  but  to 
whom  the  interest  in  the  contract  belongs,  he  knows  not; 
that  100  dollars  is  as  yet  unpaid,  and  that  he  has  received 
money  of  JRosanah  Carpenter y  in  payment  for  said  land. 
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The  second  paragraph  is  verified  by  oath.  Upon  the  filing 
of  this  answer,  the  defendants  moved  to  certify  the  case  to 
the  Steuben  Circuit  Ck)art,  on  the  alleged  ground  that  the 
title  to  real  estate  was  in  issue  by  the  pleadings;  but  their 
motion  was  overruled.  Thereupon  the  plaintiffs  moved  to 
reject  the  entire  answer.  This  motion  was  sustained.  The 
cause  was  then  submitted  to  the  court  for  triat,  and  the  evi- 
dence having  been  heard,  there  was  a  finding  for  the  plain- 
tifis.    New  trial  refused,  and  judgment. 

It  is  contended  that  section  518,  above  recited,  and  upon 
which  this  proceeding  is  based,  does  not  contemplate  the 
formation  of  issues,  as  in  ordinary  cases,  and  hence,  the  an- 
swer was  properly  rejected.  This  position  seems  to  be  cor- 
rect. That  section,  as  we  understand  it,  simply  entitles  the 
judgment  creditor,  having  failed  to  collect  on  execution,  to 
a  mere  discovery,  as  to  the  existence  and  value  of  the  debt- 
or's property  "within  the  county."  This,  it  seems  to  us,  is 
the  sole  purpose  of  the  proceeding.  As  a  basis  on  which  to 
issue  the  order  against  the  defendant  to  appear  and  answer, 
the  creditor  may  be  required  to  present  a  statement,  in  the 
nature  of  a  complaint,  but  to  attain  a  proper  result,  no  an- 
swer either  making  or  tendering  issues,  is  authorized  or  nec- 
essary. If  this  construction  be  correct,  the  court  in  rejecting 
the  answer,  committed  no  available  error. 

The  refusal  to  certify  the  case  to  the  circuit  court  presents 
the  next  inquiry.  *  It  is  enacted  that  "  When  it  appears  on 
the  face  of  the  complaint,  or  by  other  legitimate  pleadings, 
verified  by  afBidavit,  that  the  title  to  real  estate  is  in  issue,  in 
the  common  pleas  court  of  any  county,  the  cause  with  the 
papers  and  a  transcript  of  the  entries  of  record,  shall  be 
transferred  to  the  circuit  court  of  the  same  county.'*  Acts 
1859,  p.  94,  sec.  1. 

As  we  have  seen,  there  was  in  this  case,  no  proper  issue, 
and  of  course,  other  than  the  complaint,  there  were  no  legit- 
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imate  pleadings,  nence,  the  question  to  settle  is,  does  the 
complaint,  on  its  face,  show  that  the  title  to  real  estate  is  in 
issue?  The  enactment,  as  we  construe  it,  relates  alone  to 
cases  in  which  the  legal  title  is  directly  in  issue,  that  is  ^^  where 
such  title  is  the  sole  or  principal  thing  to  be  determined,  but 
where  it  is  not  the  purpose  of  the  action  to  determine  the 
title,  but  the  question  only  arises  incidentally,  the  jurisdiction 
exists/'  This  construction  is  fully  sustained  by  authorities, 
7  Ind.  44,  632 ;  8  id.  147 ;  14  id.  486.  In  cases  of  this  sort 
the  statute  expressly  confers  jurisdiction  on  the  common  pleas. 
The  purpose  of  this  suit,  as  appears  on  the  face  of  the  com- 
plaint, is  not  to  determine  the  title,  but  simply  to  compel  a 
discovery  of  the  interest  of  the  defendant  in  the  described 
land«  It  is,  therefore,  obvious  that  by  the  complaint,  the 
title  to  real  estate  is  not  in  issue. 

Per  Curiam. — ^The  judgment  is  aflBrmed,  with  costs. 

D.  JE.  Palmer  and  J.  A.  Woodhull^  for  the  appeDants. 
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Yendor's  Liin. — ^Where  land  is  sold  and  conveyed  to  a  married  wo- 
man, and  the  purchase-money  is  not  paid  by  her,  the  vendor's  lien 
therefor  will  continue,  and  may  be  enforced  against  her  by  the  sale 
of  the  land,  but  her  separate  note  given  to  secure  the  same  would 
be  void. 

Married  Women. — iSem&20— that  a  married  woman,  by  her  separate 
contracts,  may  incumber  or  change  her  real  estate,  and  her  per- 
sonal property  acquired  by  devise,  descent  or  gift,  to  the  extent  of 
the  use  and  income  arising^  therefrom,  but  no  further,  except  for 
the  purchase-money  for  real  estate,  which  becomes  an  equitable  lien 
thereon. 
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Semble,  also— that  the  Legislature  may  limit  the  power  of  a  femme 
covert  over  her  legal  fee-simple  estates,  for  the  purpose  of  protect- 
ing them  for  her  benefit. 

Stmhle^  also-— that  a  femme  covert  can  not  be  personally  liable  on  her 
contracts,  but  a  judgment  may  be  rendered  against  her,  collectable 
out  of  the  income  of  her  separate  estate ;  and  if  none  such  can  be 
found  upon  which  to  levy,  a  receiver  may  be  appointed  to  take  and 
apply  the  income,  in  default  of  her  voluntarily  paying  the  judg- 
ment. 

APPEAL  from  the  Bartholomew  Circuit  Court, 

PsBKiKBy  J. — Suit  by  John  Cox^  administrator  of  Jeffrey 
CoXy  deceased,  against  Mary  Woody  Abel  Woody  and  Henry 
Drake,  to  enforce  Vendor's  11^. 

The  cause  was  tried  by  the  Court,  who  found  specially  as 
follows : 

"  The  Court  finds  from  the  evidence  that  the  said  Jeffrey 
CoXy  in  his  lifetime^  sold  and  conveyed  to  the  defendant,  Mary 
Woody  the  land  in  question,  at  and  for  the  price  agreed  upon 
between  them  of  400  dollars ;  that  the  note  in  question  was 
executed  and  delivered  by  said  Mary  Wood  to  said  Jeffrey  Cox 
for  200  dollars  of  said  purchase-money,  and  that  the  said 
Jeffrey  Cox,  in  answer  to  the  question  by  said  Mary  Woody 
as  to  how  she  should  pay  the  residue  of  said  purchaise-money, 
said  she  might  have  that  out  of  his  personal  property;  that 
simultaneously  with  the  execution  of  the  note,  a  deed  from 
said  Jeffrey  was  delivered  to  said  Mary  for  the  land  sold  and 
purchased ;  that  said  Mary  was  the  daughter  of  said  Jeffrey 
CoXy  and  was  then  a  married  woman,  living  with  her  husband, 
Abel  Wood;  that  said  Jeffrey  Cox  died  a  few  weeks  after  the 
conveyance  of  the  land ;  that  said  Henry  Drake  subsequently 
purchased  said  land  of  the  said  Mary  Woody  receiving  a  deed 
from  her  and  her  husband,  Abel  JVood;  that  at  the  time  of 
the  purchase,  he  had  notice  of  the  amount  of  unpaid  pur« 
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chase-money  oweing  to  the  estate  of  Cox^  and  was  indemni- 
fied against  it/' 

On  this  special  finding  the  Conrt  held  the  law  to  be  for  the 
defendant,  and  rendered  final  judgment  against  the  plaintiff. 
As  Drake  purchased  with  notice  that  a  part  of  the  consider- 
ation for  the  conveyance  to  Mary  Wood  was  unpaid,  he  took 
subject  to  the  lien  of  it,  if  the  lien  existed  as  against  her, 
she  being  his  grantor;  and  whether  the  lien  could  exist 
against  her,  she  being  a  married  woman,  at  the  time  of  her 
purchase,  is  the  question  made  and  argued  by  counsel.  At 
common  law,  a  married  woman  might  purchase,  and  receive 
«  conveyance  of,  real  estate ;  and  if  she  paid  the  considera- 
tion in  hand,  at  the  purchase,  the  case  was  free  from  diffi- 
culty. Black.  Comm.,  Book  ^^.  292 ;  Reeves'  Dom.  Rel., 
2d  Ed.,  p.  118,  and  Note. 

But  if  the  conveyance  was  made  upon  her  promise  by 
parol,  or  in  writing,  to  pay  the  purchase-money  in  the  future, 
she  was  not  personally  bound  by  nor  liable  upon  such  prom- 
ise ;  and  if  she  had  not  a  separate  estate  upon  which  such 
promise  might  operate  as  a  charge  by  way  of  appointment, 
or  the  vendor  had  not,  by  operation  of  law,  a  lien  upon  the 
property  conveyed  for  the  purchase-money,  it  seems  he  was 
without  remedy. 

It  appears  reasonable  that  there  should  be,  at  common  law, 
as  administered  through  the  Courts  of  Equity,  a  vendor's  lien 
in  such  case,  and  it  was  so  decided  in  Hatch  v.  Morris  et  aLy 
3d  Edw.,  Oh.  Rep.,  p.  813,  a  case  similar  to  the  present. 

Thus  far  we  have  considered  the  case  as  it  would  have 
stood  prior  to  our  legislation  in,  and  subsequent  to,  1852,  upon 
^^  women's  rights."  But  as  the  cause  of  action  in  the  case  at 
bar  arose  after  the  coming  into  force  of  that  legislation,  we 
may  well  inquire  as  to  changes  that  legislation  has  worked 
in  the  law  as  it  formerly  existed. 

Prior  to  the  legislation  mentioned,  the  property  of  a  mar- 
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ried  woman  might  be  of  two  classoB,  viz.,  general  and  sepa- 
rate. 

1.  She  might  have  the  fee-simple  title  conveyed  to  her  gen- 
^erallj  daring  marriage,  or  might  have  thus  acquired  that  title 

before  mai^riage;  but  of  the  property  thus  owned  by  her,  her 
husband  would  have  the  use,  during  the  marital  relation,  &nd 
might,  by  courtesy,  have  it  after  her  death.  Such  property 
was  called  her  general  property.  Cord's  Bights  of  Married 
Women,  ch.  11,  sec.  255,  et  seq. 

2.  Property  might  be  conveyed  to  the  separate  use  of  a 
married  woman,  free  from  the  enjoyment  or  control  of  her 
husband ;  but  the  extent  of  the  power  of  the  married  wo-' 
man,  being  such  grantee,  in  equity,  over  such  separate  prpp- 
erty,  might  be  limited  and  regulated  by  the  conveyance 
which  evidenced  the  grant  of  the  property  to  her  separate 
use.  1  Ld.  Cas.  Eq.,  p.  824.  1.  The  grant  might  be  to  her 
separate  use  without  restriction.  2.  It  might  be  to  her  sep- 
arate use,  with  power  to  anticipate  the  income,  but  without 
the  power  of  alienation.  8.  It  might  be  to  her  separate  use, 
but  without  the  power  of  anticipation  or  alienation.  2 
Spence  Eq.  Jur.,  p.  519. 

And,  in  each  case,  the  Courts  confined  the  right  of  the 
married  woman  to  whose  use  the  conveyance  was  made,  to 
charge  or  incumber  the  estate  by  contract  or  appointment, 
within  the  limits  prescribed  by  the  conveyance.  Adams 
Eq.,  side  page  44,  et  seq.^  and  cases  cited;  2  Story's  Eq., 
ch.  87 ;  Hill  on  Trustees,  side  page  405,  et  seq.^  8d  Am.  Ed. 

Taking  now  the  case  mentioned  in  the  second  subdivision 
above,  viz.,  where  real  estate  was  conveyed  to  the  separate 
use  of  a  married  woman,  without  the  power  of  alienation, 
and  limiting  our  observations  to  that,  it  may  be  asked.  What 
right  could  the  married  woman  exercise  over  such  property  ? 
Bhe  could  receive  the  rents  and  profits  and  dispose  of  them 
at  will,  and  she  could  charge  them  in  anticipation  by  her  con- 
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traeto,  but  she  oould  not  diBpose  of^  nor  require  her  trustee  to 
convey,  the  fee.  That  necessarily,  in  such  case,  remained 
where  the  conveyance  to  her  use  placed  it.  Bee  the  authori- 
ties above  cited.  The  income  constituted  the  fund  upon^ 
which  credit  necessarily  rested.  And  what  was  the  object  of 
conveyances  to  the  separate  use  of  the  married  woman  ?  It 
was  to  place  in  her  hands  the  means  of  support,  and  a  pro- 
vision for  her  children  or  heirs,  independent  of  the  husband 
and  father. 

And  now,  what  provisions  have  been  made  by  our  late 
legislation  touching  the  property  of  married  women  ?  That 
legislation  provides  that  all  the  heretofore  general  property 
of  the  wife  shall  be  placed  in  the  class  of  separate  estate* 
without  the  power  of  alienation.    It  enacts : 

'^  Sec.  5.  No  lands  of  any  married  woman  shall  be  liable 
for  the  debts  of  her  husband ;  but  such  lands^  and  the  profits 
therefrom,  shall  be  her  separate  property,  as  fully  as  if  she 
was  unmarried :  Provided,  That  such  wife  shall  have  no  power 
to  incumber  or  convey  such  lands,  except  by  deed  in  which 
her  husband  shall  join."    1  G.  &  H.,  p.  374. 

It  will  be  observed  that  this  section  is  not  limited  to  lands 
acquired  in  particular  modes,  as  by  devise,  descent  or  gift,  as 
is  the  case  with  personal  property.  1  G.  &  H.,  p.  295.  But 
it  declares  that  ^^  no  lands  of  any  married  woman,"  &c. ;  and 
it  does  not  forbid  her  to  convey  or  incumber  "  the  profits 
therefrom."  It  is  thus  manifest  that  the  statute  places  all 
her  real  estate,  owned  formerly  as  general  property,  in  the 
clads  of  separate  estate,  without  power  of  alienation,  except, 
Ac. 

And  what  was  the  object  of  the  Legislature  in  doing  this  ? 
Certainly  to  provide  her  with  means  of  support,  and  her 
children  or  heirs  with  a  provision  independent  of  the  bus- 
band  and  father. 

Interpreting  our  statutes,  then,  in  the  light  of  this  course 
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of  reasoning,  it  would  seem  that  they  make  all  the  real  estate 
heretofore  he]d  by  married  women  in  general  property,  and 
all  the  personal  property  owned  by  them  at  marriage,  and 
that  acquired  afterward  by  deviscy  descent  or  ffift^  to  be  sepa- 
rate' estate,  without  power  of  alienation,  leaving  personal 
property,  acquired  by  any  other  than  the  specified  modes,  to 
go  as  at  common  law.  And,  we  may  observe,  that  we  pass  by 
the  question  how  far,  and  in  what  instances,  a  special  power, 
in  the  instrument  conveying  real  estate  to  a  married  woman, 
authorizing  her  to  convey  without  the  concurrence  of  her 
bueband,  may  be  operative  under  sec.  16,  p.  652, 1  G.  &  H. ; 
whether,  in  short,  that  section  relates  alone  to  property  of 
which  she  is  trustee.  Such  separate  property  as  is  thus  cre- 
ated by  the  statute,  married  women  can  charge  or  incumber, 
for  some  purposes,  at  all  events,  to  the  extent  of  the  use,  by 
their  contracts. 

In  coming  to  the  conclusion  above  arrived  at,  we  have  not 
intended  to  ignore  the  fact  that  the  separate  estate  of  a  mar- 
ried woman,  known  to  our  law  prior  to  the  code  of  1862,  was 
an  equitable,  not  a  legal  estate,  and  that  the  restrictions  upon 
the  power  of  the  beneficiary  were  imposed  by  the  donor  or 
grantor  of  the  estate  as  a  part  of  the  terms  of  the  gift  or 
grant ;  while  the  estate  upon  which  the  statute  operates  is  a 
legal  one*  We  admit  all  this,  and  still  we  see  nothing  incon- 
sistent vrith  the  view  we  take*  •  A  married  woman  is,  by  law, 
under  disabilities-— is  not  regarded  as  eapable  of  acting  sui 
juris — ^is,  if  we  may  so  express  it,  in  a  state  of  pupilage. 
Hence,  while  it  might  not  be  in  the  power  of  the  grantor  of 
the  legal  estate  to  an  adult  compos  meifUis  person,  not  under 
any  disability,  to  limit  his  power  of  using  or  disposing  of  it, 
the  jus  disponendi ;  see  Williams  on  Real  Property  by  Rawle, 
pp.  183, 187;  2  Spence  Eq.  Jur.,  p.  520;  and  while  the  State 
might  not  possess  such  power  as  to  a  person  not  regarded  as 
under  disabilities;  see  9  Ind.  Rep.,  p.  69;  th^e  can  be  no 
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doubt  that  the  Legislature  may  limit  the  power  of  a  femme 
covert  over  her  legal  fee-simple  estates,  so  as  to  protect  them 
for  her  benefit,  just  as  effectually  as  a  donor  or  grantor  could 
do  through  a  trustee. 

Nor  do  we  ignore  the  fact  that  the  means  of  enforcing  sat- 
isfaction of  contracts  of  a  femme  covert^  chargeable  upon  the 
income  of  her  separate  estate,  in  use  against  trustees  holding 
the  legal  title  to  such  estate,  may  not  be  adapted  to  the  case 
where  the  legal  title  is  in  the  femme  covert.  But  it  is  in  the 
power  of  the  Courts  to  devise  means  adapted  to  the  circum- 
stances. A  femme  covert  can  not  be  personally  liable,  but  a 
judgment  could  be  rendered  against  her  collectable  out  of  the 
income  of  her  separate  estate ;  and  if  none  such,  for  exam- 
ple, growing  crops,  Ac,  could  be  found  upon  which  to  levy, 
a  receiver  might  be  appointed  to  take  and  apply  the  income, 
&c.,  in  default  of  the  femm^  covert  voluntarily  discharging  the 
judgment. 

Applying,  now,  recognized  principles  to  the  facts  of  the 
particular  case  before  us,  we  are  able  to  say  that  Mrs.  Wood 
was  capable  of  purchasing  and  receiving  the  title  of  the  land 
in  question ;  that  having  done  so,  since  the  code  of  1852,  she 
became  vested  with  the  fee-simple  title,  but  without  the 
power  of  alienating  or  incumbering  it,  except  by  a  convey- 
ance jointly  by  herself  and  husband,  but  with  power  to  use 
and  to  charge  the  rents  and  profits  by  her  contracts,  at  all 
events,  relating  to  the  land  itself.  Todd  v.  i>€,  10  Am.  Law 
Reg.,  p.  687,  and  note  of  Judge  Bedfield.  Says  Lord  Justice 
Turner^  in  March,  1861,  in  Johnson  v.  GaUagher,  as  quoted  by 
Judge  Redfidd  in  the  note  cited,  '^A  court  of  equity  having 
created  the  separate  estate,  [originally,]  has  enabled  a  mar- 
ried woman  to  contract  debts  in  respect  to  it."  And  it  may 
be  that  we  might,  in  this  case,  well  hold  the  note  given 
for  unpaid  purchase-money  as  a  valid  contract,  by  Mrs. 
Wood^  touching  the  separate  estate  with  which  she  became 
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Tested  by  her  purchasey  and  chargeable  upon  its  rents  and 
profits. 

But  we  think  the  vendor  entitled  to  a  lien  for  the  unpaid 
purchase-money,  and  to  enforce  this  is  his  better  remedy. 
The  vendor's  lien  is  the  creation  of  a  court  of  equity,  1  Story 
Eq.,  p.  572 ;  and  it  is  as  just  to  enforce  it  against  a  married 
woman  as  any  other  purchaser*  It  is  not  founded  in  con- 
tract. It  is  an  equitable  incumbrance,  subject  to  which  the 
property  passes  to  the  purchaser  in  equity,  and  within  such 
limitations,  restrictions,  and  with  such  exceptions  as  equity 
imposes.  And  to  enforce  this  lien  the  fee-simple  may  be 
sold,  even  against  a  femme  covert.  The  vendor's  lien,  says 
Washburn  on  Ileal  Prop.,  Vol.  L,  p.  606,  and  notes,  is  a  sim- 
ple creation  of  equity,  and  does  not  exist  at  all  in  several  of 
the  States,  and  is  not  allo\ved  elsewhere  to  prevail  against 
creditors  of  the  vendee,  who  become  such  without  notice  of 
the  lien,  as  the  equity  of  such  creditors  is  superior  to  that  of 
the  vendor,  who  has  neglected  to  take  a  mortgage,  and  thus 
contributed  to  place  the  property  conveyed  to  the  vendee  be- 
fore the  public  as  a  basis  of  credit  to  him.  See,  to  the  same 
point,  Moore  v.  Solcombe,  3  Leigh,  597 ;  Webb  v.  Robimon^  14 
Geo.,  216 ;   Work  v.  Brayton,  5  Ind.,  896. 

In  the  foregoing  opinion  we  have  argued  to  show  that 
where  a  married  woman,  the  owner  of  property,  is  disabled 
by  the  terms  of  the  conveyance  of  it  to  her  use,  or  by  the 
statute  of  the  State,  to  alienate  it,  &c.,  it  can  not  be  charged 
with  her  debts,  except  that  for  the  purchase-money,  so  as  to 
cause  its  alienation  by  judicial  or  sheriff's  sale  for  the  pay- 
ment of  those  debts.  This  view  is  further  supported  by 
analogies,  for  example:  Where  property  is  conveyed  for  a 
particular  public  use,  as  for  a  church,  a  market,  &c.,  under 
such  conditions  and  circumstances  that  the  donee  can  not 
alienate  it,  it  can  not  be  subjected  to  sale  for  his  debts. 
Ketchum  v.  IndianapoliSj  12  Ind.,  620  j  Scott  v.  Stipe^  id.^  74. 


166     Sft 
165    630 


QS  SUPREME  COURT  OF  INDIANA. 

Fankbottur  t^.  FAiikboner. 

8o  Bajrs  Blackstoue,  3d  Book,  pp.  418>  419.  By  the  commou 
law,  a  man  could  only  have  satisfaction  of  the  goods,  &c.| 
and  present  profits  of  land,  upon  execution  for  debts,  because 
the  feudal  principles  forbid  the  alienation  of  lands  without 
the  consent,  &q. ;  and  if  they  might  be  sold  for  debt,  the  ob- 
ject and  policy  of  the  law  might  be  defeated,  &c. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  trial. 

Stansifer  ^  JSerody  for  the  appellant. 

22.  SUl  and  N.  T.  Hatisery  for  the  appellees* 


Fankboner  v.  Fakkbonsr. 

BsMAMB.'-^Where  a  note  is  made  payable  on  demand,  no  demand  need 
be  made  before  suit  is  brought.     The  suit  is  a  sufficient  demand. 

pRAGTiGB.-- 'This  court  -will  not  reverse  a  judgment  for  error  in  over- 
ruling or  sustaining  a  demurrer,  where  the  party  against  whom  such 
ruling  is  made  is  in  no  way  iigured  thereby. 

EviDENGB. — If  a  note  is  given  upon  a  valuable  consideration,  parole 
evidence  of  a  contemporaneous  verbal  agreement  or  understanding, 
will  not  be  admissible,  to  change  or  destroy  its  legal  effect. 

Dbmurrsr. — A  single  demurrer,  which  purports  to  be  filed  to  "each" 
of  several  paragraphs  of  a  complaint  or  other  pleading,  should  be 
taken  distributively,  as  a  separate  demurrer  to  each. 

Practice. — ^Pleadings  should  be  signed  by  the  pleader,  but  if  not  so 
signed,  and  no  objection  is  made  until  the  parties  enter  upon  the 
trial,  the  defect  will  be  deemed  to  have  been  waived. 

A  defence,  based  upon  fraud,  to  be  admissible  in  evidence,  must  be 
specially  pleaded. 

Set-Ovf — Limitation. — A  set-off  may  be  pleaded  to  the  amount  of 
the  cause  of  action  in  any  ease^  although  barred  by  the  statute  of 
limitation. 
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APPEAL  from  tbe  Grant  Common  Pleas. 

WoRDEN,  J.— Action  by  tbe  appellee  against  the  appellant. 
Issue,  trial,  finding  and  judgment  for  the  plaintiff  below. 

The  complaint  contained  two  paragraphs,  counting,  Jirstf 
upon  a  promissory  note,  executed  by  the  defendant,  to  the 
plaintiff,  for  the  sum  of  ISO  dollars,  dated  September  8d,  1850| 
and  payable  on  demand;  and  second^  upon  another  promise 
sory  note,  given  by  the  defendant  to  the  plaintiff,  for  296 
dollars,  dated  February  Ist,  1856,  and  payable  one  day  iafter 
date.  Each  paragraph  of  the  complaint  was  demurred  to, 
but  the  demurrer  was  overruled.  It  is  insisted  that  the  de- 
murrer to  the  first  paragraph  should  have  been  sustained, 
because  it  did  not  allege  any  demand.  On  the  trial,  the  court 
permitted  the  plaintitf  to  amend  the  first  paragraph,  by  alleg- 
ing a  demand  so  as  to  admit  proof  thereof* 

There  was  no  error  in  either  of  these  rulings.  Where  a 
note  is  payable  on  demand,  no  demand  need  be  made  before 
suit  is  brought.  The  bringing  of  suit  upon  such  a  note  is  a 
sufiicient  demand.  Story  on  Prom.  Notes,  5  ed.,  sees.  29  and 
204.    Bamum  v.  Allen^  1  Gray  496. 

The  defendant  answered  in  nine  paragraphs.  The  first 
Aud  fourth  allege  that  the  notes  were  given  without  any  con- 
sideration. The  second^  thirds  fifth  and  sixth  set  up  in  sub- 
stance that  the  defendant  was  the  son  of  the  plaintiff;  that 
the  plaintiff  advanced  to  €he  defendant  certain  moneys,  &e., 
which  were  intended  as  an  advancement  to  him  on  his  ex- 
pected share  of  his  father's  estate,  and  that  the  notes  were 
given  merely  as  evidence  of  such  advancements,  and  were 
not  intended  or  expected  to  be  paid.  Seventh,  set-off.  The 
eighth  and  ninth  paragraphs  are  of  a  nondescript  character, 
not  alleging  payment,  but  denying  that  the  notes  are  un- 
paid. 

The  plaintiff  filed  a  demurrer,  commencing  as  follows,  after 
entitling  the  cause :    ^^  Comes  now  the  plaintiff  and  demurs 
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severally  to  the  second^  thirds  fourth^  ffik,  sixth  and  seventh 
paragraphs  of  the  defendants  answer,  for  cause/'  &c. 

This  demurrer  was  rightly  overruled  as  to  the  fourth  and 
seventh  paragraphs,  and  sustained  as  to  the  second,  third,  fifth 
and  sixth.  Two  grounds  of  objection  are  stated  to  this  ruling 
upon  the  demurrer.  First,  that  the  paragraphs  to  which  the 
demurrer  was  sustained  were  good;  and  second,  that  if  they 
were  not  good,  the  demurrer  should  have  been  overruled,  in- 
asmuch as  the  fourth  and  seventh  were  good.  We  shall  not 
inquire  critically  whether  the  paragraphs  to  which  the  de- 
murrer was  sustained,  were  good  or  otherwise,  for  the  reason 
that  the  matters  set  up  in  them  as  a  defence,  if  valid  for  that 
purpose,  could  properly  have  been,  and  were,  in  point  of  fact 
given  in  evidence  under  the  first  and  fourth  paragraphs,  which 
set  up,  as  we  have  seen,  that  the  notes  were  given  without 
consideration;  hence,  no  injury  was  done  the  defendant  by 
the  ruling,  even  though  these  paragraphs  may  have  been 
good.  Cheek  v.  Glass,  8  Ind.  286.  If,  as  alleged  in  the  para- 
graphs to  which  the  demurrer  was  sustained,  the  notes  were 
given  merely  as  evidence  of  the  amount  which  the  plaintiff 
had  advanced  to  the  defendant,  the  advancements  being  in 
the  nature  of  an  absolute  gift,  not  intended  to  be  repaid,  and 
the  notes  not  intended  to  be  paid,  or  to  perform  any  other 
office  than  to  show  the  amount  thus  advanced,  this  may  have 
been  a  good  defence.  See  on  this  point,  Sherman  v.  Sherman, 
8  Ind.  337;  Norman  v.  Norman,  11  id.  288;  TiUotson  v.  JReed, 
22  N.  Y.  122.  But  if  such  defence  can  prevail,  it  must  evi- 
dently be  upon  the  ground  that  the  notes  were  given  without 
consideration,  the  benefit  of  which  defence  the  defendant 
had;  for  if  it  be  admitted  that  these  notes  were  based  upon 
a  valuable  consideration,  it  is  clear  that  no  parole  evidence  of 
a  cotemporaneous  agreement  or  understanding  could  be  in- 
troduced to  destroy  their  legal  effect. 

But  it  is  claimed  that  the  demurrer  was  a  joint  demurrer 
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to  the  whole  of  the  paragraphs  to  which  it  was  filed,  and 
hence  should  have  been  overraled,  if  any  one  of  them  was 
good.  The  demnrrer,  we  have  seen,  was  to  these  paragraphs 
severally.  The  case  can  not  be  distinguished  from  that  of 
Parker  v.  ThomaSy  at  the  last  term,  where  it  was  held  that  a 
demnrrer  to  "each"  paragraph  operated  distributively,  and 
had  the  same  effect  as  if  a  separate  demurrer  had  been  put  in 
to  each  paragraph.  So  here,  one  demurrer  is  put  in  severally^ 
and  should  have  the  same  effect.  The  case  differs  from  that 
of  Brovm  v.  GoodeUy  16  Ind.  444,  which  is  cited.  There  the 
demurrer  did  not  profess  to  be  filed  "severally  or  separately *• 
to  each  paragraph,  but  to  the  whole  answer. 

The  plaintiff  replied  in  denial  of  the  firsts  fourth  and  se^ 
venth  paragraphs.  The  eighth  and  ninth  evidently  needed  no 
replication.  Here  we  may  notice  another  point  relied  upon.- 
The  appellant  claims  that  there  was  no  replication  to  the^r^ 
paragraph.  The  record  is  a  little  obscure,  but,  as  we  under* 
stand  it,  a  replication  was  filed  in  denial  of  that  paragraph, 
in  connection  with  the  seventh.  In  corroboration  of  the  cor- 
rectness of  this  reading  of  the  record,  a  bill  of  exceptions, 
taken  by  the  appellant,  shows  that  the  pldntiff  replied  to 
this  paragraph  with  others,  and  that  the  cause  was  at  issue. 
The  plaintiff  also  replied  to  the  seventh  paragraph,  that  the 
set-off  did  not  accrue  within  six  years  next  before  the  com- 
mencement of  the  suit. 

But  the  replications  were  not  signed  by  the  plaintiff  or  his 
attorney,  hence  it  is  insisted  that  they  should  be  held  as  nul- 
lities. Ko  objection  was  made  in  this  respect,  until  after  the 
trial,  and  in  our  opinion  it  then  came  too  late.  The  statute, 
to  be  sure,  requires  every  pleading  to  be  signed  by  the  party 
or  his  attorney.  Had  a  motion  been  made  at  the  proper  time 
to  strike  the  replications  from  the  files  because  not  signed,  it 
should,  of  course,  have  prevailed,  unless  the  defect  was  cor«- 
Vol.  XX.— 5 
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i)Bcted.    But  the  defect  was  waived  by  the  defendant  going 
to  trial  without  making  the  objection* 

On  the  trial  the  defendant  offered  to  prove  that  the  execu- 
tion of  the  notes  was  procured  by  fraud.  The  evidence  was 
correctly  excluded,  because  there  was  no  issue  under  which 
it  was  admissible.  It  may  be  here  remarked  that  in  none  of 
the  paragraphs  of  the  answer  was  there  any  sufficient  charge 
of  fraud  made.  In  none  but  the  second  and  J{fth^  to  which 
the  demurrer  was  sustained,  was  fraud  alluded  to.  In  the 
second  is  the  following  statement:  ^'That  at  the  time  plain- 
tiff gave  defendant  said  sum,  plaintiff*  asked  him  to  ^ve  a 
receipt  or  something  to  show  the  amount  he  had  received, 
representing  that  all  he  wanted  was  that  there  might  be  evi- 
dence to  equalize  his  estate  among  his  children  after  his  death ; 
that  defendant,  for  the  purpose  of  giving  his  father  such  evi- 
dence, and  for  no  other  purpose  whatever,  and  being  so  in- 
duced by  said  fraudulent  representations  of  plaintiff,  gave 
him  said  instrument  of  writing,  in  the  first  count  described, 
and  therein  .called  a  note,  and  that  it  was  received  and  treated 
by  said  plaintiff  as  evidence  of  an  advancement  of  so  much 
to  the  defendant,  and  in  no  other  way  whatever."  The  same 
statement  is  made  in  the  Jifth  paragraph  in  reference  to  the 
second  note.  There  is  certainly  no  valid  .charge  of  fraud 
in  the  procurement  of  the  execution  of  the  notes.  If  any 
fraud  exists,  it  is  in  attempting  to  collect  the  notes  which 
liad  been  given  for  the  purpose  mentioned.  The  demurrer 
to  these  paragraphs  should  .not  have  been  overruled  on  the 
ground  of  any  supposed  valid  ^charge  of  fraud  contained  in 
them. 

On  the  trial  the  question  of  the  w^nt  of  consideration  for 
the  notes,  for  the  reason  above  indicated,  was  the  principal 
ground  of  contest.  The  plaintiff  and  defendant  were  both 
examined  as  witnesses.  The  evidence  was  conflicting.  It 
perhaps  preponderated  for  the  defendant,  but  we  can  not 
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therefore  reverse  the  judgment.  The  court  found  for  the 
plaintiff  the  amount  of  the  notes. 

The  defendant  offered  evidence  tending  to  prove  his  off-set, 
hence  it  is  insisted,  that  the  finding  was  far  too  much.  We 
are  not  advised  whether  the  court  rejected  the  off-set  for 
want  of  sufficient  evidence  to  sustain  it,  or  on  the  ground 
that  it  was  barred  by  the  statute  of  limitations.  A  set-off 
may  be  pleaded  to  the  amount  of  any  cause  of  action,  though 
barred  by  the  statute  of  limitations.  Fox  v.  Barker^  14  Ind. 
309.  We  shall  not  decide  here  whether  the  replication  of 
the  statute  of  limitation,  to  the  off-set  pleaded,  not  having 
been  demurred  to,  or  otherwise  disposed  of,  is  of  any  validity. 
The  evidence  in  respect  to  the  set-off  was  such  that,  in  our 
opinion,  a  finding  upon  it  either  way,  ought  not  to  be  dis* 
turbed  by  this  court. 

What  we  have  said  we  believe  disposes  of  all  there  is,  ma- 
terial, in  the  cause.  There  is  no  error  in  the  record,  for 
which  the  judgment  ought  to  be  reversed. 

Per  Curiam- — ^The  judgment  below  is  affirmed,  with  costs, 
and  one  per  cent,  damages. 

Howdl  D.  Thompson^  Jonathan  H,  JaneSy  and  W.  JB.  Piereey 
for  the  appellant.  • 

J.  Brovmleey  for  the  appellee. 


^•» 


MooBMAN  V.  Quick. 

Bight  of  Replevin. — ^Any  person,  who  is  in  the  possession  of  per- 
sonal property,  whether  he  own  it  or  not,  as  against  a  wrong-doer, 
is  entitled  to  retain  or  recover  such  possession. 

Property  Subject  to  Levy. — A  was  indebted  to  jB  in  a  certain  sam. 
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«  finall  part  of  wbich  B  liad  agreed  to  pay  to  C,  on  aoeoant  of 
money  he  owed  him.  B  then  gave  C  an  order  on  A  for  the  whole 
anm,  and  in  payment  thereof  A  gave  (7  a  check  on  a  bank.  {7pre- 
fented  the  check  at  the  bank  and  the  money  was  counted  out  to 
him  and  laid  upon  the  counter  of  the  bank.  D,  a  sheriff,  who  was 
standing  by,  and  had  in  his  hands  an  execution  against  B,  seized 
the  money  by  rirtue  of  said  execution,  as  the  property  of  J9,  before 
(7  had  time  to  take  it  up. 
Held,  that  there  was  not,  at  the  time  of  the  levy,  such  a  title  to  said 
money  in  B,  as  would,  previous  to  its  delivery  to  him,  enable  the 
sheriff  to  seize  it  as  his  property. 

APPEAL  from  the  Franklin  Common  Pleas. 

Hakna,  J. — Quick  sued  Moormaii  and  one  Ryman^  averring 
that  he  was  school  director,  and  as  such  had  employed  said 
Myman  to  teach ;  that  he  had  advanced  money,  Ac,  to  said 
Bymany  during  the  progress  of  his  school,  to  enable  him  to 
aupport  his  family,  under  an  agreement  that  he  vraa  to  draw 
the  money  that  was  due  said  JRyman^  for  said  aervioes,  at  the 
end  of  his  term ;  that  upon  the  written  order  of  said  teacher 
upon  the  township  trustee,  he,  said  Quickj  received  from  said 
trustee  a  check  upon  the  bank  for  the  sum  due  for  said  ser- 
vic€;3,  81  dollars  and  25  cents ;  a  small  part  of  which  was  due 
said  plaintiff,  but  the  precise  sum  was  not  then  known,  as 
there  had  not  been  a  settlement  between  said  plaintiff  and 
said  Byman ;  that  upon  the  presentation  of  said  check  the 
money  was  counted  out  to  plaintiff,  but  before  he  had  re- 
moved it  from  the  counter  it  was  wrongfully  seized  by  the 
defendant,  Moorman^  &c. 

There  was  a  demurrer  to  the  complaint  overruled.  It  is 
insisted  that  this  was  error,  because  it  is  not  shown  that  Quick 
was  the  real  party  in  interest,  the  real  owner  of  said  money. 
As  against  a  wrong-doer,  the  plaintiff  was  entitled  to  the 
money,  even  if  it  was  not  his.  The  ruling  was,  therefore, 
i^ght  on  the  demurrer. 
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Moorman  answered  that  he  was  sherifl^  Ac,  and  by  virtue 
of  execution  against  said  Rymariy  &c.,  levied  upon  said  money 
as  his  property,  &c. 

Ryman  answered,  setting  up  the  same  facts  averred  in  the 
complaint,  and  in  addition,  that  he  was  aware  that  an  execu- 
tion was  in  -the  hands  of  the  sheriff  nor  had  he  made  any 
demand  on  him  for  property ;  that  he  had  not  even  200  dol- 
lars worth,  including  the  sum  that  might  be  due  him  from 
Quick  on  a  settlement  of  this  matter;  that  he  would  have 
presented  a  schedule  and  claimed  it  as  exempt,  &c.,  and  filed 
said  schedule,  and  affidavit,  Ac,  with  said  answer;  that  he 
disclaimed  any  ownership  in  said  money,  but  averred  that 
Quick  would  be  indebted  to  him  in  whatever  sum  was  found 
in  his  favor  upon  settlement. 

There  was  no  reply  to  the  answer  of  Bymdn,  There  was  a 
denial  to  that  of  Moormaru 

Trial,  finding  and  judgment  for  Quick  against  Moorman  for 
the  full  amount  of  the  lAoney,  and  in  favor  of  Ryman  against 
Quick  for  the  balance,  after  deducting  his  indebtedness  to  said 
Quick — about  7  dollars. 

The  evidence  tends  to  show  that  such  was  the  state  of  the 
accounts  between  the  parties,  Quick  and  Ryman. 

It  is  urged  that  the  transaction  was  intended  as  a  fraud 
upon  the  creditors  of  Ryman. 

The  Court  did  not  so  find,  nor  do  we  think  the  evidence 
would  have  justified  a  finding  to  that  efiect. 

The  question  of  the  right  of  Quick  to  maintain  the  action 
upon  the  evidence,  is  again  earnestly  pressed,  on  the  ground 
.  that  he  is  not  shown  to  be  the  real  party  entitled  to  the  money 
due  for  the  services  of  said  Ryman*  We  are  not  able  to  per- 
ceive any  substantial  reason  in  this  argument.  The  order 
gave  the  plaintiff  the  right  to  draw  the  money;  and,  we 
think,  that  under  the  circumstances,  there  was  not  such  a 
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title  in  said  money,  in  Byman^  as  would,  previone  to  its  de- 
livery to  him,  enable  the  sheriff  to  seize  it  as  his  property. 

As  to  the  ruling  of  the  Court,  between  Quick  and  RymaUy 
the  appellant  had  not,  so  far  as  the  record  shows,  any  right  to 
inquire  or  complain. 

Per  Curiam. — The  judgment  is  affirmed,  with  five  per  cent. 
damages,  and  costs. 

George  Holland  and  (7.  C.  Binkley^  for  the  appellant. 

WU8on  Morrow  and  Wm.  G.  Quickj  for  the  appellee. 


^<» 


Jay  v.  Grbeb  ei  al. 

APPEAL  from  the  Grant  Circuit  Court. 

Ptr  Curiam. — Suit  on  a  note.  Answer,  that  by  mistake  the 
note  was  made  to  include  too  much;  that  is,  interest  on  the 
account  for  which  it  was  executed.  Reply :  denial.  Other 
answers  were  filed,  but  the  only  error  assigned  is  based  upon 
the  finding  on  the  above  issue.  The  evidence  shows  that  a 
small  amount  of  interest,  accrued  after  the  account  had  run 
six  months,  was  included  in  the  note.  The  account  was  for 
merchandize  ordered.  The  purchaser  was  apprised  that  the 
seller  dealt  on  six  months  time,  and  examined  the  account 
when  he  gave  the  note.    We  can  not  disturb  the  judgment. 

The  judgment  is  affirmed,,  with  five  per  cent  damages  and 
costs. 

J.  H.  JoTUSf  for  the  appellant. 

TT.  22.  Pierce^  A.  Steele  and  H.  D.  Thompson^  for  the  appel- 
lees. 
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HABBma  et  ux.  v.  The  Third  Prbsbttebiak  Chubch. 

Dowsa — ^Limitation. — ^In  1837,  A  was  a  married  womas,  and  Her 
Husband  owned  real  estate,  which,  in  1838,  he  sold  and  conveyed 
by  a  deed  in  which  she  did  not  join.  She  was,  at  the  time,  a  minor, 
and  attained  her  majority  on  the  23d  day  of  Aprils  1842,  and  on 
the  30th  day  of  January^  1862,  she  filed  her  petition  for  the  as-  - 
signment  of  dower  in  said  real  estate. 

Held^  that  her  right  thereto  was  not  barred,  and  that  the  same  is  gov- 
erned by  the  statute  of  1843,  on  the  assignment  of  dower,  (E.  S. 
1843,  p.  811,  §  112,  and  others,)  which  is  continued  in  force  by  § 
4,  p.  431,  1  B.  8.  1852. 

Plsading— Surplusage. — ^Where  a  complaint  contains  all  the  aver- 
ments  necessary  to  show  the  plaintiff's  right  to  the  relief  demand^ 
ed,  and  also  other  averments  which  are  unnecessary  and  immate-^ 
rial,  such  averments  will  be  deemed  mere  surplusage. 

APPEAL  from  the  Marion  Circuit  Court. 

WoRDSNy  J. — ^Petition  for  dower.  The  petition  alleges  that' 
Martha  A.  Harding^  v^hose  maiden  name  was  Martha  A.- 
Wood^  in  the  year  1837,  intermarried  with  Elliott  K.  Foster^ 
now  deceased ;  that  in  Jane,  1838,  the  said  Foster ^  heing  then 
and  there  the  owner  in  foe  simple  of  certain  real  estate  de- 
scribed in  the  petition,  conveyed  the  same  to  Xery  CoToegys' 
and  Peter  Winchell;  that  the  said  Martha  A.j  being  then  and 
there  the  wife  of  said  Elliott  K.  Foster j  did  not  join  in  the 
said  conveyance,  nor  did  she,  in  any  manner  whatever,  relin- 
quish her  right  of  dower  in  said  premises.  That  on  the  7th 
of  September^  1888,  the  said  EUiott  K.  Foster  died,  leaving  said 
Martha  A.  his  widow,  who  at  the  time  of  the  death  of  EUiott 
jr.,  and  until  the  28d  of  ^J9n7,.1842,  was  a  minor  under  21 
years  of  age;  that  said  Martha  A.  has  intermarried  with 
Thomas  W.  Harding j  who  is  joined  as  plaintiff  herein;  that 
the  defendant  is  now  the  owner  in  fee  simple  of  a  certain  por- 
tion of  the  above  described  premises,  which  portion  is  de- 
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scribed ;  that  before  the  commeucement  of  the  suit  dower  was 
demanded,  &c    Prayer  that  dower  be  assigned,  &c. 

To  this  petition  the  defendant  answered.  The  record  con- 
tains an  answer  in  four  paragraphs,  but  they  are  numbered  1, 
2,  8,  4  and  5.  The  first  is  a  general  denial.  The  others  set 
np  new  matter.  To  the  others  the  plaintifis  demurred,  but 
before  the  demurrer  appears  to  have  been  ruled  upon  by  the 
Court,  the  plaintiffs  replied  to  them;  hence  no  question 
arises  as  to  the  sufficiency  of  these  paragraphs.  The  second 
paragraph  of  the  answer  is  as  follows :  ^'The  defendant  fur- 
ther answering,  says :  that  the  supposed  cause  of  action  in 
the  complaint  mentioned  did  not  accrue  within  20  years  next 
before  the  bringing  of  this  suit.''  To  this  the  plaintiffs  re- 
plied :  ^^  that  at  the  time  of  the  death  of  MUatt  K.  Foster j  to- 
wit :  on  the  —  day  of  September^  1838,  she,  the  said  Martha 
A.y  was  a  minor  under  the  age  21  years,  and  that  she  did  not 
attain  the  age  of  21  years  until  the  28d  day  of  Aprils  1842, 
and  that  this  action  was  commenced  within  21  years  from  said 
28d  day  of  April,  1842." 

A  demurrer  was  sustained  to  this  reply,  and  liie  plaintiff 
excepted.  There  being  no  further  reply  to  the  second  para- 
graph of  the  answer,  final  judgment  was  rendered  for  the 
defendant. 

The  only  important  question  in  the  record  is,  whether  the 
reply  to  the  second  paragraph  of  the  answer  was  good.  This 
question  makes  it  necessary  to  determine  what  statute  of 
limitations  governs  the  case.  By  the  statutes  of  1852  dower 
is  abolished,  except  such  rights  as  had  already  vested.  Strong 
V.  CUmj  12  Ind.  87. 

There  is  no  provision  in  the  limitation  law  of  1852  which 
is  expressly  applicable  to  dower.  As  dower  was  thus  abol- 
ished, and  as  the  Legislature  had  continued  in  force  the  old 
law  providing  for  the  assignment  of  dower  where  it  had 
vested,  there  was  no  need  of  such  limitation  in  the  law  of 


■ 


MAT  TERM,  1868.  78 

Harding  et  nx.  v.  The  Third  Presbyterian  Church. 

1852.  The  law  of  1852,  however,  contains,  the  following 
provision,  after  providing,  amongst  otlier  things,  that  actions 
for  the  recovery  of  the  possession  of  real  estate  shall  be 
brought  within  20  years,  viz :  "  All  actions  not  limited  by 
any  other  statute,  shall  be  brought  within  15  years.  In  spe-* 
ctal  cases,  where  a  different  limitation  is  prescribed  by  stat- 
ute, the  provisions  of  this  chapter  shall  not  apply/'  2  R.  S. 
1852,  p.  76,  §  212«  Were  there  no  other  statute  governing 
the  subject,  pertiaps  the  one  above,  requiring  actions  for  the 
recovery  of  the  possession  of  real  estate  to  be  brought  within 
20  years,  or  the  one  limiting  other  actions  to  15  years,  might 
apply  to  actions  for  the  assignment  of  dower.  But  the  Leg* 
islature  have  otherwise  provided.  The  following  provision 
is  found  in  1  R.  S.  1852,  p.  481 ,  §  4 :  ''  The  law  providing  for 
the  assignment  of  dower  shall  continue  in  force,  so  far  as 
rights  of  dower  vested  under  existing  laws  are  concerned." 

The  law  providing  for  the  assignment  of  dower,  then  in 
force,  was  continued  in  force.  The  law  thus  continued  in 
force  is  found  in  the  Rev.  Stat,  of  1848,  commencing  on  p. 
ft)8.  A  part  of  the  law  thus  continued  in  force  is  the  follow- 
ing,  p.  811,  §  112 :  ^  A  widow  shall  not  demand  nor  recover 
her  dower  after  the  expiration  of  20  years  from  the  death  of 
her  husband,  but  if  at  the  time  of  such  death  she  be  under  the 
age  of  21  years,  or  insane,  the  time  during  which  such  disa- 
bility continued,  shall  not  form  any  part  of  said  20  years." 

This  provision,  in  our  opinion,  is  the  one,  and  the  only  one, 
applicable  to  the  case. 

Tested  by  this  provision,  is  the  replication  good?  We 
think  it  is  clearly.  It  shows  that  the  plaintiff,  Martha  A.j  did 
not  become  21  years  of  age  until  the  28d  of  Aprils  1842,  un- 
til which  time  the  statute  did  not  commence  running  agunst 
her.  The  reply  might  have  stopped  here,  and  it  would  have 
been  abundantly  good,  but  it  is  added  that  the  action  waa 
commenoed  within  twenty-me  years  from  the  28d  of  AprU^ 
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1842.  The  pleader  undoubtedly  designed  to  aver  that  the 
action  was  brought  within  twenty  years,  &c. 

The  whole  allegation  may  be  regarded  as  surplusage.  The 
substance  of  the  reply  is,  that  up  to  the  day  named  the  said 
Martha  was  an  infant.  The  complaint  in  the  case  was  filed 
on  the  80th  of  January^  1862,  and  the  defendant  having  been 
summoned,  appeared,  and  on  the  second  day  of  the  term, 
which  commenced  on  the  25th  of  Marchy  1862,  filed  the  an- 
swer in  question.  The  Court  could  take  notice,  without  any 
averment  to  that  eflfect,  that  20  years  had  not  elapsed  from 
the  23d  of  Aprily  1842,  up  to  the  time  these  proceedings  took 
place.  The  demurrer  to  the  replication  shoold  have  been 
overruled. 

But  it  is  insisted  by  the  appellee  that  there  was  a  third  par- 
agraph  of  an  answer  which  was  not  replied  to,  and  hence  the 
judgment  for  the  defendant  was  proper.  There  is  no  such 
paragragh  in  the  record.  If  there  was  a  paragraph  of  the 
answer,  to  which  no  replication  was  filed,  and  upon  which 
the  appellee  relies  to  sustain  the  judgment,  proper  steps 
should  have  been  taken  to  correct  the  transcript  by  having 
the  paragraph  sent  up. 

Per  Curiam. — The  judgment  below  is  reversed  with  costs^ 
and  the  cause  remanded. 

Colerick  ^  Jordan^  for  the  appellants. 

David  McDonald  and  J7.  jB.  Newcomby  and  Barbour  j*  How* 
landy  for  the  appellee. 


Nblson  v.  Brown. 

Sbiriff's  Sals. — ^Wbere  two  tracts  of  land,  each  containing  80  acres, 
are  mortgagad  by  the  description  usual  in  such  congressional  sub* 
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diYiflions,  and  the  mortgage  is  foreclosed,  and  tlie  same  description 
is  continued  in  the  decree,  and  the  order  of  sale  issued  thereon^ 
and  the  sheriff  proceeds  to  sell  hy  the  same  description,  lind  hay- 
ing offered  the  rents  and  profits  without  reoeiving  a  hid,  offers  first 
one  tract  of  80  acres,  in  fee-simple,  and,  receiving  no  bid  therefor^ 
then  offers  the  other  in  like  manner,  and  with  like  result,  and  then 
offers  both  together,  and  receiyes  a  bid  therefor  sufficient  to  pay 
the  debt,  interest  and  costs,  and  accepts  the  same ;  such  sale,  in  the 
absence  of  any  request  or  direction  fVom  any  person  haying  a  right 
to  control  the  manner  of  sale,  should  be  held  regular  and  yalid, 
notwithstanding  the  land  might  haye  been  offered  in  smaller  par- 
cels ;  and,  under  such  circumstances,  an  apparent  or  supposed  inad- 
equacy of  consideration  can  not  be  resorted  to  as  a  separate,  dis- 
tinct, and,  in  itself,  sufficient,  legal  cause  for  setting  aside  such 
sale. 
Paktixs. — ^And  in  such  case,  where  the  purchaser  is  the  attorney  of 
the  plaintiff  in  the  suit,  and  he  tendered  the  money  to  the  sheriff, 
and,  having  actually  paid  the  sheriff  the  amount  of  the  costs,  then 
receipted  for  the  principal  and  interest  of  the  debt  on  the  order  of 
sale,  and  then  demanded  a  deed,  but  the  debt  was  at  the  time  of 
such  sale  in  fact  the  property  of  another  person,  and  not  of  the 
plaintiff,  and  an  application  is  made  to  set  aside  the  sale,  upon 
grounds  which  would  involve  the  interests  of  the  owner  of  the 
judgment,  and  the  plaintiff  in  the  application  to  set  aside  the  judg- 
ment offers  to  pay  the  mortgage  debt,  and  prays  to  have  the  judg- 
ment satisfied,  the  owner  of  the  judgment  is  a  necessary  party  to 
the  action. 

APPEAL  from  the  Vigo  Circuit  Court. 

Hanna,  J. — ^Thia  was  a  proceeding  instituted  by  written 
motion,  to  set  aside  a  sale  made  upon  a  decree  of  foreclosure 
of  a  mortgage.  The  motion  was  sustained,  and  the  sale  ^et 
aside.  A  judgment  for  about  650  dollars,  and  a  decree  of 
foreclosure  of  a  mortgage  on  160  acres  of  land,  had  been  en- 
tered in  the  said  Circuit  Court,  an  order  of  sale  issued,  and, 
after  notice,  the  property  was  exposed  to  sale^-first  the  rents 
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and  profits,  then  the  land  in  80  acre  tracts,  then  altogethi 
and  Peircey  the  attorney  of  the  plaintiff,  Nelson^  bid  the 
amount  due,  including  costs,  to  whom  the  whole  was  struck 
off,  on  the  9th  day  of  NovembeVy  1861.  The  sheriff  tendered 
a  certificate  of  the  sale  to  Peircey  and  demanded  the  money 
or  a  receipt  Peirce  tendered  the  money  and  demanded  a 
deed,  but  refused  to  pay  the  money  on  reception  of  the  cer- 
tificate. Thereupon,  his  law^partner,  Macky  in  his  presence, 
executed  to  the  sheriff  a  receipt  in  their  names,  as  attorneys 
of  NelsoUy  for  the  amount  due  him ;  and  Peirce  paid  the  costs 
and  accepted  the  certificate,  which  he  returned  to  the  sheriff 
in  a  few  days.  The  lands  were  worth  from  5000  to  7000  dol- 
lars, at  the  ordinary  selling  rates  in  the  neighborhood.  Brovm, 
the  mortgagee,  in  about  one  month  afterwards,  deposited  in 
the  clerk's  office  727  dollars  and  68  cents,  which,  so  far  as  the 
evidence  shows,  he  desired  to  apply  in  payment  of  said 
decree. 

These  facts  appear  in  the  pleadings,  and  are  well  supported 
by  the  evidence.  Other  allegations  are  not  so  clearly  sus- 
tained, and  will  be  noticed  in  their  order. 

The  reasons  fbr  setting  aside  the  sale  urged  are : 

1.  The  land  should  have  been  offered  in  smaller  parcels 
than  eighty  acres  at  a  time. 

2.  Gross  inadequacy  of  price. 

8.  The  purchase-money  was  not  paid. 

4.  The  amount  of  the  decree  has  been  paid  by  Brown. 

There  is  no  direct  charge  of  fraud  in  reference  to  said  sale. 
As  to  the  first  proposition  above,  the  simple  question  there- 
fore is,  whether  it  was  the  duty  of  the  sheriff  to  offer  said 
lands  for  sale  in  smaller  tracts  than  he  did.  The  land  was  two 
80  acre  tracts,  lying  in  different  sections,  but  adjoining.  It 
was  offered  in  80  acre  tracts  corresponding  with  the  descrip- 
tion in  the  mortgage  and  the  decree,  both  of  which  adopted 
the  descriptions  known  in  congressional  sub-di^sions.  There 
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was  no  all^ation  or  proof  that  there  was  any  other  natural 
or  artificial  division — ^by  hills,  streams,  roads,  or  canals,  &c. 

The  averment  in  the  motion  is,  that,  by  the  failare  to  offer 
in  smaller  tracts  than  80  acres,  bidders  were  prohibited  from 
bidding  on  the  same.  The  evidence  is  somewhat  conflicting 
i^)on  the  question  of  the  susceptibility  of  the  land  of  divis- 
ion in  small  parcels,  but  the  preponderance  of  testimony 
shows  it  could  have  been  so  divided  without  injury,  &c*  On 
the  point,  whether  it  would  have  sold  if  it  had  been  so  di- 
vided, the  evidence  is  still  more  unsatisfactory.  There  was 
no  request  by  the  defendant  that  it  should  be  so  offered. 

Under  these  circumstances,  we  are  of  opinion  that  it  was 
not  the  absolute  duty  of  the  sheriff,  in  the  first  instances  to 
cause  the  land  to  be  divided,  in  order  that  he  might  offer  it 
in  smaller  parcels  than  the  tracts  designated  in  the  order  of 
sale.  That  order  directed  him  to  sell  the  land,  describing  it, 
or  so  much  thereof  as  might  be  necessary  to  satisfy  the  same* 

It  thus  appearing  that  it  was  not  the  absolute  duty  of  the 
sheriff  to  cause  smaller  divisions  to  be  made,  that  he  might 
offer  it  for  sale  in  accordance  therewith,  we  are  next  to  con- 
sider whether  it  was  discretionary  with  him  to  do  so  or  not, 
as  he  might  think  best ;  and  if  yea,  whether  it  was,  under 
the  circumstances,  a  prudent  exercise  of  a  sound  discretion 
to  fail  in  making  such  divisions  and  offers. 

Our  statute,  bearing  upon  the  subject,  is  as  follows : 

^'  If  the  estate  shall  consist  of  several  lots,  tracts,  and  par- 
cels, each  shall  be  offered  separately ;  and  no  more  of  any 
estate  shall  be  offered  for  sale  than  shall  be  necessary  to  sat- 
isfy the  execution,  unless  the  same  is  not  susceptible  of  divis'* 
ion."    2  R.  S.,  p.  141. 

It  will  be  recollected  that  the  land  was  offered  in  the  sub- 
divisions or  parcels  described  in  the  mortgage,  decree,  and 
order  of  sale  delivered  to  the  sheriff;  that  said  decree  and 
order  of  sale  directed  that  said  land,  (the  whole  of  it,)  or  so 
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much  thereof  as  might  be  necessary^  should  be  sold  to  satisfy 
said  debt.  Now,  can  the  question  of  inadequacy  of  consid- 
eration be  raised,  where  the  lands  thus  ordered  to  be  sold 
have  been  so  Bold  ?  The  Court  certainly  contemplated  that, 
perhaps,  a  sale  of  all  said  lands  might  be  necessary  to  satisfy 
said  debt,  or  it  would  not  have  so  decreed.  The  Court  did 
not,  by  said  decree,  divide  or  distinguish  said  lands  into  par- 
cels, other  than  as  described  by  the  parties  in  the  mortgage, 
and  subsequently  offered  by  the  sheriff,  namely,  in  80  acre 
parcels.  There  is  no  evidence  that  there  is  any  other  natural 
or  artificial  mode  of  divisions  or  enjoyments  of  said  lands ; 
BO  that  an  apparent  or  supposed  inadequacy  of  consideration 
can  not,  clearly,  under  these  circumstances,  be  resorted  to  as 
a  separate,  distinct,  and,  of  itself,  sufficient  legal  cause  for 
Betting  aside  said  sale.  Not  do  we  believe  it  is  a  sufficient 
ground  for  equitable  interference.  Is  it,  in  view  of,  and  cou- 
pled with,  the  failure  of  the  sheriff  to  offer  in  smaller  par- 
cels than  those  described  in  the  mortgage,  decree,  and  order 
of  sale  ?  This  brings  us  back  to  the  question  whether  the 
sheriff  acted  prudently  and  discreetly  in  the  mode  of  sale 
adopted. 

The  decree  and  the  statute  are  to  the  same  general  effect, 
namely,  that  so  much,  and  no  more,  of  said  estate  should  be 
offered  for  sale  as  might  be  necessary  to  satisfy  the  debt 
How  was  the  sheriff  to  know  the  exact  amount  that  might 
be  necessary  to  satisfy  the  claim  ?  The  execution  defendant 
made  no  demand,  request,  or  even  suggestion,  on  that  point, 
so  far  as  we  can  see.  The  sheriff  might  have  had  some  indi- 
vidual knowledge  of  the  general  and  relative  value  of  lands 
in  that  neighborhood,  but  there  was  nothing  brought  home 
to  him  officially  on  that  subject.  The  offer  of  the  whole  for 
the  term  of  seven  years,  brought  no  bid.  The  offer  of  the 
title  to  the  smallest  sub-division  named  in  the  order  of  sale, 
brought  a  like  result.    The  offer  of  the  whole  brought  a  bid 
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«qaal  in  amount  to  the  debt,  interest,  and  costs,  and  no  more. 
Practically,  as  developed  in  the  sheriff's  proceedings,  this 
was  the  smallest  quantity  that  would  satisfy  the  order  of  sale. 
If,  upon  the  offer  of  the  first  80  acres,  the  bidding  had  dis- 
closed a  Value  above  the  debt,  the  duty  of  the  sheriff  might 
have  been,  perhaps,  to  have  paused  in  the  offer,  and  made  an 
attempt,  by  the  sale  of  smaller  parcels,  to  make  the  debt; 
but  this  is  a  proposition  not  before  us,  and  one  upon  which 
we  do  not  desire  to  go  out  of  the  way  to  express  an  opinion. 
So  far  as  the  proceedings  of  the  sheriff  show,  a  smaller  quan* 
tity  than  the  whole  would  not  have  brought  the  requisite 
amount.  In  the  absence  of  any  charge  of  fraud  in  those 
proceedings,  we  do  not  see  how,  under  these  circumstances, 
it  could  be  concluded  that  he  did  not  discharge  his  official 
duty  in  that  respect  with  such  a  degi*ee  of  fairness  and  rea- 
fionable  discretion  as  would  give  the  purchaser  a  valid  title* 

The  next  point  made  is,  that  there  was  no  payment  of  the 
amount  bid.  It  is  urged  that  the  receipt  on  the  execution 
was  not  properly  executed;  and,  if  it  was,  that  it  was  not 
binding  upon  the  plaintiffs,  nor  in  satisfaction  of  the  decree. 
The  reasons  given  are,  that  an  attorney  has  no  power  to  give 
a  receipt  in  satisfaction  of  a  debt,  judgment,  or  execution  of 
his  client,  unless  specially  authorized  so  to  do,  without  the 
payment  attd  reception  of  the  money ;  and  if  he  had  such 
authority,  that  the  real  attorney,  the  attorney  of  record  in 
the  said  case,  did  not  execute  said  receipt.  It  is  answered 
that  the  facts  heroin  make  a  case  in  which  the  attorney  of 
record  had  such  power;  that  he  executed  it,  or  caused  it  to 
be  executed,  in  a  manner  that  is  obligatory  upon  his  client ; 
and  if  not,  that  the  real  party  in  interest  approved  and  sanc- 
tioned the  act  and  thereby  gave  it  validity. 

Nelson  recovered  the  judgment,  and  was  the  plaintiff  in  the 
execution,  but  the  real  owners  of  the  same,  at  the  time  of 
sale,  appear  to  have  been  Bahcock  ^  Co.^  merchants.    It  is 
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shown,  that  on  the  day  after  the  sale,  Pdrce  wrote  them,  ap* 
prising  them  of  said  sale,  and  that  he  had  purchased  said 
lands,  and  that  they  replied,  that  they  supposed  it  was  the 
best  that  could  have  been  done.  The  appellee  contends  that 
this  made  Peiree  the  trustee  for  said  Babcock  ^  Co.^  if  they 
see  proper  to  claim  said  lands,  or  the  paypient  of  their  money 
out  of  the  same  if  he  should  fail  to  pay  it  otherwise,  and  was 
a  full  sanction  of  his  act;  that  it  would  have  been  a  vain  pro- 
ceeding to  have  paid  the  money,  on  the  bid,  to  the  sheriff  and 
then,  in  ten  minutes,  have  receipted  therefor. 

It  was  shown  that  the  money  had  not  been  paid  to  NeUoUy 
the  apparent  plaintiff,  nor  to  Babcock  ^  Co.y  the  real  parties 
entitled  thereto ;  but  Mr.  Mack  testified  that  it  was  subject 
to  their  order  at  any  time. 

Under  these  circumstances,  a  tender  having  been  made  of 
the  money,  and  demand  of  a  deed,  the  execution  of  the  re- 
ceipt on  the  order  of  sale,  &c. ;  was  the  sale  in  that  respect 
valid?  It  will  be  remembered  that  the  purchaser  is  not  made 
a  party  to  this  proceeding,  so  that  no  question  can  arise  upon 
the  point,  whether  the  tender  made  was  continued  or  not. 
Therefore,  passing  over  the  question  relative  to  the  execution 
and  power  to  execute  the  receipt  without  the  payment  of  the 
money,  it  appears  to  us  the  tender  made  and  demand  of  a 
deed  were  all  that  were  required  of  the  bidder,  until  he  shall 
have  his  day  in  court.  K  the  bidder  had  been  a  person  other 
than  the  attorney  for  the  plaintiff,  we  are  not  aware  of  any 
thing  that  would,  under  the  circumstances  shown,  have  pre- 
vented said  attorney  from  accepting  from  said  bidder  the  sum 
due  his  client  and  thus  tendered.  But  as  the  same  person 
was,  in  this  instance,  acting  in  both  characters,  we  can  not 
say,  until  he  may  be  required  to  make  a  showing  upon  that 
point,  whether  he  accepted,  as  attorney,  the  tender  made  as 
a  purchaser.  The  evidence  that  the  money  was  sulpject  to 
the  order  of  the  plaintiff,  is  some  indication  to  that  effect. 
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The  last  point  made  is  that  the  judgment  defendant  has 
paid  the  debt.  As  this  payment  is  shown  to  have  been  made 
after  the  sale,  it  can  have  no  force,  if  that  sale  was  valid.  If 
the  circumstances  were  such  as  to  make  it  necessary  for  the 
defendant  to  have  tendered  the  amount  of  the  money  bid,  or 
paid  on  the  bid,  before  he  could  move  in  an  effort  to  get  rid 
of  said  sale,  then  such  payment  to  the  clerk  might  possibly 
be  construed  into  a  deposit  for  the  use  of  the  bidder.  The 
truth  is,  the  deposit  with  the  clerk  was  made,  we  suppose, 
under  the  impression  that  the  redemption  law,  heretofore 
passed  upon  by  this  court,  was  operative. 

There  was  a  demurrer  to  the  written  motion  overruled.  It 
is  urged  that  as  neither  the  purchaser  at  the  sheriff's  sale  nor 
the  owners  of  the  judgment  are  made  parties,  such  a  state  of 
facts  was  disclosed  as  made  it  impossible  to  render  a  judg- 
ment binding  upon  them.  We  suppose  this  may  be  true  to 
some  extent.  A  judgment  herein  would  not  conclude  per- 
sons not  parties,  &c;  but  at  the  same  time  such  judgment 
might  necessarily  greatly  affect  their  interests.  The  result 
of  this  proceeding  might  deprive  the  bidder  at  said  sale,  of 
the  benefit  of  his  bid,  or  at  least  place  him  in  a  position  to 
greatly  prejudice  him  in  any  effort  he  might  make  to  enforce 
his  rights,  growing  out  of  it.  He  should  have  been  made  a 
party,  that  the  whole  controversy  might  have  been  settled  in 
one  suit.  And  as  the  defendant  sought  to  have  satisfaction 
entered  on  the  judgment,  this  could  only  have  been  decreed 
after  the  real  parties  in  interest  owning  the  said  judgment^ 
had  been'  notified. 

Per  Curiam. — ^The  judgment  of  the  court  setting  aside  said 
sale  is  reversed,  with  directions  to  make  new  parties  as  indi- 
cated, and  that  the  further  proceedings  be  in  accordance  with 
the  views  herein  expressed. 

BaUxird  Smith  and  John  P.  Bairdy  for  the  appellant. 

Thjampsorij  Scott  ^  Grane^  for  the  appellee. 
Vol*  XX.- 
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Downey  r.  The  State. 

Cbihinal  Law  and  Peagtiob. — ^In  an  indictment  or  information  for 
aelling  liqnor  without  lieense,  contrary  to  law,  it  is  anfficient  to  al- 
lege generally  that  the  defendant  sold  "  intoxicating  liqnor)'*  with- 
oat  stating  what  particular  kind  of  liquor  he  aold. 

APPEAL  from  the  Steuben  Circuit  Court. 

Per  Curiam. — The  indictment  in  this  case,  alleges  that 
HVicholas  Downeyy  on,  &c.,  at,  &c.,  not  being  licensed^  Ac, 
'did  then  and  there  sell  to  Washington  Hunt  intoxicating 
liquors,  in  a  less  quantity  than  a  quart,  contrary,  &c. 

Defendant  moved  to  quash  the  indictment;  but  the  motion 
"was  overruled,  and  he  excepted. 

The  indictment  is  alleged  to  be  defective,  because  it  fails  to 
point  out  the  particular  kind  of  liquor  which  the  defendant 
*Bold.  There  is  nothing  in  this  objection.  In  Simpson  v.  The 
State^  17  Ind.  444,  it  was  held  that  an  indictment,  charging 
the  sale  of  'Mntoxicating  liquor"  generally,  was  sufficient, 
fiee  also,  Hauser  v.  The  State,  May  term,  1862. 

The  judgment  is  affirmed,  with  costs. 

A.  Ellison,  for  the  appellant. 

Oscar  B.  Hord,  Attorney  General  for  the  State. 


Pabent  v.  Walmsly's  Adm'r. 

"Will — Ikdians. — ^An  Indian,  consistently  with  the  provisions  of  § 
1,  p.  232,  1  B.  S.  1862,  may  be  a  bona  fide  resident  of  the  UniJUd 
StateSy  although  not  a  citizen,  and  may  therefore  transfer  property 
by  devise.     Scott  v.  Sand/ord,  19  How.  U.  S.  R.  861. 

Judicial  Knowlidos. — In  an  action  to  recover  damages  for  the 
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breach  of  a  eovenant  of  warranty  in  a  deed,  by.  reason  of  a  prior 
incumbrance,  by  a  mortgage  to  tbe  Sinking  Fund,  on  the  property 
conveyed,  where  the  defendant  pleaded,  that  ^'tlie  mortgage  to  the 
Sinking  Fund  was  executed,  and  the  land  therein  was  sold,  more 
than  twenty  years  prior  to  the  commencement  of  this  suit,  and 
more  than  twenty  years  have  elapsed  since  the  mortgage  became 
forfeited  for  the  nonpayment  of  the  debt,  to  secure  which  the  land 
was  mortgaged,'^  Ac,  but  did  not  show  when  the  mortgage  was 
made,  or  the  forfeiture  occurred,  the  court  will  judicially  notice, 
that  an  act,  approved  January  19,  1846,  extended  the  time  for  the 
payment  of  such  mortgages  for  five  years,  from  Jcutuary  1,  1847, 
and  that  the  statute  of  limitations  in  this  case,  therefore,  could  not 
have  begun  to  run  until  January  1, 1853,  and  that  the  plea  is  there* 
fore  unavailable  to  bar  the  action. 

APPEAL  from  iheWarren  Common  Pleas. 

Dayison,  J. — This  was  a  claim  filed  by  the  appellant,  who 
was  the  plaintiff,  against  the  appellee,  as  administrator  of  the 
estate  of  John  P.  Walmseyj  deceased. 

The  following  are  the  facts  alleged  in  the  complaint: 
Walmsly,  while  in  life,  and  on  the  14th  of  Augusty  1856,  for 
the  consideration  of  2750  dollars,  then  in  hand  paid,  executed 
to  one  Mary  Griffiths^  a  deed,  in  fee  simple,  with  covenants 
of  general  warranty,  for  the  west  half  of  the  north-east  quar- 
ter of  section  35,  in  township  22  north  of  range  8  east,  con- 
taining 80  acres,  also,  for  the  north-west  quarter  of  the 
north-west  quarter  of  the  same  section,  township  and  range, 
containing  40  acres. 

The  tract  of  80  acres,  above  described,  is  alleged  to  have 
been  worth,  at  the  date  of  the  deed,  1850  dollars,  which  sum 
with  interest  thereon,  the  plaintiff,  for  reasons  hereinafter 
stated,  claims  as  damages  against  said  estate.  After  the 
making  and  delivery  of  the  deed,  viz :  on  the  10th  of  De- 
eemberj  1856,  the  plaintiff,  by  lawful  marriage,  became  the 
husbiand  of  Mary  Griffiths^  and  she,  being  thus  his  lawful 
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wife,  afterwards,  on  the  18th  of  Jtdyj  I8&89  made  her  last 
will,  whereby  she  devised  said  half*qaarter  section,  together 
with  all  the  other  lands  which  she  then  owned,  to  the  plaintiff, 
and  afterwards,  on  the  14th  of  July,  then  next  following,  she 
the  said  JEfary,  departed  this  life.  The  will  thus  made  was 
duly  admitted  to  probate  and  duly  recorded. 

It  is  averred  that  when  the  deed  from  Walmsly  to  Mary 
Griffiths,  was  executed,  there  was  a  lien  on  said  80  acre  tract, 
for  250  dollars,  by  mortgage  to  the  State,  for  the  use  of  the 
Sinking  Fund,  made  by  one  Robert  Pearson j  from  whom 
Walmsly  had  purchased  the  land,  and  that  said  administrator, 
although  duly  notified  of  the  existence  of  said  lieu,  has  not 
paid  the  same  or  any  part  thereof;  nor  have  the  heirs  of 
Walmsly  done  any  thing  in  the  way  of  discharging  that  in- 
cumbrance. And  further,  it  is  averred,  that  the  agent  of  the 
Sinking  Fund  advertised,  that  said  half-quarter  would  be  sold 
on  the  8th  of  December,  1860,  for  the  payment  of  the  sum 
secured  by  the  mortgage  and  interest  thereon,  &c.;  that  the 
plaintifi*,  prior  to  said  advertisement,  not  knowing  of  the  in- 
cumbrance, had  sold,  and,  by  warranty  deed,  conveyed  the 
same  to  one  Jacob  Harris,  and  in  order  to  save  him  harmless, 
and  not  being  able  to  procure  money  for  that  purpose,  he,  the 
plaintiff,  surrendered  and  released  to  him,  real  estate  worth 
1000  dollars,  and  thus  released  himself  from  his  liability  on 
the  covenants  of  his  deed  to  Harris;  a;nd  further,  Harris  af- 
terward, on  said  8th  of  December,  was  compelled  to,  and  did 
purchase  the  land  in  question,  at  the  sale  so  advertised  as 
aforesaid.  Wherefore  the  plaintiff  claims  of  the  estate  of 
Walmsly,  the  damages  which  he  has  sustained  by  reason  of 
the  premises,  Ac. 

The  defendant's  answer  consists  of  two  paragraphs:  1. 
That  Mary  Oriffiths,  afterwards  Mary  Parent,  was  not,  when 
she  executed  said  will,  or  at  the  time  of  her  death,  a  citizen 
^f  the  United  States;  but  was  an  Indian  woman;  that  her 
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ancestorB  were  IndiaoB  of  the  tribe  of  the  PottawatomieSj  and 
her  father  wae  a  chief  of  that  tribe.  Wherefore  the  defend*- 
ant  avers  that  said  Maryy  being  thus  an  Indian,  and  not  a 
citizen,  had  no  legal  capacity  to  make  the  will,  or  devise  the 
property.  2.  That  the  mortgage  to  the  Sinking  Fond  was 
executed,  and  the  land  therein  was  sold,  more  than  twenty 
years  prior  to  the  commencement  of  this  snit,  and  farther, 
more  than  twenty  years  have  elapsed  since  the  mortgage  be*, 
came  forfeited  for  the  non-payment  of  the  debt,  to  secnre 
which  the  land  was  mortgaged,  &c.  The  plaintiff  demurred 
severally,  to  th^se  paragraphs.  To  the  first  the  demurrer 
was  overruled,  but  to  the  second  it  was  sustained. 

In  argument  the  appellant  presents  but  one  question,  name- 
ly :  Does  the  first  paragraph  constitute  a  valid  defence  to 
the  action?  We  have  a  statute  which  says:  ^^That  no  per* 
son  except  a  citizen  of  the  United  States^  or  an  alien  who 
shall  be  at  the  time  a  bona  fide  resident  of  the  United  States^ 
shall  take,  hold,  convey  or  pass  by  descent,  lands,  except  in 
such  cases  of  descent  or  devise  as  are  provided  by  law."  1 
B.  S.  p.  282,  sec.  1.  This  provision  is  referred  to  by  the  ap- 
pellee, as  decisive  of  the  validity  of  the  defence  in  question. 
Is  it  effective  for  that  purpose?  The  demurrer  concedes  that 
the  devisor  was  not  a  citizen  of  the  United  States ;  but  the 
mere  fact  that  she  was  not  a  citizen,  did  not  render  her  legally 
incapable  of  making  a  devise.  For  aught  that  appears  in 
the  pleading,  she  may  have  been  in  the  purview  of  the  stat- 
ute, a  boTia  fide  resident  of  the  United  States,  and  that  being 
the  case,  the  devise  invested  the  plaintiff  with  a  valid  title. 
It  is  however,  insisted  that  '^  Indians  are  neither  aliens  nor 
citizens;  that  the  United  States  hold  to  them  a  relationship 
similar  to  that  of  guardian  and  ward,  and  they  can  not,  there- 
fore, exercise  any  of  the  privileges  of  citizens.''  This  posi- 
tion is  untenable.  In  Scott  v.  Sandford^  19  Howard  U.  S.  R, 
Mt,  the  court  says :    "  It  is  true  that  the  course  of  events 
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has  brought  the  Indian  tribes  within  the  limits  of  the  Untied 
StateSj  under  subjection  to  the  white  race,  and  it  has  been 
found  necessary,  for  their  sake,  as  well  as  our  own,  to  regard 
them  as  in  a  state  of  pupilage,  and  to  legislate  to  a  certain 
extent  over  them  and  the  territory  they  occupy.  But  they 
may,  without  doubt,  like  the  subjects  of  any  other  foreign 
government,  be  naturalized  by  the  authority  of  Congress,  and 
become  citizens  of  a  State,  and  of  the  United  States;  and  if 
an  individual  should  leave  his  nation  or  tribe,  and  take  up 
his  abode  among  the  white  population,  he  would  be  entitled 
to  all  the  rights  and  privileges  which  would  belong  to  an 
emigrant  from  any  other  foreign  people." 

The  exposition  thus  made,  seems  to  be  correct.  An  Indiau 
may  be  admitted  to  citizenship,  and  though  not  a  citizen, 
may  be  a  resident  alien  within  the  intent  of  the  statute.  The 
pleading  then  is  defective,  because  it  fails  to  aver  that  the  de- 
visor was  not,  when  she  executed  the  will,  a  bona  fide  resident 
of  the  United  States. 

But  the  appellee  has  assigned  a  cross  error  to  the  effect, 
that  the  court  erred  in  sustaining  the  demurrer  to  the  second 
paragraph.  That  pleading,  as  wc  have  seen,  sets  up  the  stat- 
ute of  limitations  to  the  plaintiff's  claim,  on  the  ground  that 
the  mortgage  upon  which  it  is  based  was  executed  and  had 
become  forfeited  at  least  twenty  years  prior  to  the  commence- 
ment of  the  action.  Suit  in  this  case  was  instituted  February 
24, 1861.  But  when  the  mortgage  was  executed,  or  its  for- 
feiture occurred,  is  not  shown  by  the  record.  We  will,  how- 
ever, judicially  notice  that  by  an  act  approved  January  19th, 

1846,  time  for  the  payment  of  mortgages  to  the  Sinking  Fund, 
was  extended  for  five  years,  from  and  after  the  1st  of  January^ 

1847.  Acts  of  1846,  p.  24.  The  statute  could  not  operate 
until  the  1st  of  Januaryy  1858,  because,  until  that  date,  the 
mortgagee  had  no  right  to  sue  on  the  mortgage,  and  the  re- 
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snlt  is,  the  defenoe  pleaded  could  not  be  an  available  bar  to 
the  action. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause^ 
remanded. 

B.  F.  Gregory  and  J.  Harper ^  for  the  appellant. 

Joseph  S.  Brovm  and  Jam^s  Park^  for  the  appellee.. 


m%m 


BUBTOK  V.  KeEDS. 

Action  on  Covenants — ^Evidencs. — ^In  an  action  for  the  reooyery 
'  of  damages  for  the  breach  of  a  covenant  of  warranty,  and  for  quiet 
enjoyment,  it  is  generally  necessary  to  show  an  actual  eviction  f^om 
the  premises  described  in  the  deed ;  but,  where  it  is  shown  that  a 
judgment  for  an  eviction  has  been  duly  rendered,  and  that  the 
premises  are  unoccupied  by  the  covenantee  or  his  tenants,  and  are 
vacant,  and  that  tbe  holder  of  the  paramount  title  had  conveyed  a. 
part  of  the  property  to  another  person,  and  that  the  eovenai|tor: 
purchased  the  property  and  accepted  deeds  of  the  holder  of  such, 
paramount  title  and  his  grantee,  no  actual  eviction  by  legal  process, 
need  be  shown,  for  such  facts,  in  point  of  law,  would  constitute  an 
eviction. 

Measure  of  Damages. — The  measure  of  damages,  in  actions  fbr  the 
breach  of  the  covenant  of  warranty  and  qniet  enjoyment,  upon 
eviction  by  title  paramount,  is  the  purchase-money  with  interest. 

Bbcoupment. — And  in  such  actions,  the  covenantor  is  entitled  to  no 
reooapment  of  the  rents  and  profits  received  by  the  covenantee  for 
the  use  and  occupation  of  the  premises,  unless  sueh  covenantor 
shows  that  he  has  actually  paid  such  rents  and  profits  to  the  holder 
of  the  paramount  title. 

EvFEOT  OF  Appeal. — The  only  effect  of  an  appeal  to  a  court  of 
error,  when  ftrfeded^  is  to  stay  execution  ]  but  the  fact  that  the 
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.  jadgUMnt  lui  been  appealed  to  nieh  eourt|  is  no  bar  to  an  aotion 
upon  it. 
Sbtoppbl. — ^Where,  in  such  cases,  the  action  is  upon  the  coyenant 
for  seiiin,  and  the  covenantee  is  in  possession,  and  the  covenantor, 
having  no  title,  makes  a  deed  with  full  covenants  of  warranty,  and 
subsequently  acquires  titje,  he  is  estopped  by  his  covenants,  as 
against  the  covenantee,  to  deny  that  he  had  a  good  title  at  the  time 
of  the  grant,  and  such  subsequently  acquired  title  will  enure  to  the 
covenantee;  but  where  the  convenantor  acquires  the  paramount 
title  after  the  eviction  of  the  covenantee,  such  title  does  not  enure 
to  the  covenantee  by  way  of  estoppel,  without  his  consent,  so  as  to 
defeat  his  right  to  maintain  his  action  upon  the  covenants  of  war- 
ranty, and  for  quiet  enjoyment,  and  to  recover  the  consideration 
paid  by  him  with  interest 

APPEAL  from  the  Vigo  Circuit  Court. 

DavisoNi  J. — BeedSy  who  was  the  plaintiff,  brought  an  ac- 
tion against  BurioUj  alleging,  in  hia  complaint,  that  the  de- 
fendant, on  February  5th,  1851,  by  deed  in  fee,  conveyed  to 
the  plaintiff,  for  the  consideration  of  600  dollars,  a  lot  of 
ground,  describing  it,  in  the  city  of  Terre  Haute ;  and  that  in 
and  by  that  deed,  the  defendant  covenanted  that  the  title,  so 
conveyed,  was  unincumbered ;  that  he  was  lawfully  seized  of  ' 
the  premises,  and  would  warrant  and  defend  the  same  against 
all  claims  whatsoever. 

It  is  averred  that,  in  virtue  of  the  conveyance,  the  plaintiff 
entered  upon  the  premises  and  became  possessed  thereof,  but 
that  the  defendant  hath  not  warranted  and  defended  the  same, 
in  this,  that,  on  the  5th  of  August^  1854,  Simon  and  Elizabeth 
Andrews  instituted  an  action,  in  the  Vigo  Circuit  Court,  against 
"this  plaintiff,  one  Jacob  Early,  and  John  Burton^  the  present 
defendant,  for  the  recovery  of  the  described  premises,  and 
afterwards,  on  April  the  23d,  1860,  recovered  a  judgment  in 
said  action,  that  Simon  and  Elizabeth  Andrews^  the  plaintifb 
therein,  recover  the  premises,  and  have  execution  therefor, 
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Ac  Andy  farther,  by  virtue  of  an  execution  issued  on  the 
judgment^  fhe  plaintiffs,  Simon  and  Elizabeth  Andrews,  en- 
tered upon  the  premises  and  ousted  the  plaintifi,  then  a  de- 
fendant, therefrom,  and  still  hold  possession  thereof,  to  his 
damage,  Ac 

The  defendant  answered — ^Ist,  by  a  denial ;  2d,  that  prior 
to  the  eviction  charged,  &c.,  the  defendant  purchased  and  ob- 
tained a  conveyance  in  fee  of  all  the  interest  of  Simon  and 
Elizabeth  Andrews  in  and  to  the  premises,  Ac ;  3d,  that  since 
the  recovery  in  said  action,  and  before  any  eviction  of  the 
plaintiff  from  the  premises,  the  defendant,  Burton^  regularly 
appealed  the  aforesaid  judgment  of  recovery  to  the  Supreme 
Court,  which  appeal  is  now  pending  in  and  undetermined  by 
that  court ;  4th,  that  the  plaintiff  has  been,  under  the  deed 
received  by  him  from  the  defendant,  continuously  in  possess- 
ion of  the  premises,  and  in  the  receipt  of  the  rents  and  prof- 
its thereof,  for  the  space  of  nine  years,  which  rents,  &c.,  are 
of  the  value  of  600  dollars,  an  amount  at  least  equal  to  the 
aforesaid  purchase-money,  and  that  no  eviction,  pursuant  to 
the  judgment  in  the  Vigo  Circuit  Court,  has  occurred. 

The  plaintiff  replied — 1st,  by  a  general  traverse ;  2d,  that 
the  premises,  at  the  time  of  the  rendition  of  the  judgment  in 
favor  of  Simon  and  Elizabeth  Andrews,  were  an  open,  un- 
fenced,  and  unoccupied  piece  of  ground;  that  the  alleged 
porchase,  by  the  defendant,  of  the  outstanding  title,  was  not 
made  until  long  after  the  plaintiff's  cause  of  action  had  ac- 
orued ;  and  said  cause  of  action  had  accrued,  and  the  present 
suit  had  been  instituted,  long  before  the  alleged  appeal  to  the 
Supreme  Court. 

Upon  these  issues  there  was  a  verdict  in  favor  of  the  plain- 
tiff for  964  dollars.  Motion  for  a  new  trial  denied,  and  judg- 
ment, Ac. 

The  evidence  proves  these  facts :  Burtonj  on  February  1st, 
1851,  for  the  consideration  of  600  dollars,  conveyed  the  prem- 
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ises  described  in  the  complaint  to  Beeds^  who,  parsuant  to  the 
conveyance,  took  podsession  and  rented  the  premises  to  one 
WUliam  NelsoUy  for  four  years,  at  48  dollars  per  year.  After 
this,  he  rented  them  to  one  Joseph  Bileyj  until  the  year  1857, 
at  5  dollars  per  month.  Subsequent  to  that  year,  the  im* 
provements  on  the  premises  fell  into  entire  decay,  and  they 
have  been,  ever  since,  unimproved,  unfenced,  unoccupied  and . 
vacant.  Afterwards,  Simon  and  Elizabeth  Andrewe  brought 
a  suit  against  Reeds  for  the  premises,  claiming  under  a  para- 
mount  title.  Beeds  gave  notice  to  Burton^  who  appeared, 
was  made  a  defendant,  and  was  defaulted  j  and  on  April  the 
28d,  1860,  a  judgment  for  the  recovery  of  the  premises  was 
rendered  in  favor  of  the  then  plaintiffi. 

Andrewsy  on  the  3d  of  Julyy  1860,  conveyed  the  undivided 
half  of  the  property,  which  he  so  recovered,  to  Samud  Gho^ 
kins  a,nd  Edward  Bassett ;  and  the  present  action  was  com- 
menced on  the  24th  of  August^  then  next  ensuing.  And  on 
the  19th  of  September^  in  the  same  year,  Simon  and  Elizabeth 
AndrewSy  and  Samuel  Gookins  and  Edward  Bassetty  by  deeds 
in  fee,  conveyed  all  their  several  titles  and  interests  in  th^ 
premises  to  Burton.  No  execution  or  writ  of  possession  was 
ever  issued  on  the  judgment  of  recovery,  though  the  judg- 
ment itself  expressly  directed  such  execution  to  be  issued. 

On  September  the  16th,  1860,  Burton  gave  notice  of  appeal 
from  said  judgment  of  recovery  to  the  Supreme  Court,  and 
on  the  7th  of  Marchy  1861,  he  filed  in  that  court  a  transcript 
of  the  record  of  the  proceedings  in  the  cause  in  which  said 
judgment  was  rendered. 

The  main  inquiry  in  the  case  relates  to  the  sufficiency  of 
the  proofs.  Do  they  sustain  the  finding  of  the  jury  ?  In 
eases  of  this  sort,  the  general  rule  is,  that  the  plaintifif  is  not 
entitled  to  recover,  unless  there  is  proof  that  he  has  been 
evicted  from  the  premises,  described  in  the  deed,  upon  which 
he  founds  his  action.    But  to  constitute  such  eviction,  au 
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actual  dispoBBeseioD,  by  process  of  law,  is  not,  in  all  cases,  es* 
sential.    Bawle  on  Coy.  257. 

Where,  as  in  the  case  before  us,  there  is  a  judgment  for 
an  eviction,  and  the  premises  are  unoccupied  by  the  plaintiff 
or  his  tenant,  and  are  vacant,  the  issuing  of  a  writ  of  posses- 
sion on  the  judgment,  or,  if  issued,  any  proceedings  under  it, 
would  seem  to  be  mere  ceremony,  and  could  have  no  effective 
purpose.  The  plaintiff,  being  thus  out  of  possession,  the 
jury,  it  seems  to  us,  were  authorized  to  presume  that  he  had 
surrendered  it  to  the  rightful  owner.  Greenvauea  v.  DaviSy  4 
Hill,  643 ;  Strong-  v.  Shumwayy  D.  Ghipman's  Ver.  Rep.  110 ; 
2  Qreenl.  Ev.,  §  244 ;  Fowler  v.  Polinffy  6  Barb.  165 ;  Williams 
V.  Wetherbdl,  1  Aikin,  240. 

As  we  have  seen,  Andrewsy  after  he  recovered  the  premises, 
and  prior  to  the  commencement  of  this  action,  conveyed  an 
undivided  half  of  them  to  Gookins  and  Bassett.  When  that 
conveyance  was  made,  he  niust  be  regarded  as  having  at  . 
least  a  constructive  possession  of  the  premises ;  otherwise  the 
conveyance  was  champertous  and  void.  8  Ind.  577 ;  7  Ind. 
860 ;  Bawle  on  Cov.  268.  The  sale  and  conveyance  to  Goo- 
kins and  Bctssetty  connected  with  the  focts  that  the  defendant 
accepted  their  deed  as  conveying  a  valid  title,  and  that  the 
premises  were  unoccupied,  in  point  of  law,  constituted  an 
eviction. 

As  a  general  rule,  the  measure  of  damages,  in  cases  like 
the  present,  is  the  purchase  money  and  interest.  This  was 
the  precise  amount  found  by  the  jury;  but  the  appellant  in- 
sists that  the  verdict  is  excessive,  that  he  was  entitled  to  a 
recoupment  of  the  several  amounts  of  rent  received  by  the 
plaintiff  for  the  use  and  occupation  of  the  premises.  We 
think  differently.  Andrews^  having  recovered,  in  virtue  of 
his  paramount  title,  could  have  also  recovered  the  rents  and 
profits;  but  no  such  recovery  of  them  appears  to  have  been 
had.    And  we  are  not  aware  of  any  principle  or  authority 
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upon  which  the  defendant,  it  not  appearing  that  he  had  paid 
the  rents  to  the  rightful  owner  of  the  premises,  shonld  be  al* 
lowed  to  recoup  them  in  this  action. 

The  defendant,  as  has  been  seen,  sets  up,  in  defence,  that 
since  judgment  of  recoverj  and  before  any  eviction,  he  ap- 
pealed from  the  judgment  to  the  Supreme  Court,  &c.  It  is 
insisted  that  that  defence,  in  view  of  the  proofs  adduced  on 
the  trial,  defeats  the  plaintiff's  suit.  This  position  is  untena- 
ble. ^'  The  only  effect  of  an  appeal  to  a  court  of  error,  when 
perfected,  is  to  stay  execution  upon  the  judgment  from  which 
it  is  taken,  and  that  a  judgment  has  been  removed  by  appeal 
to  such  a  Court  is  no  bar  to  an  action  upon  it."  NiU  v.  Com," 
paretj  16  Ind.  107.  Tn  this  case,  however,  the  appeal  does  not 
appear  to  have  been  perfected;  it  was  not  taken  or  prayed 
for  in  term  time.  Kotice  of  appeal  was  given  on  the  15th  of 
September^  1860,  some  twenty  days  after  the  plaintiff  insti- 
tuted his  suit.  A  transcript  of  the  proceedings  and  judgment 
was  not  filed  in  the  Supreme  Court  until  the  7th  of  Marek^ 
1861.  No  supersedeas  appears  to  have  been  granted,  nor  ap- 
peal-bond executed  and  filed.  And,  that  being  the  case,  the 
appeal  was  not  effective,  even  to  stay  execution  upon  the 
judgment.  But  suppose  the  appeal  was  perfected,  as  pre- 
scribed by  the  statute,  still  the  judgment,  ^* until  reversed  or 
annulled,  was  binding  upon  the  parties,  as  to  every  question 
directly  decided  in  the  case  in  which  it  was  rendered."  Nill 
V.  Comparet,  supra.  The  judgment  being  thus  effective,  and 
there  being,  as  we  have  seen,  what  in  point  of  law  amounts 
to  an  eviction,  the  right  of  the  plaintiff  to  sue  on  the  cove- 
nants of  his  deed  became  vested,  and  the  result  is  the  pen- 
dency of  the  appeal^  constituted  no  valid  defence  to  the  ac- 
tion. 

The  appellant  assumes  another  ground.  He  says  that  hav- 
ing bought  in  and  invested  himself  with  the  paramount  title, 
the  plaintiff  is  not  entitled  to  more  than  nominal  damages. 
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The  general  doctrine  is,  <Hhat  A^  having  no  title,  makes  a 
deed  to  J3,  wltli  fall  covenants  of  warranty,  and  A  eabse- 
quently  acquires  title  by  descent  or  purchase,  he  is  estopped 
by  his  covenant,  as  against  his  grantee,  to  deny  that  he  had  a 
good  title  at  the  time  of  the  grant,  and  such  new  title  is  said 
to  enure  to  the  grantee/'  It  is  conceded  that  this  rule  applies 
where  the  action  is  upon  the  covenant  for  seizin,  and  where 
the  covenantee  is  in  possession ;  but  contended,  that  where 
the  grantor,  purchases  the  paramount  title  after  the  eviction 
of  his  grantee,  such  title  does  not  enure  to  his  grantee  by  way 
of  estoppel,  without  his  consent,  so  as  to  defeat  his  right  to 
maintain  an  action  upon  the  covenants  of  warranty,  and  the 
quiet  enjoyment,  and  to  recover  the  consideration  paid  by 
him,  and  interest.  This  view  of  the  rule,  and  the  exce{)tion 
to  it,  seems  to  accord  with  the  weight  of  authority.  Thus  in 
Blanchard  v.  JSlliSj  1  Gray  195,  it  is  expressly  decided,  "that 
where  a  deed  of  laud  has  been  made  with  covenants  of  war* 
ranty,  and  the  grantee  has  been  evicted  from  the  premises  by 
a  title  paramount,  the  grantor  can  not,  aft;er  such  eviction, 
purchase  in  that  title,  and  compel  the  grantee  to  take  the 
same,  against  his  will,  either  in  satisfaction  of  the  covenant 
or  in  mitigation  of  damages  for  the  breach  of  it."  This  de- 
cision is  sustained  by  various  a^udicated  cases,  and  enunciates 
a  principle  which  seems  to  be  clearly  right.  Tucker  v.  Clark^ 
2  Sandf.  Ch.  Rep.  96;  Bingham  v.  Wtdeiivayj  1  Comstock  618. 
These  authorities,  with  others,  are  referred  to  by  Professor 
Washburn,  in  his  recent  treastise,  and  from  them  he  deduces 
the  rule,  "that  if  a  covenantee  has  been  evicted  by  the  right- 
ful owner,  he  can  not  be  compelled  to  accept  a  newly  acquir- 
ed  title  of  the  grantor,  but  may  sue  for  the  purchase  money 
if  he  chooses  to  do  so."  2  Washburn  on  Real  Property, 
p.  678.  If  then  we  are  correct  in  our  conclusion,  that  the 
plaintiff  in  this  case  was  evicted  from  the  premises,  such 
eviction  evidently  occurred  prior  to  the  institution  of  this 
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fiuit,  and,  in  aequenoe,  the  title  acquired  by  the  defendant 
after  it4s  commencement  can  not)  in  the  absence  of  the  plain- 
tiff's assent,  be  allowed  to  enure  to  him,  either  in  bar  of  the 
action  or  in  mitigation  of  damages.  It  follows,  the  plaintiff 
having  gained  no  title  by  way  of  estoppel,  the  actual  amount 
of  consideration  which  he  paid,  with  interest^  is  the  correct 
measure  of  damages. 

Fer  Curiam. — The  judgment  is  affirmed,  with  five  percent, 
damages  and  costs. 

JB.  B^  Moffattj  for  the  appellant* 

D.  Tr.  •  Voorkees  and  J.  J?.  Rideyy  for  the  appellee.         j 


Kobe  tt  al.  v.  The  Pakk  Bakk. 

Promissory  Notes. — Lbx  Loci. — Where  a  note  is  made  in  Indiana 
by  A  J  payable  to  the  order  of  By  in  the  city  of  New  York,  and  is 
indorsed  by  B  in  the  latter  place,  and  is  then  indorsed  by  C  and 
D  in  Indiana,  the  liability  of  A  and  By  on  such  note,  is  governed 
by  the  law  of  New  Yorky  and  that  of  (7  and  2>  by  the  law  of  Indi- 
ana, and  on  such  note  €  and  D  can  not  be  sued  until  A  and  B  have 
been  sued,  or  a  sufficient  excuse  assigned  for  the  omission  to  sue 
them.  , 

APPEAL  from  the  Laporte  Circuit  Court. 

Per  Curiam. — Suit  by  the  Park  Banky  of  New  Yorky  the 
holder  of  a  promissory  note,  against  Bosey  the  maker,  and 
Walker  and  JSarlr/y  indorsers. 

The  note  and  indorsement  read  thus : 

$6,000.  LdportCy  Indianay  September  24, 1858. 

Sixty  days  after  date,  I  promise  to  pay  to  the  order  of  /Sam* 
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tul  Bunan  6,000  dollars,  at  the  Park  Bank,  New  York,  value 
received.  D.  G.  Ross. 

Indorsed :  Samuel  Bursorij  W.  J.  Walker. 

Pay  Park  Banky  John  Early. 

The  evidence  shows  that  Burson  is  dead ;  that  he  and  Walk^ 
er  indorsed  the  note  at  Laporte,  Indiana ,  but  that  Early,  at 
least,  the  Court  might  infer  so,  indorsed  the  note  in  Nev) 
York. 

The  only  diligence  used  for  the  collection  of  the  note  from 
the  maker  was  demand,  protest,  &c. 

The  law  of  Ne\D  York  governed  this  note  as  to  Rose  and 
Early,  and  the  law  of  Indiana  as  to  Burson  and  Walker.  The 
latter  two  could  not  be  sued  till  after  suit  against  the  maker, 
or  a  sufBcient  excuse  for  its  omission.  The  judgment  should 
be  affirmed,  with  costs  and  one  per  cent,  damages,  as  to  Hose 
and  Early,  and  reversed  with  costs,  as  to  Walker.  Rose  v. 
The  Thames  Bank,  16  Ind.  292.  See  Walker  v.  Ocean  Bank, 
19  Ind.  247. 

In  determining  the  question  upon  the  indorsement  in  this 
case,  we  have  been  governed  by  the  rule  laid  down  in  Cook  v. 
LUchfield,  6  Sandf,  Rep.  SSO^which  is  this  :  S^S^.2.fdg.ty 

"  The  liability  of  an  indorser  of  a  promissory  note,  or  bill 
of  exchange,  is  governed  in  all  cases  by  the  law  of  the  place 
where  the  indorsement  is  made;  and  by  the  indorsement  we 
are  to  understand  the  contract  itself,  not  the  mere  act  of  writ- 
ing the  name  upon  the  back  of  the  instrument.  It  matters 
not,  when  or  where  this  may  have  taken  place,  since  there  is 
no  indorsement,  binding  as  a  contract,  until  the  note  or  bill 
is  transferred  to  a  third  person,  with  the  intent  of  enabling 
him  to  enforce  its  payment.  The  place  of  this  effectual 
transfer,  is,  therefore,  the  place  of  the  contract,  and  the  law 
which  there  prevails  governs  its  construction." 

The  judgment  is  affirmed,  with  costs  and  1  per  cent,  dam- 
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ages,  as  to  Base  and  Early,  and  reversed  witli  costs  as  to 
Walker. 

Bradley  ^  Woodward  and  CoUrick  ^  Jordan^  for  the  appel- 
lants. 

John  B.  NileSf  for  the  appellee. 


Gbat  et  aL  v.  Dickey. 

PBAcmos.^-A  motion  to  set  aside  a  judgment  rendered  by  default, 
in  tbe  Court  below,  and  an  exception  for  the  refusal  to  grant  the 
same,  should  precede  an  appeal  to  this  Court. 

APPEAL  from  the  Ripley  Common  Pleas. 

Per  Curiam. — ^This  was  an  action  by  the  appellee,  who  was 
the  plaintff,  against  James  W.  and  Malinda  Gray,  to  foreclose 
a  mortgage.  The  record  avers  that  process,  on  the  defend^ 
ants,  was  duly  served,  &c. ;  that  they  were  called,  &c.,  and, 
failing  to  (ippear,  were  defaulted,  and  judgment  by  default 
was  regularly  entered  against  tnem.  But  no  motion  to  set 
aside  the  default  appears  to  have  been  made  in  the  lower 
Court.  The  record  contains  no  bill  of  exceptions,  nor  does 
it  appear  that  any  exception,  in  any  form,  was  taken  to  the 
rulings  of  the  Common  Pleas.  The  cause  is,  therefore,  not 
properly  before  us. 

The  appeal  is  dismissed  with  costs. 

Edioin  P.  Ferris,  for  the  appellants. 
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I>UBBS8 — CoiiTlLAOT. — ^Whero  a  man  is  arrested  out  of  this  State, 
upon  eriminal  process  sued  oat  in  anotlier  State,  upon  a  charge  of 
embeszlement,  and  is  brought  to  this  State,  in  the  custody  of  an 
officer  of  such  other  State,  and  is  taken  to  his  wife,  who  resides 
here,  and  is  the  owner  of  real  estate  here,  and  she  is  induced,  by 
his  importunities,  and  the  threats  of  the  officer  to  take  him  back 
to  such  other  State,  and  her  desire  to  secure  his  discharge  from 
imprisonment,  to  execute  a  mortgage  upon  her  real  estate,  in  which 
her  husband  joined,  to  secure  the  payment  of  the  money  alleged 
to  haye  been  embezzled  by  him,  and  such  mortgage  was  executed 
by  her  unwillingly,  such  mortgage  will  be  void,  because  it  was  exe- 
cuted under  duress,  the  husband  haying  been  at  the  time  held  in 
illegal  custody,  by  an  officer  of  another  State,  under  a  writ  there 
sued  out,  which  was  no  justification  to  him  here. 

APPEAL  from  the  Jefferson  Common  Pleas. 

Perkins,  J. — Suit  by  Moses  Brooks  against  Alexander  S. 
BerryhUl  and  Rebecca  G.  BerryhiUj  for  the  foreclosure  of  a 
mortgage.    Complaint  in  the  usual  form.  * 

Alexander  S.  BerryhUl  made  default.  Bebecca  G.  BerryhUl^ 
who  is  the  wife  of  Alexander^  was  permitted  to  appear  and 
defend  in  her  own  right,  the  mortgage  being  upon  her  sepa- 
rate property. 

Her  answer  consisted  of  several  paragraphs,  but  thej  set 
up,  in  substance,  two  grounds  of  defence :  1.  A  special  non 
est  factunty  verified  by  oath.    2.  Duress. 

There  was  judgment  below  for  Mrs.  BerryhUl.  The  facts 
are  shortly  these : 

Alexander  S.  BerryhUl  was  a  clerk  and  salesman  for  Moses 
Brooks  in  Cincinnatij  OhiOy  while  his  family  residence  was  in 
MadisoUj  Indiana. 

BerryhUl  became  a  defaulter,  as  clerk  and  salesman,  to  the 
amount  of  several  hundred  dollars.  Mr.  Brooks  filed  an  affi- 
VoL.  XX.— 7  . 
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davit  against  him,  in  the  Police  Court  of  OincinTuUij  for  em- 
bezzlement, and  procured  a  warrant  for  his  arrest.  He  was 
arrested  by  Hazm^  the  Chief  of  Police  of  CincinncUiy  and 
while  under  arrest,  it  was  arranged  between  Brooks,  Hazen 
and  BerryhiU  that,  if  the  latter  would  go  to  Madison^  in  cus- 
tody of  the  officer,  and  procure  a  mortgage  on  a  farm  owned 
.  by  his  wife,  called  Beeckwoodj  to  secure  the  amount  of  his  de- 
falcation, he  was  to  be  discharged  from  further  prosecution. 
The  visit  to  Madison  was  made,  the  mortgage  obtained,  Ber- 
ryhill  was  discharged,  the  affidavit  and  writ  against  him  de- 
stroyed, the  prosecution  abandoned,  and  BerryhiU  then  en- 
listed in  the  army  and  left  for  the  South. 

The  above  is  a  general  statement.  But  it  is  proper  that 
a  more  particular  statement  should  be  made  of  the  evidence 
touching  the  manner  in  which  the  mortgage  was  obtained 
from  Mrs.  BerryhiU.  It  appears  to  have  been  in  the  night  of 
the  28th  of  January^  1860.  The  following  is  Mrs.  BerryhUTs 
testimony : 

^  She  said  that  she  was  the  wife  of  said  Alexander  8.  Ber* 
ryhill ;  that  said  mortgage  was  executed  under  the  following 
circumstances,  to-wit :  On  the  evening  of  the  execution  of 
the  mortgage,  said  BerryhiUy  who  then  resided  at  Cincinnati^ 
came  to  her  house  and  came  up  stairs  to  her  room,  and  told 
her  he  was  in  difficulty  with  the  plaintiff;  that  he  wanted 
her  to  sign  a  paper  which  would  relieve  him  of  the  difficul- 
ties ;  that  she  said  to  him  she  would  do  so,  only  that  she 
could  not  make  a  mortgage  on  the  said  farm,  Beechwood,  the 
land  described  in  the  mortgage ;  that  she  thought  that  she 
could  not  mortgage  said  land ;  that  said  Alexander  told  her  it 
was  not  a  mortgage  at  all,  and  she  relying  on  that  statement, 
went  down  stairs  and  signed  the  paper  then  lying  on  the 
table  in  the  room,  without  looking  at  it,  or  reading  it,  or 
being  told  what  it  wai),  or  knowing  what  it  was,  only  believ- 
ing that  it  was  not  a  mortgage,  and  that  s}ie  would  not  have 
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signed  it  hftd  she  known  that  it  was  a  mortgage ;  that  she 
was  crying,  and  in  great  distress,  and  did  not  notice  who 
were  there,  as  it  was  dark.  Her  husband  has  only  been  here 
once  since  making  said  mortgage,  and  then  only  a  short 
time." 

Mr.  HazeUy  the  police  officer,  says  he  went  to  the  house  of 
BerryhiU  on  the  night  of  the  28th  of  January^  1860,  in  Madr 
ison ;  that  he  went  in  company  with  BerryhiU  and  a  notary 
public,  who  had  a  prepared  mortgage  with  him.  There  was 
no  other  person  at  the  house  except  Mrs.  BerryhiU.  He  and 
the  notary  went  mto  the  parlor,  and  the  mortgage  was  laid 
down  upon  a  table.  Mrs.  BerryhiU  was  up  stairs ;  her  hus- 
band went  up  after  her ;  he  returned  without  her.  ^*  The  sec- 
ond time  he  went  up,  he  brought  her  down.  The  first  that  I 
saw  of  her,  she  was  coming  down  stairs.  She  stopped  at 
about  half  the  way  down.  She  was  crying^  and  did  not  want 
to  come  down  any  further.  Her  husband  remarked  to  her 
that  it  was  all  right,  and  to  come  down  and  sign  it.  She 
asked  who  those  men  were ;  he  replied  to  her  that  one  was  * 
his  friend,  and  the  other  was  the  officer.  She  came  into  the 
room.  The  notary  showed  her  where  to  put  her  name.  She 
threw  down  the  pen  and  said  she  would  not  sign  it,  when  her 
husband  told  her  that  it  was  all  right,  and  if  she  did  not  sign 
it  he  would  have  to  go  with  the  officer,  and  perhaps  to  jail.* 
She  then  signed  it,  and  immediately  dropped  the  quill,  and 
went  up  stairs  crying,  having  her  handkerchief  to  her  face. 
I  had  the  embezzlement  warrant  in  my  possession,  and  I  con- 
sidered Mr.  BerryhiU  under  arrest  till  I  got  the  mortgage. 
He  knew  I  had  the  warrant,  and  I  told  him  I  should  take 
him  back  to  Cincinnati  if  the  mortgage  was  not  made.  I  had 
arrested  him  at  the  Burnet  House  in  Cindnnatu  I  had  no 
warrant  or  authority  from  any  IndiaiHi  officer  to  arrest  or 
hold  him.'^ 

It  is  not  dear  that  the  foregoing  evidence  does  not  estab- 
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lish  the  answer  of  non  est  factum.  If  Mrs.  BerryhiU  si^ed 
the  nu>rtgage  under  the  false  representation  and  belief  that 
k  was  an  instrument  of  a  different  charaotery  can  it  be  said 
that  she  ever  consentingly  signed  the  mortgage  7  See  Awde 
V.  IHxon^  5  Eng.  L.  and  E.  Bep.  512 ;  Sedes  v.  The  People^  2 
Am.  L.  Ueg.  (N.  S.)  844,  note.  JBut  however  that  may  be, 
the  defence  of  duress  is  well  made  out. 

If  a  man  voluntarily  pays  money  under  a  mistake  of  law, 
he  can  not  recover  such  money  back.  Jenks  v.  Lima  Town- 
skip,  17  Ind.  826.  But  if  he  pays  money,  illegally  exacted, 
to  efiect  a  release  of  person  or  goods,  he  i^ay  recover  back 
money  thUs  paid.    Ibid. 

So  if  he  executes  an  instrument  to  free  himself  from  false 
imprisonment,  actual  or  threatened,  he  may  avoid  the  instru- 
ment.   Foihay  v.  Fergusorij  6  Hill.  (N.  T.)  Rep.  164. 

So,  if  he  executes  a  deed  to  obtain  deliverance  from  impris- 
onment under  legal  process  maliciously  sued  out.  Ibid. 
Chit.  Cont.,  7  Am.  Ed.,  p.  207,  note. 

And  if  husband  or  wife,  or  parent  or  child  executes  a  deed 
to.  obtain  deliverance  of  the  one  or  the  other  from  illegal  du- 
ress, the  instrument  may  be  avoided.    Chit.  Cont.  208. 

The  case  at  bar  falls  within  these  principles.  The  husband, 
Mr.  BerryhiUy  was  held  in  illegal  custody,  at  Madison.  The 
Gincinnati  writ  was  no' justification  to  the  officer  in  Indiana^ 
beyond  his  jurisdiction.  He  threatened  to  take  Mr.  BerryhiU 
out  of  the  State,  if  the  mortgage  was  not  executed.  Mrs. 
BerryhiU  signed  the  mortgage,  unwillingly,  through  the  in- 
fluence of  this  threat. 

And  it  is  plain  that  a  jury  might  well  infer  from  the  evi- 
dence that  the  criminal  prosecution  itself  was  gotten  up  sim- 
ply for  the  purpose  of  extorting  the  mortgage. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

S.  C.  StevenSy  for  the  appellant. 

G.  E.  Walker  and  Geo.  W.  Riehardson,  for  the  appellee. 
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DiYOKOE — JiTKiSDiOTioir. — A  ditorce,  granted  by  the  Tippecanoe 
Court  of  Common  Pleas,  in  1849,  was  Talid,  that  Court  haying  jur 
risdiction  in  applications  for  dirorce,  by  virtue  of  the  law  creating 
the  Court.    See  Acts  1848,  p.  32. 

DsBCKNT. — ^Where  a  person  of  illegitimate  birth  acquires  property, 
and  dies  intestate,  and  without  issue  or  their  descendants,  and  leaves 
no  mother  surviving  him,  but  leaves  half  brothers  and  sisters,  such 
half  brothers  and  sisters  are  entitled  to  his  estate,  whether  the 
father  of  the  deceased  was  dead  or  alive,  because  his  natural  father, 
if  alive,  could  not  inherit  from  him. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

WoRDEK,  J. — Cyrus  B.  James  died  intestate,  in  Tippecanoe 
county,  where  the  estate  was  administered,  and  the  adminis- 
trator, after  paying  the  debts,  had  for  distribution  a  sum  ex- 
ceeding 2500  dollars,  which  he  paid  over  to  Ellis^  the  Clerk 
of  the  Court,  for  that  purpose. 

Hatfield  and  the  other  appellees  filed  a  petition  to  have  the 
moneys  thus  paid  over  to  the  Clerk  distributed  to  them,  they 
claiming  to  be  the  heirs  of  Cyrus  B.  JameSy  deceased,  that  is 
to  say,  his  half  brothers  and  sisters. 

This  application  was  resisted  by  Ellis,  who,  as  Clerk,  had 
the  money  in  his  hands,  and  also  by  Martha  J.  JameSy  who 
had  formerly  been  the  wife  of  Cyrus  B.  JameSy  deceased,  but 
had  been  divorced  from  him. 

The  Court,  however,  found  for  the  appellees,  and  ordered 
the  money  to  be  paid  over  to  them,  and  from  the  order  thus 
made  EUis,  the  Clerk,  and  the  said  Martha  J.  JameSy  appeal 
to  this  Court. 

In  Julyy  1849,  said  deceased,  Cyrus  B.  JameSy  obtained,  by 
the  judgment  of  the  THppecanoe  Court  of  Common  Pleas,  a 
divorce  from  his  said  wife,  Martha  J.  James.  The  only  ob- 
jection made  to  this  proceeding  is,  that  the  Tippecanoe  Court 
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of  Common  Pleas,  had  not  jurisdiction  over  the  subject  mat- 
ter,  and  hence  that  the  judgment  or  divorce  is  a  nullity. 

This  depends  upon  the  powers  conferred  upon  the  Court. 
The  act  organizing  the  Court,  under  which  the  proceedings 
were  had,  gave  it  ^^  original  concurrent  jurisdiction  with  the 
Circuit  Courts  in  the  State  in  all  civil  cases,  both  at  law  and 
in  equity."  Acts  1848,  p.  82.  This  language  is  broad  enough, 
in  our  opinion,  to  include  cases  for  divorce,  which  have  al« 
ways  been  regarded  as  civil  proceedings  in  this  State,  inas- 
much as  no  ecclesiastical  tribunals  have  ever  been  established 
here. 

Another  point  made  is,  that  the  evidence  is  not  sufficient  to 
sustain  the  finding,  inasmuch  as  it  does  not  show  that  the 
father  of  Cyrus  B.  Janiea  is  dead.  The  evidence  does  not 
show  that  fact,  but  it  tends  strongly  to  show  another,  which 
is  just  as  conclusive  on  the  rights  of  the  parties;  that  is  to 
say,  that  the  deceased  had  no  father,  or  rather  he  had  none 
that  the  law  will  recognize.  He  seems  to  have  been  begotten 
and  bom  without  the  pale  of  wedlock;  and  as  his  natural 
father  can  not  inherit  from  him,  it  is  immaterial  for  the  pur- 
poses of  this  case  whether  he  is  dead  or  alive.  The  mother 
of  the  deceased  subsequently  married  a  man  by  the  name  of 
Hatfieldy  by  whom  she  bred  children,  who  are  the  appellees 
in  this  case,  and  who,  for  aught  we  can  see,  are  entitled  to  the 
property  of  deceased,  he  not  having  left  any  children  or  their 
descendants,  and  his  mother  being  dead. 

Per  Curiam — ^The  judgment  below  is  affirmedi  with  costs. 

Huff  ^  JoneSy  for  the  appellants. 

George  Gardner,  for  the  appellees. 
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Mehbxnqbb  et  aL  v.  Thb  Statb  ex  rd.  Clements. 

Yaoation  ov  Office. — The  acceptance  of  tlie  office  of  Major  of 
volunteers  in  tlie  military  service  of  the  United  State»y  hy  the  in- 
oumhent  of  the  office  of  Auditor  of  a  county,  vacates  the  latter 
office. 

APPEAL  from  the  Dubois  Circait  Court. 

Per  Curiam. — ^Information  in  the  nature  of  qvx>  warranto^ 
on  the  relation  of  the  proper  prosecuting  attorney,  against 
Mehringer  and  DeBruler. 

In  1860,  Mehringer  was  elected  to  the  office  of  Auditor  of 
Dubois  county.  In  September,  1861,  he  accepted  the  office  of 
Major  in  the  volunteer  service  of  the  United  States.  DeBruler 
acted  as  his  deputy  auditor  after  his  acceptance  of  the  mili- 
tary commission.  The  case  of  Kerr  v.  Jones,  19  Ind.  R.  351, 
settles  the  proposition  that  the  acceptance,  by  Mehringer,  of 
the  office  of  Major,  vacated  his  former  office  of  auditor. 

The  information  was  properly  filed  by  the  prosecuting  at- 
torney, although  there  had  been  no  one  appointed  to  fill  the 
vacancy,  and  although  no  one  claimed  the  office  adversely  to 
Mehringer.    2  R.  S.  1852,  p.  199,  §  750. 

The  judgment  below,  which  was  for  the  State,  was  right 
and  must  be  affirmed. 

The  judgment  is  affirmed  with  costs. 

L.  Q.  DeBruler  and  W.  C.  Adams,  for  the  appellants. 

John  Baker,  for  the  appellee. 


Btbnb  v.  Tfis  Eismc^  Bvh  Isurakoe  Co* 

Waivkb. — ^In  an  aotion  upon  a  policy  of  insarance,  one  of  the  con- 
ditioDS  of  which  requires  the  assured  to  procure  a  oerdfloate  of  the 
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nearest  magistrate  or  notary  public,  of  the  loss,  &o.,  and  it  appears 
that  a  proper  certificate  of  such  an  officer  was  delivered  to  the 
agent  of  the  company,  in  March^  and  that  another  such  officer  re- 
sided nearer  to  the  scene  of  the  fire,  than  the  one  who  made  the 
certificate,  but  the  agent  made  no  objection  to  the  certificate  on 
that  account,  at  the  time  it  was  deliyered  to  him,  nor  at  any  time 
thereafter,  until  the  trial  of  this  action,  in  the  following  Octoher^ 
and  it  was  then  shown  on  such  trial,  that  there  was  a  promise  to 
pay  the  loss  by  the  agent,  it  should  be  held  that  the  company  had 
waived  the  defect,  if  any,  in  said  certificate. 

APPEAL  from  the  Fhyd  Circuit  Court. 

Hanna,  J. — ^The  appellee  insured  the  appellant  upon  his 
interest,  as  a  mortgagee  in  certain  premises,  which  were  af- 
terwards injured  by  fire,  occurring  on  the  23d  day  of  Janu-^ 
aryj  1860;  and  of  which  the  appellee  was  notified  on  the  14th 
of  JlfarcA,  1860;  on  the  22d  day  of  said  month  a  statement, 
by  said  plaintiff,  of  said  accident  and  loss,  an  afiSldavit  of  a 
witness,  and  a  certificate  of  a  notary  public  In  reference  to 
the  same,  were  delivered  to  said  appellee.  This  suit  was 
brought  on  the  26th  day  of  Sept'emberj  of  the  same  year. 
The  evidence  is  in  the  record. 

There  is  a  clause  in  the  conditions  annexed  to  the  policy, 
as  follows:  "They  shall  also  procure  a  certificate,  under  the 
hand  of  a  magistrate  or  notary  public,  (most  contiguous  to 
the  place  of  fire,  and  not  concerned  in  the  loss,  or  related  to 
the  insured  or  sufferers,)  that  they  have  made  due  inquiry 
into  the  cause  and  origin  of  the  fire,  and  also  the  value  of 
the  property  destroyed,  and  are  acquainted  with  the  character 
and  circumstances  of  the  person  or  persons  insured ;  and  dc 
know,  or  verily  believe,  really,  and  by  misfortune  and  with- 
out fraud,  or  evil  practice,  hath  sustained  by  said  fire  loss  and 
damage  to  the  amount  therein  mentioned/' 

The  property  was  situate  in  the  city  of  New  Albany y  and  it 
was  in  proof  that  there  was  a  notary  public  about  one  square 
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nearer  the  property  injured  than  the  one  who  gave  the  cer* 
tificate.  There  was  no  evidence  that  the  certificate  and  other 
proofs  of  the  loss  furnished  was  objected,  or  in  any  manner 
excepted  to,  by  said  company  after  its  reception  until  the  day 
of  trial. 

The  answer  was,  first,  a  denial ;  second,  a  partial  payment 
of  the  mortgage  debt,  and  that  the  premises,  notwithstanding 
the  loss,  were  still  amply  sufficient  to  pay  the  balance.  De- 
murrer overruled  to  said  second  paragraph.  Trial  by  the 
court,'  and  judgment  for  defendant  upon  a  special  finding,  as 
follows : 

'^IJpon  a  demurrer  to  the  plea,  the  authorities  being  con- 
flicting, I  sustain  the  plea,  on  the  faith  of  17  Penn.  240, 16 
Wend.  S85,  and  16  Peters  495.  The  only  question  is,  is  that 
plea  sustained  by  the  proof?  I  think  it  is  not.  But  there  is 
another  point  in  the  case;  the  policy  was  upon  conditions. 
By  one  of  those  conditions,  the  insured  was  required,  in  ease 
of  loss,  to  procure  a  certificate  under  the  hand  of  a  magis- 
trate, or  notary  public,  most  contiguous  to  the  place  of  the 
fire,  &c.,  and  until  the  production  of  such  certificate,  the  loss 
was  not  to  be  deemed  payable.  The  case  in  5th  Ind.  417, 
shows  that  such  a  certificate  is  a  condition  precedent  to  the 
right  to  recover.  Undoubtedly  such  a  condition  might  be 
waived,  but  the  testimony  taken  together,  leaves  it  uncertain 
whether  there  was  an  express  promise  to  pay  the  loss,  or  sim- 
ply a  statement  that  the  agent  would  be  ready  to  settle  the 
loss  when  he  came,  &c.    I  therefore  find  for  the  defendant.'^ 

It  is  thus  apparent  that  the  finding  and  judgment  were 
based  upon  the  supposed  non-fulfillment  of  that  which  was 
regarded  as  a  condition  precedent. 

The  authorities  are  somewhat  conflicting  as  to  the  literal 
fulfillment  of  such  a  condition  being  necessary  to  the  right 
to  recover.  See  U.  States  v.  KocherspergeVj  January  No.  L. 
Beg.  1861,  p.  145;  Turby  v.  N.  American  Ins.  Co.y  25  Wend. 
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874;  Prcteetion  Ins,  Co.  y.  Pherson,  5  Ind.  417  and  authorities 
cited.  And  we  shall  not  stop  to  carefully  consider  whether 
the  circumstances  of  this  case  bring  it  within  the  one  or  the 
other  class  of  cases  cited ;  because  there  is  another  point  up- 
on which  it  wiU  have  to  be  reversed. 

Even  viewing  the  undertaking  to  furnish  the  certificate  of 
the  nearest  magistrate,  Ac,  as  a  condition  precedent,  the  au- 
thorities show  that  it  could  be  waived.  Peoria,  ^e.  v.  Lewis^ 
18  111.  R.  658 ;  Columbia  Ins.  Co.  v.  Lawrencty  10  Peters,  U. 
B.  B.  607.  The  fact  of  the  failure  of  the  company  to  apprise 
the  insured  of  the  supposed  defect,  for  such  a  length  of  time 
and  until  the  trial,  coupled  with  the  positive  evidence  of  one 
witness,  that  there  was  a  promise  to  pay  by  the  agent ;  made 
out,  in  our  opinion,  such  a  case  of  waiver,  as  is  not  shaken 
by  the  hesitating  evidence  of  said  agent  as  to  whether  his 
promise  was  that  they  would  pay  or  would  adjust  the  claim. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  trial. 

Thomas  L.  Smith  and  M.  C.  Kerr,  for  the  appellant. 

George  V.  Howk  and  J?.  M.  Weir,  for  the  appellee. 


•  i» 


Thb  Statb  v.  Swope. 

Criminal  Law  and  Pbaotiob. — ^An  information  for  carrying  con- 
cealed weapons  will  be  sufficient  if  it  substantially  follow  the  lan- 
S^ge  of  the  statute  on  that  subject,  and  it  need  not  allege  that 
the  defendant  unlawfully  carried  said  weapon,  or  was  in  the  habit 
of  carrying  the  same,  &c. 

APPEAL  from  the  QranJt  Oommon  Pleas. 
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Hasna,  J. — ^Pl^osecution  for  carrying  concealed  weapons. 
The  information  charged  that  on,  kCj  at,  Ac,  ^^one  William 
SwopCy  he  not  then  and  there  being  a  traveler,  did  then  and 
there  wear  and  carry  concealed  abont  his  pereon,  a  danger- 
ous and  deadly  weapon,  to-wit:  a  fire  arm  called  a  revolver." 
Acts  1859,  p.  129.  On  motion  the  information  was  quashed. 
The  State  appeals. 

It  is  objected  that  the  appeal  is  not  properly  here,  because 
there  is  not  in  the  record  any  formal  judgment  of  acquittal 
or  discharge  of  the  defendant.  That  part  of  the  record 
closes  with  the  judgment  or  ruling  of  the  Court,  that  the  in- 
formation be  quashed.  No  further  order  relative  to  the  de- 
fendant appears. 

The  case  was  at  an  end.  Any  order  the  Court  might  have 
made  in  regard  to  the  retention  of  the  defendant  in  custody, 
would  have  been  based  upon  the  general  powers  vested  in  the 
Court,  to  enable  the  proper  officers  to  institute  other  pro- 
ceedings. 

It  is  next  urged  that  the  information  was  defective  in 
not  charging  that  the  defendant  unlawfully  carried  said 
weapon,  or  was  in  the  habit  of  carrying,  &c.,  or  on,  &c.,  and 
on  divers  other  days  and  times,  carried,  &c. ;  or  carried  with 
intent,  &c. 

We  do  not  think  the  objection  was  well  taken.  The  in- 
formation follows  the  language  of  the  statute  creating  the 
offence,  which  appears  to  be  sufficient  in  such  a  case.  That 
part  of  the  statute  where  the  carrying  is  with  the  intent,  or 
purpose  of  injury,  &c.,  has  reference  to  an  open  wearing  of 
a  weapon.  So  that  there  are  two  offences,  one  for  carrying 
n  concealed  weapon,  the  other  for  carrying  it  openly  with  in- 
tent^ Ac  It  is  urged  that,  if  a  person  should  carry  a  pistol 
in  his  pocket  without  any  evil  intent,  this  view  of  the  stat- 
ute would  render  him  liable.    This  could  be  avoided  by  oar- 
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rying  it  openly  without  any  bad  purpose.  But  the  propriety 
of  the  law  is  not  a  question  for  tbe  Court. 

Per  Guriam. — The  judgment  ia  reversed. 

Oscar  B.  Hordy  Attorney  General,  and  N.  W.  Qardariy  for 
the  State. 

JET.  D.  ThompsoTiy  for  the  appellee. 


^♦< 


Shockley  v.  Shogelbt. 

Parties — ^Married  Women. — ^Where  money  is  loaned  by  a  married 
woman,  out  of  her  separate  estate,  and  a  mortgage  and  note,  to 
secure  the  payment  thereof,  are  taken  to  her,  and  her  husbandy 
and  her  husband  afterwards  died,  she  may  collect  said  money  in 
an  action  in  her  own  name,  setting  out  the  facts  in  her  complaint, 
or  she  may  collect  the  same  as  the  surviving  payee  of  the  note. 

Interest — Usury. — The  interest  law  of  1861,  relates  to  and  effects 
usurious  contracts  made  before  as  well  as  since  its  enactment.  Wood 
y.  Kennedy^  19  Ind.  68,  followed. 

APPEAL  from  the  Howard  Common  Pleas. 

Hanna,  J. — Eli  Shockley  executed  a  note  and  mortgage  to 
WiUiam  Shockley  and  Elizahethy  his  wife,  to  secure  the  pay- 
ment of  money  loaned.  The  suit  is  by  Elizahethy  who  avers 
that  WiUiam  is  dead,  and  that  the  money  so  loaned  was  her 
property,  derived  from  the  estate  of  a  former  husband,  and 
intended  by  her  and  said  WiUiam  to  be  kept  as  her  separate 
property,  and  therefore  the  note  and  mortgage  were  framed 
as  aforesaid. 

There  was  a  demurrer  to  the  complaint,  assigning  for  cause 
the  non-joinder  of  proper  parties  plaintifi',  want  of  capacity 
of  plaintiff  to  sue,  and  want  of  sufficient  cause  of  actioii^ 
which  was  overruled.    This  presents  the  first  question. 
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We  Bee  no  oljectkm  to  the  complaint  for  the  causes  alleged. 
We  suppose  enough  is  shown  to  disclose  the  right  of  the 
plaintiff  to  maintain  the  action  on  either  of  two  grounds,  as 
survivor  and  as  the  owner  of  the  property,  heing  of  her  sep- 
arate estate. 

The  defendant  answered:  first,  in  denial;  second,  usury; 
third,  payment. 

The  paragraph  setting  up  usury  admitted  that  600  dollars 
of  the  sum  mentioned  in  the  note  was  received,  hut  that  the 
halance,  heing  60  dollars,  was  interest,  at  the  rate  of  10  per 
cent.,  inserted  in  the  note. 

The  reply  admitted  the  truth  of  the  second  paragraph  of 
the  answer,  and  denied  the  third. 

The  note  and  mortgage  were  executed  January  13,  1858. 
Suit  instituted  and  trial  had  at  the  February  term,  1862. 

Trial  and  judgment  for  427  dollars  amd  82  cents. 

It  has  been  heretofore  decided  by  this  Court,  in  Wood  v. 
Kennedy^  19  Ind.  68,  that  the  statute  of  1861,  authorizing  the 
recovery  of  interest  at  the  legal  rates  upon  usurous  contracts, 
applied  as  well  to  those  contracts  made  prior  to  the  passage 
of  said  act,  as  to  those  of  a  subsequent  date.  Under  this 
view  we  do  not  see  any  error  in  the  amount  of  the  recovery. 

Per  Ouriam.-^The  judgment  is  affirmed,  with  8  per  cent, 
damages  and  costs. 

James  TFl  Robinson^  for  the  appellant. 

N.  B.  Lindsay^  for  the  appellee. 
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BuGEiNaHAH  et  al.  v.  Hanna  et  al. 

AexNCT — ^PaetnbbsHip. — One  member  of  a  partnership  can  not  make 
such  a  contract  as  will  involve  the  creation  of  another  partnership 
between  his  own  firm  and  other  parties,  so  as  to  bind  thereby  his  co- 
partners, unless  he  has  other  authority  than  that  which  is  incident 
to  the  mere  relation  of  partners. 

Evidence. — ^But,  in  such  case,  for  the  purpose  of  showing  authority 
to  make  such  a  contract,  and  the  acquiescence  of  his  partners 
therein,  it  is  competent  to  prove  that  similar  contracts  had  been 
repeatedly  made  by  him  before,  which  were  ratified  and  executed 
by  his  co-partners  without  objection;  and  letters  written  by  the 
objecting  parties,  tending  to  show  their  acquiescence  in  such  con- 
tracts, are  also  competent  evidence  for  the  same  purpose. 

APPEAL  from  the  Cim  Circuit  Court. 

WoRDEN,  J. — Suit  by  the  appellees  against  the  appeUants. 

The  complaint  alleges,  in  substance,  that  in  the  year  1854^ 
the  plaintifis  Sanna  and  JSurr,  were  partners,  doing  bosiness, 
under  the  name  and  style  of  Hanna  ^  Co.,  as  warehousemen, 
and  in  the  purchase  and  sale  of  grain  and  produce,  at  the 
town  of  Wabash,  in  the  county  of  Wabash,  and  Btate  of  In- 
diana;  that  the  defendants,  as  partners  under  the  name  and 
style  of  Buckingham  ^  Co.,  were  engaged  in  the  like  business, 
at  Toledor,  in  the  State  of  Ohio;  that  during  the  year  1854,  the 
defendants  were  engaged  in  the  purchase  and  sale  of  com  for 
the  plaintiffs,  during  which  time  the  defendants  received  firom 
the  plaintiffs,  by  way  of  advancement,  and  for  com  of  plain- 
tiffs^ sold  by  defendants,  the  sum  of  75,000  dollars,  only 
50,000  dollars  of  which  money  had  been  accounted  for. 
There  is  another  paragraph  in  the-  complaint,  but  it  is  not 
necessary  here  to  notice  it.  issues  were  formed  and  tried  by 
a  jury,  resulting  in  a  verdict  and  judgment  for  the  plaintiffs 
for  9820  dollars  and  20  cents. 

The  defendants  pleaded,  amongst  other  things,  that  the 
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parties  entered  into  the  following  written  agreement,  claim- 
ing the  enm  of  6000  dollars  advanced  thereon,  and  damages 
for  the  non-performance  thereof  by  the  plaintiff,  as  a  set-off, 
the  wheat  therein  mentioned  not  having  been  purchased  and 
shipped  as  contemplated: 

"  Memorandum  of  agreement  between  H,  Hanna  ^  Co.j  of 
Wabashtownj  Indiana^  and  Buckingham  ^  Co.j  of  Toledo^  that 
said  parties  of  the  first  part,  and  said  parties  of  the  second 
part,  hereby  enter  into  a  mutual  co-partnership,  for  the  pur- 
pose of  buying  and  selling  of  or  about  6000  bushels  of  wheat, 
under  the  style  of  Horace  S.  Walbridge  ^  Co.  It  is  hereby 
agreed  by  the  parties  of  the  first  part,  to  purchase  and  ship, 
in  good  merchantable  order,  on  board  canal  boats,  at  or  in 
the  vicinity  of  Wabashtowny  6000  bushels  of  wheat,  for  which 
they  agree  to  pay  not  more  than  one  dollar  per  bushel  for 
red,  nor  more  than  one  dollar  and  five  cents  for  white,  per 
bushel.  And  it  is  further  agreed  by  said  parties  of  the  first 
part,  to  ship  said  6000  bushels  of  wheat  in  such  time  as  the 
whole  of  said  quantity  of  wheat  shall  be  consigned  to,  and 
at  the  disposal  of,  said  parties  of  the  second  part,  at  Toledo^ 
OhiOy  by  or  on  the  22d  day  of  Augristy  1854;  transit  of  such 
wheat  not  to  cost  more  than  ten  cents  per  bushel  from  the 
place  of  shipment  to  ToUdOy  Ohio.  It  is  likewise  agreed,  that 
in  consideration  of  the  parties  of  the  first  part  paying  parties 
of  the  second  part  customary  commissions  and  storage  for 
selling  and  preserving  said  6000  bushels  of  wheat,  the  parties 
of  the  second  part  do  now  pay  over  to  the  parties  of  the  first 
part,  the  receipt  of  which  is  hereby  acknowledged,  the  sum 
of  6000  dollars,  to  use  for  the  benefit  of  this  co-partnership, 
said  co-partnership  paying  interest  for  said  6000  dollars  at 
the  rate  of  6  per  cent,  per  annum.  It  is  hereby  agreed,  that 
all  profit  or  loss  resulting  from  the  terms  of  this  agreement, 
shall  be  divided  in  the  ratio  of  one-half  to  H.  Hanna  ^  Co.y 


112  SUPREME  COURT  OF  INDIAIf  A. 


Bnokingham  et  al.  v.  Hanna  et  a). 


and  one-half  to  Buckingham  ^  Co.,  provided  and  excepted 
that  all  parties  concerned  abide  by  the  terms  of  this  agree- 
ment   Signed  and  sealed  this  12th  day  of  Augusty  1854. 

«  H.  Hanna  &  Co., 
"Buckingham  &  Co. 
Witness—  W.  C.  Sherwood^ 

This  contract  was  executed  by  Burr  on  behalf  of  Hanna 
^  Co.;  and  it  appears  that  he  received  from  the  defendants 
the  6000  dollars  therein  mentioned,  5000  dollars  in  cash,  and 
1000  in  a  draft.  Hanna  denied  the  execution  of  the  contract 
by  him  under  oath. 

We  incline  to  the  opinion  that  the  contract  was  such  an 
one  as  Burr  could  not  make  without  other  authority  than 
that  of  a  partner,  so  as  to  bind  Hanna. 

The  business  contemplated  by  the  agreement  falls  entirely 
within  the  business  of  both  firms,  and  the  contract  would 
undoubtedly  be  binding  if  it  did  not  create  a  new  partnership, 
which  could  not  be  done  without  the  consent  of  all  the  mem- 
bers.   Bateman  on  Com'l  Law,  sec.  854. 

But  for  the  purpose  of  showing  Hanna' s  consent  to  the 
making  of  the  contract  by  BurTj  the  defendants  offered  in 
evidence  the  following  contracts  made  by  Burr  during  the 
plaintiff's  co-partnership,  on  behalf  of  Hanna  ^  Co.^  and  that 
Hanna  ratified  and  carried  them  out,  viz : 

1.  A  contract  dated  June  5th,  1853,  between  Hanna  ^  Co. 
of  the  one  part,  and  Smith  ^  Hunty  of  Toledo^  as  the  other, 
by  which  Hanna  ^  Co.  were  to  buy  wheat,  corn  and  oats  at 
Wabashy  on  certain  terms  and  conditions,  and  ship  them  to 
Smiih  ^  Hunt,  at  Toledo^  for  sale.  Smith  ^  Hunt  were  to  &r- 
nish  the  means,  and  the  profit  or  loss  was  to  be  divided  between 
the  parties. 

2.  A  contract  between  Hanna  ^  Co.y  of  the  one  part,  and 
i.  B.  Smithy  of  the  other,  dated  June  19th,  1854,  by  which 
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Smith  advanced  to  Hanna  ^  Co.  4500  dollars  for  the  purchase 
of  10,000  bushels  of  corn,  to  be  shipped  by  Hanna  ^  Co.  to 
Smithy  for  sale  on  commission.  After  deducting  interest  on 
money,  freight  and  commission,  the  profits  or  losses  were  to  be 
divided  between  the  parties. 

3.  A  contra<^t  between  Hanna  ^  Co.^  of  the  one  part,  and 
Smith  ^  Hunty  of  ToledOy  of  the  other,  dated  December  5th, 

1853,  by  which  they  agreed  to  purchase  corn  at  Wabashy  on 
their  joint  accounts,  on  terms  and.  conditions  therein  provided 
for,  and  the  loss  or  profit  to  be  equally  divided. 

4.  A  contract  between  Hanna  ^  Co.y  of  one  part,  and  Smith 
^  Hunty  of  ToledOy  of  the  other,  dated  October  15th,  1852,  by 
which  the  parties  agreed  to  buy  and  pack,  on  joint  account, 
from  500  to  1000  head  of  cattle,  on  terms  provided  for,  the 
profit  or  loss  to  be  borne  equally  by  both  parties. 

The  evidence  was  all  rejected.  In  this  it  ia  dear  the  Court 
erred. 

The  only  objection  to  the  contract  set  up  in  defence  is,  that 
it  creates  a  new  partnership.  So  do  those  offered  in  evidence, 
as  they  provide  for  a  division  of  profit  and  loss,  which  is 
the  very  essence  of  a  partnership.  Stoiy  on  Part  sec.  2; 
Bateman  on  Com'l  Law,  sec  560* 

If  Hanna  recognized  and  carried  out  these  several  con- 
tracts thus  made  by  Burr^  creating  new  partnerships,  they 
were  competent  to  go  to  the  jury  as  furnishing  a  presumption 
that  JBurr  had  Hannahs  ooncmrence  and  consent  to  the  mak- 
ing of  the  contract  in  question.  Jewett  v.  The  Lawrenceburgy 
^.y  B.  B.y  10  Ind.  589. 

It  seems  that  Burry  after  getting  the  money  on  the  con- 
tract, left  the  country,  and  a  part  of  the  money  only  ever 
came  into  the  hands  of  Hanna*    On  the  6th  of  Septembery 

1854,  Buckingham  ^  Co.  addressed  a  letter  to  Hanna  ^  Co.y  in 
relation  to  the  money  thus  advanced  on  the  contract.    In 
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reply  to  this  letter.  Manna  wrote  to  Buckingham  ^  CSo.  as  fol* 
lows: 

"  Wabash,  Ind.y  Sept.  9th,  1854. 

Messrs.  Buckingham  ^  Co. — Gents: — ^We  had  a  call  from 
your  Mr.  Tinkler,  who  handed  us  your  note,  the  contents  of 
which  is  noted.  We  declined  paying  over  the  money  pro- 
cured of  you  by  Burr,  till  we  had  an  exhibit  of  your  account 
in  Wabash.  Mr.  Burr  is  now  here,  and  we  wish  him  to  re- 
main here  until  we  see  a  statement  from  you.  Please  forward 
it  without  delay,  and  oblige. 

Truly  yours, 

H.  Hamwa.'' 

This  letter  was  rejected.  This  was  also  clearly  errone- 
ous. It  is  not  claimed  by  the  cotinsel  for  the  appellees  that 
the  ruling  was  right,  but  it  is  insisted  that  the  evidence,  at 
most^  only  shows  that  2800  dollars  of  the.  money  advanced 
to  Burr  ever  went  to  the  benefit  of  Hanna  or  the  firm;  and 
that  this  sum  is  all  the  firm  could  be  held  liable  for  with  the 
letter  in  evidence.  This  sum  of  2800  dollars  they  proposed 
to  remit,  thereby  ^ving  the  defendants,  as  is  claimed,  all  the 
advantage  that  could  have  be^n  derived  from  the  letter.  We 
can  not  concur  in  this  view  of  the  question. 

The  letter  of  Hanna,  to  say  the  least  of  it,  strongly  tends 
to  show  that  Burr  was  authorized  to  make  the  contract,  and 
that  Hanna  acquiesced  in  it.  A  return  of  the  money  was 
not  declined  on  the  ground  that  Burr  had  received  it  on  an 
unauthorized  contract,  nor  because  the  firm  had  not  had  the 
benefit  of  it,  but  it  was  declined  on  the  ground  simply  that 
the  defendants  have  not  furnished  an  exhibit  of  their  account. 
If  JSurr  had  authority  to  make  the  contract,  or  if,  after  it 
was  made,  Hanna  acquiesced  in  it,  by  permitting  all  or  any 
part  of  the  money  to  be  -applied  to  the  benefit  of  the  firm» 
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knowing  the  facts,  the  contract  is  juat  as  binding  upon  the 
firm,  as  if  it  had  been  signed  by  both  Hanna  and  Burr*  For 
these  errors  the  judgment  below  will  have  to  be  reversed. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs. 

KoTB. — Hannaj  J.  was  absent. 

D.  D.  Pratt,  John  U.  Pettit,  and  Calvin  Cowgilly  for  the  ap- 
pellants. 

Neweomb  ^  Tarkingtony  for  the  appellees. 


^>» 


Barwick  v.  Farquhab  et  al. 

APPEAL  from  the  Franklin  Common  Pleas. 

Per  Curiam. — This  case  is  here  upon  the  evidence  alone. 
It  is  conflicting.  We  think  the  judgment  should  be  affirmed 
with  1  per  cent,  damages  and  costs.  The  suit  is  upon  a 
promissory  note  made  by  Barwick  to  Farquhar.  The  suit  for 
accounting,  in  the  nature  of  a  bill  in  chancery,  now  pending 
in  Cineinnatiy  to  which  all  the  partners  are  parties,  is  the 
proper  one  in  which  to  adjust  partnership  balances. 

The  judgment  is  affirmed,  with  1  per  cent,  damages  and 
costs. 

George  Holland  and  C.  C.  Binkley,  for  the  appellant. 

W.  Morrow  and  John  H.  Farquhar ,  for  the  appellees. 
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V 

Pickens  v.  Thb  State. 

Selling  Liquors  by  Aqsnt. — ^A  person,  duly  licensed  to  retail  in- 
toxicating liquors,  may  conduct  his  business  by  an  agent,  and  sucli 
agent  will  not  be  liable  to  prosecution  for  selling  without  license. 

APPEAL  from  the  Bartholomew  Circuit  Court 

Davison,  J. — ^Indictment.  The  charge  is  that  Henry  Pick- 
ens on,  &c.,  at,  &c.,  did  sell  for  one  dime,  barter  for,  and  givo. 
away,  two  gills  of  intoxicating  liquor,  &c.,  he,  the  said  Henry ^ 
not  being  licensed,  &c.  Motion  to  quash  overruled.  Plea, 
not  guilty.  Finding  for  the  State.  Kew  trial  refused,  and 
judgment 

The  facts  are  these :  One  Nathaniel  Martin^  in  September j 
1861,  took  out  license  to  sell  intoxicating  liquors,  in  the  same 
house  in  which  the  sales,  charged  in  the  indictment,  were 
made.  He,  Martin,  carried  on  the  business  of  retailing  in- 
toxicating  liquors,  in  that  house,  under  his  license,  until  De- 
cember, 1861,  when  he  enlisted  in  the  U.  S,  army.  In  addi- 
tion to  retailing,  &c.,  Iinder  his  license,  he  also  sold  crackers, 
cheese,  &c.  Martin  having  entered  the  service  of  the  U>  S. 
as  a  volunteer  soldier,  his  family  continued  to  relaide  in  the 
house,  though  not  in  the  same  room  of  the  house,  where  the 
liquors  were  sold,  until  May,  1862.  When  Martin  joined  the 
army,  Pickens,  the  defendant,  took  charge  of  the  establish- 
ment for  him,  as  his  agent.  The  wife  of  Martin,  who,  with 
his  and  her  family,  resided  in  the  house  as  aforesaid,  contin- 
ued to  get  from  the  grocery  establishment,  such  articles  as 
were  useful  in  the  family,  and  also  got  money  from  Pickens 
for  such  use.  Pickens  quit  the  premises  in  August,  1862,  at 
or  about  the  time  the  aforesaid  license  expired.  The  selling 
charged  in  the  indictment  and  proved  in  the  evidence,  took 
place  while  the  defendant  was  acting  for  Martin,  and  in  the 
same  house  and  room  where  he  had  done  business. 
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The  following  written  instrumenty  the  signatare  to  which 
having  been  proved  to  be  in  the  hand-writing  of  Martin^  was 
given  in  evidence: 

^  Know  all  men^  &c.y  that  I,  Nathaniel  Martin^  of  Barihdo- 
mew  County,  and  State  of  Indianaj  do  constitute  and  appoint 
Henry  PickenSj  of  the  County  and  State  aforesaid,  to  be  my 
lawful  attorney,  to  do  and  act  for  me,  the  same  as  if  I  was 
there  myself,  in  my  business  in  the  town  of  TaylorsviUe^  in 
said  county.    Dated,  TaylorsviUcy  December  21, 1861. 

Signed,  Nathaniel  Mabtin. 

It  appeared  that  Martinis  business  establishment  was  in 
Taylorsville^  that  the  recited  instrument  was  executed  at,  or 
near  the  time  he  joined  the  army,  and  that  Pickens  conducted 
the  business  of  that  establishment,  from  the  time  Martin  so 
joined  the  army,  until  the  license  to  retail  expired.  And 
when,  in  addition,  it  is  noted  that  Martinis  wife,  in  his  ab- 
sence, and  during  the  period  in  which  the  business  was  trans- 
acted by  Pickens  J  received  from  the  establishment  store  goods 
and  money,  for  the  use  of  her  family,  the  conclusion  that  he, 
Pickens^  in  selling  the  liquor,  acted  as  Martinis  agent,  is  not 
doubtful.  Hence  the  inquiry  arises,  is  the  defendant  liable? 
It  is  true,  a  license,  such  as  the  one  before  us,  is  not  transfer- 
able by  assignment  or  otherwise.  5  Blackf.  151.  But  we 
perceive  no  reason  why  a  licensed  vendor  of  intoxicating 
liquors,  may  not  employ  an  agent  to  conduct  and  carry  on 
the  business.  There  is  indeed  nothing  in  the  law  regulating 
the  sale  of  liquor,  that  forbids  such  employment,  and  the 
result  is,  the  defendant  having  made  the  alleged  sales,  as 
agent  of  Martin,  who  was  at  the  time  regularly  licensed,  &c., 
is  not  liable  on  the  indictment. 

Per  Curiam. — The  judgment  is  reversed. 

Francis  T.  Hordy  and  Stansifer  ^  Herod,  for  the  appellant. 

Oscar  J3.  Hard,  Attorney  Gtenend  for  the  State. 
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167  m  ^^^^^^^  Performanos. — In  an  action  to  enforce  specific  perform- 
ance of  a  contract  for  the  conyeyance  of  land,  if  the  contract  states 
sufficiently  eyery  other  fact  required  in  such  a  contract  by  the  stat- 
ute of  fk^auds,  but  fkils  clearly  to  identify  the  land  to  be  conyeyed, 
by  an  intelligible  description,  bftt  contains  a  description  Trhich,  so 
|ar  as  it  goes,  is  consistent,  such  ambiguity  may  be  explained  and 
the  defectiye  description  made  complete  by  extrinsic  parole  eyi- 
dence,  proyided  the  necessary  ayerments  are  contained  in  the  com- 
plaint on  such  contract. 

Practice. — Error  in  the  admission  of  improper  eyidence  in  the  Court 
below,  will  not  be  ayailable  in  this  Court,  unless  the  grounds  of  the 
objection  to  the  eyidence  are  stated  in  the  record. 

A  yariance  or  defect  in  pleadings,  which  could  haye  been  amended 
on  the  trial  in  the  lower  Court  will  be  deemed  to  be  amended  in 
this  Court. 

Pleading. — SemhUy  that  where  seyeral  defendants  in  the  same  ac- 
tion seyer  in  their  answers,  the  plainti£f  may  reply  effectiyely  to 
them  all  by  one  general  denial. 

Practice. — If  the  Court  charge  the  jury  erroneously  upon  a  giyen 
point,  but  afterwards  correct  the  mistake  by  giying  a  legal  charge, 
on  the  same  subject,  there  is  no  error. 

Where  a  witness  is  offered  and  refused,  in  the  Court  below,  and  ex- 
ception is  taken,  but  the  alleged  error  was  not  presented  to  the 
Court  in  the  motion  for  a  new  trial,  it  will  not  be  ayailable  here. 

Where  the  lower  Court  has  omitted  to  enter  a  formal  default  against 
a  party  who  has  been  duly  seryed  with  process  and  made  default, 
such  omission  may  be  corrected  at  any  time  whilst  the  proceedings 
are  %n  fieri  in  that  Court,  and  if  not  corrected  there,  the  same  will 
b^  regarded  by  this  Court  as  amended. 

APPEAL  from  the  Putnam  Common  Pleas. 

Davison,  J. — The  appellee,  who  was  the  plaintiff,  sued 
James  Torr  and  others,  the  heirs  of  WUliam  Torr,  deceased, 
for  the  specific  performance  of  ja  written  contract  for  the  sale 
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of  real  estate.  The  complaint  consists  of  three  paragraphs, 
to  which  the  defendants  severally  demurred ;  but  the  demur- 
rers were  overruled,  and  they  excepted.  The  first  paragraph 
alleges  these  facts :  On  the  28d  of  June,  1849,  the  plaintiff 
purchased  of  one  Joseph  Deem  all  the  title  and  interest,  pres- 
ent and  prospective,  which  he  and  his  wife,  JFanny  Deem,  as 
heirs  of  the  said  William  Torr,  had,  or  might  thereafter  have, 
in  and  to  the  south-west  quarter*  of  section  85,  in  township 
14,  north  of  range  5  west,  in  Putnam  county,  for  the  consid- 
eration of  600  dollars.  At  the  date  of  this  purchase,  William 
Torr,  then  in  life,  but  now  deceased,  held  the  legal  title  to 
said  quarter  section,  and,  in  consideration  of  the  payment  of 
the  above  sum,  by  the  plaintiff,  to  Joseph  Deem,  he,  WiUiam, 
agreed,  by  contract  in  writing,  to  convey  to  plaintiff  his,  Jo^ 
seph  Deem's,  equal  portion  of  the  quarter  above  described. 
This  contract  was  executed  by  both,  Torr  and  Deem,  and  is  aa 
follows : 

"Know  all  men  by  these  presents,  that  I,  Joseph  Deem,  have 
this  day  granted,  bargained,  sold  and  conveyed  all  my  inter- 
est in  a  certain  tract  of  land,  described  as  follows,  to-wit :  the 
south-west  quarter  of  section  35,  in  township  14,  Putnam 
county,  Indiana,  (said  quarter  section  being  the  property  at 
this  time  of  William  Torr,  Sr.,  of  the  above  named  county,) 
unto  Mariah  Torr,  of  the  State  and  county  above  named,  for 
the  consideration  of  notes  and  money  to  the  amount  of  600 
dollars.  The  said  William  Torr,  being  the  lawful  owner  of 
the  above  named  quarter  of  land,  and  designing,  at  his  de- 
cease, that  Joseph  Deem  should  inherit  his  equal  portion  of 
said  quarter  of  land,  but  in  consequence  of  the  notes  and 
money  given  said  Mariah  Torr  unto  the  said  Joseph  Deem,  the 
said  William  Torr  Ifftt/ttfLgif^^  ^^^^  herein  bind  himself  to 
make  the  title  of  the  au^^tfcnied  portion  of  land  to  Mariah 
Torr  instead  of  Joseph  Deem.  In  testimony  whereof,"  Ac. 
(Signed,)  "  Joseph  Deem.       [seal.] 

"William  Tobb."  [seal.] 
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The  quarter  Bection^  described  in  the  contract,  was  under- 
stood by  the  parties  to  be  north  of  range  nine^  as  WiUiam  Torr 
at  the  time  owned  it,  and  was  the  owner  of  no  land  in  any 
other  range  in  Putnam  county.  It  is  averred  that  the  portion 
and  interest  of  Joseph  and  Fanny  Deem,  (she  being  the  daugh- 
ter of  WiUiam  Torr,)  of  and  in  said  section,  was  the  one-half 
of  it,  viz :  the  south  half,  which  he,  Wiliiamy  in  and  by  his 
contract,  bound  himself  to  convey  to  the  plaintiff;  that  im- 
mediately after  the  purchase,  and  in  pursuance  of  said  con- 
tract, the  plaintiff  was,  by  WiUiam  Torr,  placed  in  possession 
of  the  south  half  of  the  quarter,  and  has  ever  since  retained 
the  undisturbed  and  peaceable  possession  thereof,  making 
thereon  lasting  and  valuable  improvements,  worth  at  least 
1000  dollars;  and  tliat  the  plaintiff  has,  long  since,  fully  paid 
the  aforesaid  purchase  money;  but  the  said  WiUiam  did  not, 
in  his  lifetime,  convey  to  her  the  half  quarter  section  of  land, 
as,  in  and  by  his  contract,  he  was  required ;  that  ho  is  now 
deceased,  and  has  made  no  provision,  by  will  or  otherwise,  for 
such  conveyance. 

The  second  paragraph  alleges  that  William  Torr,  at  his 
death,  left  a  sou,  James  Torr,  two  daughters,  Fanny  Deem,  the 
wife  of  Joseph  Deem,  and  Elizabeth  Coplinger,  and^scven  grand 
children,  the  heirs  of  his  deceased  son,  WiUiam  Torr,  Jr., 
who,  while  in  life,  was  the  husband  of  the  plaintiff;  that,  in- 
tending to  give  his  three  children  each  one-fourth  of  his 
property,  and  one-fourth  to  the  widow  and  heirs  of  his  de- 
ceased son,  he,  William,  in  his  lifetime,  advanced  to  James  Torr 
an  eighty  acre  tract  of  land,  (in  consideration  of  which  the 
said  James  agreed,  in  writing,  to  make  no  future  claim,  as 
heir,  to  his  father's  property,)  and  to  Elizabeth  Coplinger  he 
advanced  800  dollars ;  which  advanc^ents  left  the  quarter 
section  herein  described,  which  he  intended  to  divide  equally, 
giving  one-half  to  the  plaintiff  and  her  children,  and  the 
other  half  to  Fanny  and  Joseph  Deem ;  that,  on  the  23d  of 
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January^  1849,  William  Torr  stated  to  the  plaintiff  that  he 
designed,  in  the  distribution  of  his  property,  to  give  her  and 
the  heirs  of  his  deceased  son  a  share  equal  to  that  of  his  own 
children ;  that  he  had  made  provision  for  James  and  Eliza- 
beth.  and  intended  to  divide  said  quarter  between  her,  as  his 
daughter-in-law,  and  Joseph  Deem,  as  his  son-in-law ;  and,  re- 
lying on  these  statements,  she  did,  at  his  special  request,  and 
by  his  advice,  purchase  of  Joseph  Deem  and  wife  their  equal 
portion  and  interest  in  the  quarter  section,  (which  was  by 
them,  Joseph  and  Williamy  represented  to  be  one-half  thereof,) 
for  600  dollars ;  all  of  which  has  been,  by  the  plaintiff,  long 
since  paid  to  James  Deem;  and  further,  at  the  time  of  the 
purchase,  they  represented  to  her  that  the  part  of  the  quarter 
she  was  then  purchasing  was  the  south  half  of  it;  and  they 
then  and  there  executed  to  her  the  written  contract  above  re- 
cited, which  they  also  represented  to  be  a  good  and  sufScient 
title-bond  for  the  south  half  of  the  quarter ;  and  it  is  express- 
ly averred  that  the  written  contract  was  meant  and  intended 
by  all  the  parties  to  be  a  regular  title-bond  for  said  half  quar- 
ter. That  immediately  after  the  execution  of  the  contract 
and  pursuant  to  it  the  plaintiff  was  placed  in  possession  of 
the  land,  which  she  so  intended  to  purchase,  by  William  Torr^ 
who  also  put  her  in  possession  of  the  north  half  of  the  same 
quarter  section,  and  she  has  remained  in  the  undisturbed  pos- 
session of  the  entire  quarter  ever  since,  and  has  made  im- 
provements thereon  worth  1000  dollars.  It  is  further  alleged 
that  on  the  17th  of  Aprils  1858,  the  plaintiff  informed  Wil- 
liam  Torr  that  she  had  paid  Deem  for  the  south  half,  and  that 
she  then  desired  a  conveyance  for  the  whole  quarter,  in  pur- 
suance of  the  terms  of  the  purchase  and  of  the  ^ft ;  that  he 
then  executed  to  her  a  deed  in  fee  for  said  north  half,  as  and 
for  the  equal  share  of  her  and  her  children,  of  his  estate,  and, 
at  the  time,  stated  that  the  title-bond  executed  to  her  by  him 
and  Deem  would  be  good  for  the  other  eighty  after  his  death. 
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if  he  did  not  convey  the  same  while  living,  and  that  she,  hav- 
ing his  bond,  need  be  in  no  hurry  as  she  was  perfectly  safe. 
And  plaintiff  expressly  avers  that  she  accepted  the  conveyance 
for  the  north  half  as  the  part  and  equal  portion  of  herself 
and  children  in  William  Torres  estate,  and  for  no  other  pur- 
pose whatever,  and  he  is  now  deceased,  having  died  without 
making  any  provision  for  the  conveyance,  to  the  plaintiff,  of 
the  land  so  purchased  by  her  as  aforesaid. 

The  third  paragraph  combines  the  statements,  allegations, 
and  averments  of  the  first  and  second,  making  the  written 
contract  of  James  Torr  and  the  alleged  title-bond  exhibits. 

Against  the  validity  of  these  pleadings  it  is  argued  that 
the  bond,  in  suit,  is  void  for  uncertainty,  and  does  not  there- 
fore constitute  a  sufficient  memorandum  under  the  statute  of 
frauds.  Is  this  position  correct?  The  bond,  as  we  have  seen, 
states  very  clearly  the  consideration  of  the  sale,  the  title  of 
William  Torr^  and  his  covenant  to  convey  to  the  plaintiff; 
but  the  uncertainty  is  alleged  to  consist  in  its  failure  to  iden- 
tify the  premises,  with  any  intelligible  description.  Browrty 
in  his  treatise,  says:  ''The  subject  matter  of  the  defendant's 
engagement  must,  of  course,  appear  from  the  memorandum. 
Land,  for  instance,  which  is  purported  to  be  bargained  for, 
must  be  so  described  that  it  may  be  identified.  But  the  sub- 
ject matter  may,  in  any  case,  be  identified  by  an  external 
standard,  and  need  not  be  in  terms  explained."  Thus  to  de- 
scribe it  as  the  vendor's  right,  in  a  particular  estate,  or  as  the 
property  which  the  vendor  had  at  a  previous  time  purchased 
from  another  party,  is  sufiScient.  Brown  Stat.  Frauds,  sec. 
885.  In  other  words,  where  the  description,  so  far  as  it  goes, 
is  consistent,  but  does  not  appear  to  be  complete,  it  may  be 
completed  by  extrinsic,  parole  evidence,  provided  a  new  de- 
scription is  not  introduced  into  the  body  of  the  contract.  2 
Phil.  Ev.  4  Am.  Ed.  p.  682,  et  seq.;  1  Greenl.  Ev.  ss.  297, 298 ; 
MiUer  v.  Travers,  4  Bing.  244;  MaggaH  v.  Cheater,  4  Ind.  124; 
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Niehda  v.  Johnson^  10  Con.  198 ;  Coleriek  v.  Hooker^  8  Ind. 
818.  The  case  last  cited  was  a  bill  to  enforce  a  specific  per* 
formance.  The  contract  sought  to  be  enforced  was  as  fol* 
lows: 

'^  I  have  this  day  sold  mj  lot  to  Alexis  Coquillardj  on  the 
plat  in  the  town  of  South  Bendy  on  the  plat  of  said  town  on 
the  river  bank.  I  have  received  value  and  will  make  the 
deed  as  soon  as  convenient.    AugtLst  llth,  1835. 

D.  H.  GOLEBICK.'' 

The  bill  alleged  that  Coleriek  had,  at  the  date  of  the  con- 
tract, one  lot,  and  but  one,  in  said  town,  and  that  it  was  lot 
No.  94,  for  which  a  conveyance  was  sought.  This  Court  held 
that  the  bill  was  sufficient,  and  that  its  averment  of  extrinsic 
facts,  to  explain  and  support  the  memorandum,  was  provable 
by  parole  evidence.  In  the  case  before  us,  the  premises  are 
thus  designated:  ^'AU  my,  Joseph  DeenCsy  interest  in  the 
south-west  quarter  of  section  85,  in  township  14,  Putnam 
County,  IndianaJ^  The  equal  portion  of  said  quarter,  which 
William  Torr  designed  Joseph  Deem  should  inherit  at  his, 
Torres  decease.  The  contract,  as  we  construe  it,  assumes  that 
Deem  had  a  prospective  interest  in  the  land,  which  was  an 
equal  portion  of  it,  in  expectancy.  What  was  that  interest? 
What  portion  of  the  land  was  his  equal  portion?  To  these 
inquiries  there  is  not,  on  the  face  of  the  contract,  any  satis- 
factory response.  The  terms  interest,  and  equal  portion,  in 
the  connection  in  which  they  are  used,  are,  no  doubt,  ambig- 
uous; they  are,  however,  consistent,  and  express  the  subject 
matter  of  the  sale,  but  leave  its  identity  uncertain.  Now  can 
Buch  identity  be  shown  by  proof  of  extrinsic  facts,  evincing 
the  intent  of  the  parties,  as  to  the  exact  quantity  and  deecrip* 
tion  of  the  thing  sold?  This  question,  in  view  of  the  au- 
thorities to  which  we  have  referred,  must  receive  an  afBrma- 


124 


SUPREME  COURT  OF  INDIANA. 


Torr  «t  al.  v.  Torr. 


tive  answer.  How  then  stand  the  plea^ngs?  The  complaint 
avers  that  immediately  after  the  purchase,  and  in  pursuance 
of  said  contract,  the  plaintiff  was,  by  William  TorTy  placed 
in  possession  of  the  south  half  of  said  quarter,  and  baa  ever 
since  retained  the  undisturbed  and  peaceable  possession  there- 
of, making  thereon  lasting  and  valuable  improvements,  &c. 
The  facts  thus  averred  at  once  describe  and  identify  the  equal 
portion,  intended  by  the  parties  to  be  conveyed  to  the  plain- 
tiff. She  was  placed  in  possession  of  the  south  half  of  the 
quarter,  pursuant  to  the  contract,  a  transaction  which  could 
not  have  occurred,  unless  that  half  quarter  had  been  agreed 
on  as  the  subject  matter  of  the  sale.  Hildebrand  v.  FogUy  20 
Ohio  147;  Dodge  v.  PotteVy  18  Barbour  194. 

But  the  appellants  propound  this  question:  How  could 
the  delivery  of  the  possession  of  the  south  half  be  in  pursu- 
ance of  the  contract,  for  Joseph  DeerrCs  equal  portion,  when 
the  averments  of  the  complaint  show  that  he  neither  had, 
nor  could  have  had  any  such  interest  as  described?  We  an- 
swer, William  Torr^  in  his  contract,  says  he  intended  that 
Joseph  Deem  should  inherit  the  equal  portion  at  his  decease. 
The  term  inherit,  in  its  legal  signification,  can  not  be  properly 
applied  to  the  prospective  interest,  as  the  same  is  referred  to 
in  the  contract,  because  Joseph  Deem  could  not  himself,  be  an 
heir  of  William  Torr^  and  of  course,  could  not  in  his  own 
right,  take  any  thing  from  him  by  way  of  inheritance.  But 
the  averments  are  that  Joseph  Deem  was,  at  the  date  of  the 
contract,  the  husband  of  Fanny  Deem,  who  was  then  the 
daughter  of  William  Torr;  that  the  purchase  was  made  of 
Joseph  and  Fanny y  and  embraced  all  the  title  and  interest, 
present  and  prospective,  which  they,  as  his,  Torres  heirs,  had 
or  might  have  in  and  to  said  quarter  section.  Now  these  aver- 
ments do  not,  in  our  opinion,  show  that  Joseph  Deem  neither 
had,  nor  could  have  had  any  such  interest  as  described,  but 
they  do  show  that  in  right  of  his  wife,  who  was  the  prospect- 
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ive  heir  of  William  Torr^  he  had  an  expectant  interest  in  the 
equal  portion  referred  to  in  the  contract  and  identified  in  the 
pleadings.  There  is,  in  one  respect,  an  apparent  variance 
between  the  averments  and  the  written  contract.  The  com- 
plaint alleges  that  the  plaintiff  purchased  of  Joseph  and  Fan- 
ny Deem,  all  their  interest  in  the  land,  while  the  contract 
states  that  the  interest  sold  was  Joseph  DeerrCs.  This  alleged, 
variance,  it  seems  to  us,  is  not  material.  William  TorVj  at 
the  time  of  the  sale,  was  the  equal  owner  of  the  land,  with 
his  assent  the  purchase  money  was  paid  to  another  person; 
he  bound  himself  to  convey  to  the  plaintiff,  and,  as  we  have 
seen,  the  subject  matter  of  his  engagement  was  sufficiently 
identified  by  the  averments.  These  facts  appear  in  the  com- 
plaint, and,  in  our  judgment,  cohstitute  a  sufficient  cause  of 
action.  Hence  an  inquiry  as  to  whom  the  prospective  inter- 
est in  the  thing  sold,  really  belonged,  would  not  involve  an 
essential  element  in  the  case.  The  complaint,  in  respect  to 
the  supposed  variance,  could  have  been  amended  on  the  trial 
in  the  Court  below,  and  will,  therefore,  be  deemed  to  be 
amended  in  this  Court.  2  E.  S.  p.  162,  sec.  680;  Case  v. 
Randal,  16  Ind.  459. 

The  several  demurrers  to  the  complaint  having  been  over- 
ruled, and,  as  we  think,  correctly,  the  defendants,  James  Torr 
and  Elizabeth  Coplinger,  filed  their  joint  answer,  and  Fanny 
Deem  answered  separately.  These  several  answers  are  alike 
in  form  and  effect,  and  are  in  substance,  bb  follows: 

1.  A  denial.  2.  It  is  untrue  that  the  interest  of  Joseph 
Deem  in  said  quarter  section  of  land,  was  the  south  half 
thereof,  or  that  the  obligors,  by  their  said  bond,  intended 
that  William  Torr  should  convey  that  half,  to  the  plaintiff. 
But  they  aver  that  the  then  interest  of  Deem,  in  said  quarter 
was  in  the  north  half,  and  that  the  bond,  when  it  was  exe- 
cuted, was  by  the  plaintiff,  as  also  by  Torr  and  Deem^  under- 
stood to  be  for  the  purpose  of  obliging  WiUiam  TwXy  to  con- 
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▼ey  to  the  plaintiff  the  north  half  of  said  qnarter,  and  the 
4efendant8  in  fact  say  that  William  TorVy  while  in  life,  viz : 
on  April  17th,  1858,  hy  his  deed  of  that  date,  duly  executed 
and  acknowledged,  and  recorded,  conveyed  to  the  plaintiff 
the  north  half  of  said  quarter,  in  full  discharge  of  the  bond, 
Ac.  3.  That  plaintiff  did  not,  under  or  by  virtue  of  said 
bond,  take  possession  of  said  land  or  any  part  thereof;  nor 
did  Deem  and  Tbrr,  or  either  of  them,  ever  make  any  con- 
tract in  writing,  signed  by  them,  or  either  of  them,  or  by  any 
person  thereunto  lawfully  authorized  by  them,  or  either  of 
them,  whereby  they,  or  either  of  them,  engaged  to  convey  to 
the  plaintiff  the  south  half  of  said  quarter  section.  4.  That 
after  the  making  of  said  bond,  WtUiam  Torr  by  a  good  and 
sufficient  deed,  conveyed  to  t&e  plaintiff,  for  the  consideration 
of  600  dollars,  as  therein  stated,  the  north  half  of  said  quar- 
ter in  full  accord  and  satisfaction  of  the  engagement  in  said 
bond  contained,  which  deed  ^he  received  in  full  accord  and 
satisfaction  for  the  same.  5.  That  Joseph  Deem  never  had 
any  interest  in  the  land  described  in  the  complaint;  never 
was,  or  under  any  circumstances  could  be,  an  heir  to  WHUam 
Torr  J  and  never  did  nor  could,  under  any  circumstances  in- 
herit from  said  Torr^  the  land  described,  or  any  part  or  por- 
tion thereof.  6.  That  the  600  dollars,  named  in  the  com- 
plaint, was  paid  to  Joseph  Deem^  by  WiUiam  Torr,  and  not  by 
the  plaintiff.  7.  As  to  so  much  of  the  complaint  as  refers  to 
a  purchase  by  the  plaintiff,  from  Joseph  and  Fanny  Deenty  of 
their  equal  portion  and  interest  in  said  quarter  section,  for 
600  dollars,  the  defendants  say  that  no  contract  in  writing, 
signed  by  them,  or  by  their  agent  thereunto  lawfully  author- 
ized, was  ever  by  them  made  with  the  plaintiff,  or  with  any 
other  person  for  her;  that  under  the  supposed  contract,  the 
plaintiff  never  took  possession  of  or  made  improvements  on 
said  supposed  equal  portion ;  nor  did  she  ever  pay  to  Fanny^ 
or  to  Joseph  and  Fanny ^  the  600  dollars,  or  any  part  thereof. 


MAY  TEBM,  186S.  127 


Torr  et  al.  «.  Torr. 


To  the  several  answers  of  the  defendants,  the  plaintiff  re* 
plied.  1.  By  a  general  traverse.  2.  That  defendants  are 
estopped  from  denying  the  interest  of  Joseph  Deem  in  the 
described  lands,  for  this:  that  William  Tbrr,  deceased,  by  his 
bond,  as  described  in  the  complaint,  admitted  that  Deem  had 
sach  interest,  &c.;  wherefore,  &c.  Defendants  demurred  to 
the  second  paragraph ;  but  their  demurrer  was  overruled  and 
they  excepted. 

Upon  the  issues  thus  formed,  the  cause  was  submitted  to  a 
jury,  who  having  found  specially,  as  to  certain  questions  of 
fact  propounded  to  them,  rendered  a  general  verdict  for  the 
plaintiff.    Motion  for  a  new  trial  denied,  and  judgment,  &c. 

The  defendants,  as  has  been  seen,  answered  separately.  To 
these  separate  answers  there  is  but  one  reply,  and  hence  it  is 
insisted  that  the  issues  are  left  open.  Can  a  plaintiff,  by  one 
reply,  take  issue  with  separate  answers?  The  question  thus 
raised,  does  not  appear  to  have  been  presented  in  any  form, 
to  the  lower  Court,  and  is  therefore  not  properly  examinable 
in  this  Court.  PerUy  ^c,  B.  R.  Co.  v.  Dayton^  18  Ind.  326; 
Svey  V.  Smithy  id.  461 ;  Davis  v.  JEngler,  id.  812.  We  think, 
however,  that  although  the  defendants  sever  in  their  answers, 
the  plaintiff  may  reply  effectively  by  one  general  denial,  but 
on  that  point  we  give  no  definite  opinion. 

But  the  demurrer  to  the  second  paragraph  of  the  reply, 
seems  to  be  well  taken.  That  paragraph  directs  itself  to  the 
entire  answers,  when  it  applies  alone  to  but  one  special  de* 
fence,  and  is  on  that  account  defective.  Slaughter  v.  Detineyy 
10  Ind.  108. 

The  causes  for  a  new  trial,  so  far  as  they  are  noticed  in  ar- 
gument, are  thus  assigned :  1.  The  verdict  is  unsustained  by 
the  evidence.  2.  The  Court  erred  in  permitting  evidence  to 
be  given  to  the  jury,  over  the  defendants'  objections,  as  ap- 
pears by  their  bill  of  exceptions.  8.  There  was  error  in  cer- 
tun  instruction  given  to  jury.    The  second  assignment  is  not 
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available,  because  tbe  grounds  of  the  objections  to  the  ad- 
mitted evidence,  are  not  stated  in  the  record.  This  position 
is  sustained  by  the  authorities.  Huston  v.  Huston,  4  Ind.  189 ; 
Smith  V.  Reed,  7  id.  242;  Fleming  v.  Potter,!^  id.  486. 

The  Court,  of  its  o\yn  motion,  thus  instructed  the  jury : 
"If  you  believe  from  the  evidence  that  William  Torr,  de- 
ceased, at  any  time  subsequent  to  the  making  of  said  bond^ 
told  the  plaintiff  to  keep  the  bond ;  that  it  would  be  good 
for  the  south  half  of  said  quarter,  and  that  at  or  about  the 
same  time  he  made  a  deed  to  her  for  the  north  half  of  the 
quarter,  and  left  the  bond  with  her,  to  be  by  her  kept  and 
retained,  as  a  contract  for  the  south  half,  and  upon  which 
the  Court  would  make  her  a  title,  and  that  she  has  so  retained 
and  kept  the  same,  then  you  may  find  for  the  plaintiff."  This 
instruction,  it  is  insisted,  told  the  jury  that  although  the  bond 
was  intended  by  all  the  parties,  for  the  north  half;  yet  if  Wil- 
liam Torr  told  her,  plaintiff,  to  keep  it  as  a  contract  for  the 
south  half,  they  should  find  for  the  plaintiff,  thereby  in  effect 
announcing  to  them  as  a  principle  of  law,  that  a  written  con- 
tract about  one  subject  matter,  can  be  made  by  parole  declar- 
ations to  stand  for  or  relate  to  another,  and  a  different  subject 
matter.  We  are  not  inclined  to  adopt  this  exposition.  The 
Court,  in  what  it  tells  the  jury,  does  not  assume  that  the  bond 
was  intended  for  the  north  half  nor  does  it  suppose  a  change 
of  the  original  contract,  but  says,  in  effect,  that  if  the  facts 
assumed  are  true,  and  the  declarations  of  WiUiam  Torr^  as 
stated,  were  made,  they  explain  the  apparent  ambiguity  in 
the  bond,  apply  it  to  the  south  half  of  the  quarter,  and  ren- 
der the  defendants,  as  his  heirs,  liable  for  a  conveyance  of 
that  half  to  the  plaintiff. 

But  suppose  the  instruction  to  be,  as  construed  by  the  ap- 
pellants, and,  therefore,  incorrect,  still  they  can  not  be  allowed 
to  complain,  because,  at  their  instance,  the  Court,  as  appears 
by  the  record,  subsequently  gave  this  instruction :     "  The 
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Bobjeet  of  inquiry  fbr  the  jury  is,  what  parcel  of  land  was 
intended  by  the  parties  when  the  bond  was  made  and  deliy* 
ered  to  the  plaintifi*;  for  if  at  the  time  of  the  making  of  the 
bond,  both  William  Torr  and  the  plaintiff,  understood  it  as 
being  for  the  north  half  of  the  quarter  section,  then  no  subse- 
quent agreement,  by  words  merely,  could  make  it  relate  to, 
or  stand  for,  the  south  half  of  the  quarter,  but  it  would  re- 
quire a  new  agreement  in  writing."  Now  if,  in  view  of  the 
appellant's  argument,  the  first  instruction  is  erroneous,  it 
must  be  conceded  that  the  Court,  in  its  second  instruction, 
corrected  itself  by  giving  a  proper  direction  to  the  jury. 
And  the  rule  is  well  settled,  that  if  the  Court  charge  the  jury 
MToneously  upon  a  given  point,  but  afterwards  corrects  the 
mistake  by  giving  a  legal  charge,  on  the  same  subject,  there 
IS  no  error.  Sloo  v.  Roberta^  7  Ind.  128 ;  Oronour  v.  DanidSy 
7Blackf.  108;  1  Ind.  822. 

The  record  shows  that  upon  the  trial  the  defendants,  James 
Torr  and  Elizabeth  CopUngeTj  to  sustain  the  issues  on  their 
part,  offered  to  introduce  their  co-defendant,  Joseph  Deem^  as 
a  witness ;  but  their  offer  was  refused,  and  they  excepted. 
This  ruling  is  assigiied  for  error,  but  the  point  involved  in 
the  exception  does  not  appear  to  have  been  presented  to  the 
Court  in  the  motion  for  a  new  trial,  and  can  not,  therefore, 
be  considered  by  this  Court.  15  Ind.  440,  441 ;  12  id.  675. 
Another  error  relied  on  by  the  appellants  is,  that  Joseph 
Deem,  the  husband  of  Fanny  Deem^  was  made  a  defendant^ 
appeared  and  demurred  to  the  complaint,  but  filed  no  answer, 
nor  does  he  appear  to  have  been  defaulted.  The  failure  to 
default  was,  doubtless,  an  irregularity,  but  not  such  an  one 
as,  in  any  degree,  affected  the  merits  of  the  controversy. 
The  defendant  was  served  with  process,  had  failed  to  plead, 
and  the  Court  had  a  right  to  enter  judgment  against  him  as 
upon  a  default.  If  the  entry  of  a  formal  default  was  not 
made,  it  was  amendable  in^the  Court  below,  and  will  be  re- 
Vol.  XX.— 9 
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garded  as  amended  here.  Key  ▼.  iZoAtn^on,  8  Ind.  868^ 
869. 

The  remaining  inquiry  relates  to  the  evidence ;  does  it  sus- 
tain the  verdict  ?  The  jury  found  specially,  "that  William 
TotTf  Josqph  Deem  and  the  plaintiff,  understood  and  treated 
Deem  as  having  an  interest  in  the  quarter  seotion  of  land ; 
that  that  interest  was  regarded  as  one  half  of  the  quarter ; 
that  the  plaintiff  paid  Deem  650  dollars  for  that  interest,  and 
that,  in  consideration  of  said  payment,  William  Torr  agreed 
to  convey  to  the  plaintiff  the  south  half  of  said  quarter.  That 
in  Jamiary^  1849,  the  plaintiff,  in  pursuance  of  the  contract^ 
and  with,  his  knowledge,  consent  and  approval,  took  posses- 
sion of  said  half  quarter ;  that  he  lived  with  her  seventeen 
years;  and  that,  also,  in  pursuance  of  said  contract,  and  with 
his  assent,  she  made  valuable  and  lasting  improvements  on 
the  same  half  quarter  of  land."  This  verdict,  if  it  accords 
with  the  proofs,  fully  sustains  the  case  made  by  the  complaint. 
The  evidence  is  voluminous,  and  we  are  not  inclined  to  refer 
to  it  in  detaiL  It  is,  however,  conflicting,  but  upon  ezamin* 
ation  of  it  we  are  of  opinion  that  the  conclusions  of  the  jury 
ought  not  to  be  disturbed.  Having  thus  decided  that  the 
verdict  must  be  allowed  to  stand  upon  the  evidence,  the  rul- 
ing of  the  Court  upon  the  demurrer  to  the  second  paragraph 
of  the  reply,  though  erroneous,  will  not  be  allowed  to  reverse 
the  judgment,  especially  as  that  reply  does  not  appear  to 
have  had  any  effective  bearing  in  the  decision  of  the  cause. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  costs. 

22.  L.  Hathaway  and  Wallace  ^  Harrison,  for  the  appellants. 

Matson  ^  Doggy ^  for  the  appellee. 
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Thb  Tsbbx  Hauts  Gas  Co.  v.  Tbel  and  Wife. 

P&AcnoB. — ^Where  error  is  alleged  to  have  been  committed  in  sus^ 
taining  a  demurrer  to  one  paragraph  of  a  complaint  or  answer,  and 
the  proof  designed  to  be  offered  under  sueh  rejected  paragraph 
irould  be  admlssable  under  other  paragraphs  of  the  same  complaint 
or  answer,  this  Court  will  not  consider  sueh  error. 

AonOH — NuiSANCB. — ^Where  a  priyate  corporation,  doing  business 
in  a  citj,  in  the  conduct  of  its  business,  creates  a  nuisance  which 
causes  injury  to  the  property  of  a  private  citiien,  such  corporation 
will  be  responsible  therefor  in  an  action,  notwithstanding  sueh  city 
may  have  attempted  to  authorise  the  doing  of  the  acts  which  caused 
the  nuisance. 

Bill  of  Excxptions — Time  of  Fiunq. — ^Where  a  definite  time  is 
giyen  for  the  filing  of  a  bill  of  exceptions,  and  the  same  is  not  filed 
within  that  time,  the  Court  ean  not,  at  a  subsequent  term^  authorise 
such  filing. 

APPEAL  from  the  Vigo  Circuit  Cdxirt. 

Hanna,  J. — ^This  was  an  action  for  the  recovery  of  dam- 
ages, resulting  from  an  alleged  nuisance,  caused  by  the  erec- 
tion of  the  buildings  and  operating  the  works  of  said  com- 
pany, whereby  the  atmosphere  was  impregnated  with  delete- 
rious and  offensive  odors,  and  the  water  with  unpalatable 
tastes,  Ac. 

Answer :  1.  Denial.  2.  The  works  are  lawful  and  useful, 
authorized  by  the  act  of  incorporation,  and  properly  conduct- 
ed. 8.  License  by  the  city  authorities.  4.  That  the  works 
are  erected  on  pounds  purchased  of  plaintiffs,  they  knowing 
the  purpose  for  which  it  was  acquired,  and  are  properly 
erected,  and  the  business  skillfully  conducted.  6.  License 
from  plaintifib.  6.  The  works  were  erected  under  a  contract 
with  and  license  from  the  city  authorities,  and  within  the 
limits  of  the  said  city  corporation — ^are  skillfully  conducted, 
and  of  good  public  utility,  Ac. 
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There  were  demurrers  Bustained  to  the  second,  fourth  and 
sixth  paragraphs  of  said  answer,  and  overruled  as  to  the 
others. 

The  first  question  presented  is  upon  these  rulings  in  sus- 
taining said  demurrers.  No  question  is  made  in  the  hrief  of 
appellant  in  regard  to  the  ruling  as  to  the  second  paragraph. 
As  to  the  fourth,  it  is  urged  that  by  the  acts  of  the  plaintifis, 
therein  set  forth,  they  are  estopped  or  precluded  from  main- 
taining this  suit.  On  the  other  hand  it  is  insisted,  first,  that 
even  if  the  property  was  so  sold  it  did  not  authorize  the  erec- 
tion of  a  nuisance.  Second,  that  the  defendants,  by  amend- 
ing said  fourth  paragraph,  and  making  it  in  the  form  setting 
up  a  license,  waived  any  benefit  that  might  otherwise  have 
resulted  from  the  ruling  on  it,  as  originally  presented,  if  it 
was  then  any  thing  but  a  plea  of  leave  and  license. 

The  record  shows  that  the  paragraph,  numbered  and  term- 
ed the  fifth  by  the  appellants,  was  filed  under  an  order  of  the 
Court  to  plead  over  upon  the  ruling  on  the  fourth.  And  fur- 
ther, it  is  argued  that  all  the  matters  that  might  have  been 
given  in  evidence  under  said  paragraph  were  available  under 
others.  It  may  be  possible  that  the  ruling  of  the  Court  waa 
wrong  upon  this  paragraph.  It  is  not  necessary  that  we 
should  pass  upon  that  question,  for  the  reason  that  no  injury 
could  have  resulted  to  the  defendant  from  said  ruling,  as  the 
same  evidence  was  admissible  under  other  paragraphs  of  said 
{^iswer. 

The  next  point  made  on  said  ruling  is  as  to  the  validity  of 
the  defence  attempted  to  be  set  up  in  the  sixth  paragraph.  It 
is  urged  that,  as  the  lighting  the  streets,  &c.,  of  a  city  is  a  mat- 
ter of  public  concern  and  importance,  therefore,  the  city 
authorities  have  the  right  to  license  and  permit  the  erection  of 
works  for  said  purpose ;  and  that  damages  can  not  be  recov- 
ered by  an  inhabitant  of  said  city  for  inconvenience,  &c.,  con- 
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«eqfreiit  upon  the  proper  and  skillM  mainteniMiee  of  taid 
works  by  a  private  company. 

This  proposition  may  be  correct ;  we  need  not  detel*mine 
whether  it  is  or  not,  as  to  all  instances  in  which  a  city,  or  a 
resident  thereof,  might  seek  to  maintain  a  suit  for  damages 
to  the  streets,  or  any  property  which  might  be  regarded  as 
the  property  of  the  city,  or  the  common  and  public  property 
of  the  citizens  thereof.  But  is  it  the  law  as  to  the  rights  of 
each  individual  as  to  injuries  that  might  result  to  his  private 
property?  We  tiiink  it  is  not.  We  can  not  believe  that  a 
municipal  corporation  has  the  right  thus,  indirectly,  to  take 
or  injure  the  property  of  a  private  citizen  without  responsi- 
bility resting  somewhere.  If  so,  where  so  naturally  as  upon 
the  person  causing  the  injury.  Did  the  city  authorities,  or 
this  private  corporation,  cause  such  injury  ?  We  think  it 
was  the  private  corporation  t&at  should  be  immediately  held 
responsible. 

Questions  are  attempted  to  be  raised  upon  instructions 
given  and  refused;  but  it  is  insisted  by  the  appellees  that 
such  instructions  are  not  before  us,  for  the  reason  that  they 
do  not  appear  at  length  in  any  bill  of  exceptions,  nor  do  they 
appear  to  have  been  signed  by  counsel  and  by  the  judge,  as 
authorized  by  the  statute.  In  assigning  causes  for  a  new 
trial,  the  instructions  are  set  forth  in  said  written  causes. 
Evidently  this  would  not  of  itself  be  sufficient.  It  is  not  re- 
quired that  the  reasons  should  be  spread  upon  the  order  book; 
therefore  we  could  not  infer  that  the  signature  of  the  judge, 
to  the  orders  of  the  day,  should  be  regarded  as  an  affirmation 
of  the  correctness  of  the  instructions  as  set  out  in  said  rea- 
sons.  The  force  of  this  is  seen  by  the  appellant,  and  it  is 
argued  that  the  defect  is  cured  by  the  bill  of  exceptions,  in 
which  this  language  occurs :  '^  And  this  was  all  the  evidence 
in  the  case ;  whereupon  the  Court  instructed  the  jury  as  here- 
inafter set  forth  in  the  reasons  for  a  new  trial."    An  admis^ 
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fion  iB  endorsed  upon  the  record  that  exceptions  were  taken 
at  the  proper  time  to  these  rulings  ^f  the  Court  in  giving  and 
refusing  instructions,  but  the  right  to  insist  that  the  said  rul- 
ingSy  &c.,  are  not  properly  in  the  record  is  reserved. 

It  is  also  argued  that,  as  it  is  thus  shown  that  objections 
and  exceptions  were  properly  taken,  the  reference  in  the  bill 
of  exceptions  above  set  forth,  sufficiently  makes  said  instruc- 
tions and  rulings,  as  set  out  in  the  reasons  for  a  new  trial,  a 
part  of  the  record. 

To  this  it  is  answered  that,  all  that  does  not  formally  and 
properly  make  up  the  record,  so  as  to  avail  the  appellants, 
and  if  it  did,  that  the  bill  of  exceptions  itself  is  not  a  part 
of  the  record,  and  a  motion  is  interposed  to  strike  it  out. 

It  is  shown  that  upon  the  trial  ninety  days  were  given  to 
prepare  and  file  bills  of  exceptions;  that  they  were  not  filed 
for  more  than  thirty  days  after  the  time  limited;  that  the 
judge  then,  in  open  Court,  at  a  term  subsequent  to  that  at 
which  the  trial  was  had,  gave  leave  to  the  appellants  to  pre- 
fer said  bills,  signed  them  and  caused  them  to  be  filed. 

Two  questions  are  presented  upon  this — first,  whether  the 
power  then  existed  in  the  Court,  under  our  statutes  and  prac- 
tice, to  make  such  order,  or  give  such  leave ;  and,  second,  if 
yes,  whether,  in  this  instance,  there  was  a  sound  exercise 
thereof  ? 

The  first  of  these  questions  has  already  been  anticipated  in 
the  cases  in  19  Ind.  178,  id.  815,  id.  824,  id.  883,  id.  890,  in 
which  it  is  held  that  such  an  order  of  the  Court  is  inopera- 
tive for  the  want  of  power  in  the  Court  to  make  it.  This 
dispenses  with  the  necessity  of  deciding  whether  the  reference 
to  the  instructions,  embodied  in  the  reasons  for  a  new  trial  in 
the  bilLof  exceptions,  made  the  same  a  part  of  the  record  or 
not.  It  also  leaves  out  of  view  the  various  and  interesting 
questions  so  ably  argued  in  reference  to  the  rulings  upon  said 
instructions. 
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Fer  Curiam. — ^The  judgment  is  affirmed,  with  costs  and  8 
per  cent,  damages. 

Usher  J  Thompson  ^  Scottj  for  the  appellant. 
Jl  P.  Baird  and  B.  B.  MoffaUj  for  the  appellees. 

I' IBB, APT    / 

BMAOHBR  V.  ISQiUt  et  oL 

m 

Praotics. — ^Where  a  case  is  presented  to  this  Court  upon  the  eyi- 
dence  in  the  record,  and  such  evidence  tendi  to  sustain  the  yerdiot 
or  finding  helow,  this  Court  will  not  disturb  the  same. 

RsTURN  OF  Orbeb  OF  Sale. — ^Where  a  mor^ge  has  been  forclosed, 
and  the  judgment  repleyied,  and  the  period  of  stay  haying  ezpired| 
and  order  of  sale  duly  issued  upon  the  decree,  the  return  of  thai 
order  of  sale,  by  the  direction  of  the  plaintiff,  without  the  disposi- 

,  lion  of  the  property  therein  described,  can  not  operate  as  a  dis- 
charge of  the  lien  authorised  by  the  mortgage,  nor  effect  the  rights 
of  repleyin-bail. 

Surety — ^Riohts  of. — The  surety  in  such  case,  by  proper  proceed- 
ing, might  have  compelled  the  creditor  to  proceed,  or  exonerate 
him  from  liability,  or  he  might  have  paid  the  debt  and  been  subro- 
gated to  the  rights  of  the  creditor. 

Clerk — Duty  of. — Section  428,  2  R.  S.  1852,  p.  176,  which  provides 
that,  at  the  expiration  of  the  stay,  it  shall  be  the  duty  of  the  Clerk 
to  issue  a  joint  execution  against  the  property  of  all  the  judgment 
debtors,  and  the  replevin- bail  is  merely  directory  as  to  the  manner 
or  form  of  the  execution,  and  does  not  make  it  his  duty  to  issue 
upon  the  expiratioB  of  the  stay,  without  an  order  from  the  plain- 
tiff or  his  attorney. 

APPEAL  fipom  the  Floyd  Circuit  Court 

Hanna,  J. — ^This  was  a  proceeding  instituted  by  Nune- 
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fnatkeTj  ti  replevin  bsil,  to  enjoin  the  oolleotion  of  a  judgment. 
Judgment  for  the  appellees. 

The  facts  charged  are,  that  on  the  10th  day  of  July^  1857, 
one  Richardson  recovered  a  judgment  against  one  Telson  for 
388  dollars.  At  the  same  time  one  Leyden  recovered  a  judg- 
ment against  the  same  defendant  for  410  dollars.  Each  of 
said  creditors  held  a  mortgage  on  the  same  piece  of  property, 
which  mortgages  were  foreclosed  in  that  proceeding.  On  the 
22d  of  the  same  month  the  plaintiff  became  replevin-bail. 
On  the  27th  of  January^  1858,  an  order  of  sale  and  execu- 
tion was  issued  on  said  judgment;  that  the  sheriff  adver- 
tised said  described  property  to  sell  on  the  17th  of  Marchj 
1858;  that  on  the  day  before  said  contemplated  sale,  said 
Ingle  represented  to  said  plaintiff  that  he  held  an  incum- 
brance on  all  the  property  of  said  Telson^  and  did  not  wish  it 
to  sell;  that  it  was  agreed  that  if  said  Ingle  would  pay  off 
the  Leyden  judgmenty  this  plaintiff  would  try  to  obtain  indul- 
gence from  Richardson;  that  Ingle  went  away  and  returned, 
and  said  he  had  paid  off  the  Leyden  judgment,  and  thereupon 
this  plaintiff  secured  an  order  from  Richardson  to  return  the 
execution  as  to  that  part,  &c. ;  that  he  did  not  know  until  the 
4th  day  of  January y  1861,  that  said  Ingle  had  procured  an 
assignment  of  the  Leyden  judgment  to  himself,  and  an  order 
to  return  the  execution  instead  of  satisfying  it;  that  he  is 
now  attempting  to  enforce  it ;  that  at  the  time  said  property 
was  first  advertised  it  was  worth  and  would  have  brought 
1200  dollars;  that  it  has  since  been  deteriorated  in  value,  be- 
cause of  the  destruction  of  the  building  by  a  storm,  and  has 
been  sold  on  an  order  of  sale  on  said  foreclosure,  and  ex- 
hausted in  the  payment  of  said  Richardson^s  part  of  said 
judgment;  and  an  execution  is  in  the  hands  of  the  sheriff, 
who  threatens  to  levy  upon  the  property  of  said  replevin- 
bail  ;  that  said  Telson  has  left  the  State  wholly  insolvent 

The  evidence  supports  the  allegation  in  the  complaint,  ex- 
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«ept  as  hereinafter  noticed.  Nunemacher  and  one  Shaw  each 
testified  to  the  arrangement  ^ith  IngUy  and  his  statements 
that  the  judgment  of  Leyden  was  paid.  There  were  also  two 
letters  of  Ingh  tending  to  show  that  Telson  was  indebted  to 
him  for  money  advanced  for  some  purpose.  Ingle  testified 
that  he  had  made  no  such  arrangement  nor  representations, 
and  was  indirectly  sustained  by  Crawford. 

Under  these  circumstances  we  can  not  say  but  that  there 
was  evidence  tending  to  support  the  finding  and  judgment  of 
the  Court,  and  we  can  not,  therefore,  disturb  the  ruling  in 
overruling  the  motion  for  a  new  trial  on  that  ground. 

There  is  evidence  showing  that  the  replevin-bail  consented 
and  indeed  assisted  in  procuring  the  return  of  the  execution 
as  to  Richardsoriy  \)ut  there  is  no  evidence  that  he  consented 
to  the  return  of  it  as  to  Leyden^  without  a  sale,  on  the  17th 
of  March,  1858,  nor  that  he  knew  in  what  manner  it  had 
been  returned  until  long  afterwards.  Upon  this  his  counsel 
press  the  point  that  he  was,  by  the  act  of  those  controlling 
said  Leydtn  judgment,  discharged  from  any  further  liability 
thereon.  This  is  not  like  an  ordinary  execution,  that  had 
been  issued,  levied  and  returned  upon  order  of  the  plaintiflT. 
The  mortgage  was  a  lien  having  its  due  priority.  The  equity 
of  redemption  having  been  foreclosed,  and  an  order  of  sale 
issued,  the  withdrawal  of  that  order  of  sale,  without  having 
accomplished  the  purpose  for  which  it  was  issued,  namely, 
the  disposition  of  the  property  therein  described,  did  not,  in 
our  opinion,  operate  as  a  discharge  of  that  lien  nor  efiect  the 
rights  of  the  surety.  It  is  not  shown  that  the  defendant  in 
said  order  had  any  other  property  that  would  have  been  there 
reached  if  that  in  the  order  of  sale  described  had  been  dis- 
posed of  for  a  sum  insuffieient  to  pay  the  debt;  even  if  that 
should  have  had  any  influence. 

It  was  substantially  then,  a  simple  postponement  of  the 
collection  of  a  debt,  by  the  act  of  the  creditor,  without  the 
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consent  of  the  surety  of  the  principal  debtor.  This  did  not 
amount  to  such  laches  as  should  operate  to  discharge  the 
surety.  1  Story's  Eq.^  sec.  826.  The  surety  might  have  com- 
pelled the  creditor  to  proceed  or  exonoratehim  from  liability ; 
id.  827 ;  or  he  might  have  paid  the  debt  and  have  been  subro- 
gated to  the  rights  of  the  creditor.    Id. 

It  is  urged  that  the  law  takes  the  management  of  the  case 
out  of  the  hands  of  a  creditor  in  permitting  the  debtor  to 
postpone  the  payment  by  giving  replevin  bail ;  and  it  is  then 
under  the  control  of  the  law  and  not  of  the  plaintiff;  that 
the  statutes  provide  that  the  proper  officer  shall  issue  an  exe- 
cution upon  the  expiration  of  the  stay,  brought  about  by 
giving  replevin-bail,  without  any  order  from  the  plaintiff;  and 
therefore,  such  surety  is  given  in  contemplation  of  said  stat- 
ute, and  with  the  expectation  that  the  due  execution  of  the 
writ  to  be  so  issued  will  not  be  interfered  with  by  the  credi- 
tor ;  and  that  such  an  interference  will  at  once  discharge  said 
surety. 

It  was  intimated,  in  Lewis  v.  PMUipSj  17  Ind.  108,  that  the 
section  of  the  statute  upon  which  this  position  is  built  should 
be  construed  as  directory,  as  to  the  form  in  which  the  execu- 
tion should  issue,  rather  than  the  time  when  it  should  be 
issued.  Upon  again  examining  the  question  we  are  still  in- 
clined to  adhere  to  the  construction  shadowed  forth  in  the 
case  above  referred  to. 

Per  Curiam^ — ^The  judgment  is  affirmed,  with  costs. 

James  Collins  lind  Alfred  B.  Collins^  for  the  appellant. 

It.  Crawford  and  Henry  Crawford^  for  the  appellees. 
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AiiTBBATiON  or  NoTB. — The  alteration  of  a  note,  procared  by  the 
payee,  by  the  addition  of  the  name  of  another  person  as  a  maker, 
after  it  had  been  executed  and  deliTered  to  the  payee  by  the  former 
parties,  and  withont  their  consent,  renders  the  note  void  as  to  such 
original  parties. 

Tbstimont  or  Attorneys. — In  such  case,  it  was  attempted  to  show, 
by  the  testimony  of  an  attorney,  in  reference  to  two  of  the  parties 
to  the  original  note,  and  for  the  purpose  of  showing  assent  by  them 
to  the  alteration,  that  they  offered  to  confess  a  judgment  on  the 
note  now  in  suit,  if  I,  (the  attorney,)  thought  they  could  do  it 
with  safety,  and  I,  knowing  that  said  L.  and  T.  had  signed  the  note 
as  sureties,  and  B,  being  the  principal,  they  could  not  confess  judg- 
ment with  safety  to  themselves;  and  it  appeared  that  such  admis- 
sion was  made  to  the  attorney  of  the  plaintiff  in  a  former  suit  on 
the  same  note,  by  two  of  the  parties  who  were  sureties  on  the  note. 

Seldj  that  such  admission  was  not  competent  evidence  against  them, 
because  it  was  obviously  addressed  to  the  attorney  in  order  to  elicit 
a  legal  opinion  from  him  touching  the  rights  of  the  parties,  as  be- 
tween themselves,  and  is  therefore  entitled  to  the  protection  ac- 
corded to  communications  made  to  an  attorney  in  professional  con- 
fidence, and  ought  not  to  have  been  disclosed;  and  the  facts  that 
the  admission  was  made  to  the  attorney  of  the  plaintiff  and  not  of 
these  parties,  could  make  no  difference,  because  if  the  attorney  of 
their  adversary  would  consent  to  act  as  their  attorney,  and  advise 
them,  the  rule  should  still  apply,  whether  the  attorney  was  paid 
for  his  advice  or  not. 

APPEAL  from  the  Vigo  Circuit  Court 

W0RDBN9  J. — This  was  an  action  by  WUsoriy  as  administra- 
tor of  SUaa  BowerSj  deceased,  against  BriggSj  Laney  and  Lewis^ 
upon  a  promissory  note,  of  which  the  following  is  a  copy : 

^  12,000.  December  29th,  1840. 

months  after  date,  wt,  or. either  of  us,  promise  to  pay 
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Silas  Bowers  or  order,  the  sum  of  2000  dollars,  if  not  paid 
when  due,  to  draw  10  per  cent,  interest,  per  annum,  till  paid, 
whether  in  note  or  judgment^  for  value  received. 
Signed :  John  Bkiggs,  Jk., 

«  Jambs  Lanby, 

Isaac  Lewis, 
Samuel  Thompson, 
John  Medlry." 

jThompson  was  not  sued,  and  Medley  was  alleged  to  have 
been  dead  at  the  time  the  suit  was  brought.  The  defendants 
BriggSy  Laney  and  Lewis  answered.  Their  answer  was  such 
as  to  admit,  in  evidence,  the  defense  hereinafter  stated.  Issue, 
trial,  verdict  and  Judgment  for  the  defendants. 

It  appears  by  the  answers  of  the  jury  to  interrogatories 
that,  after  the  note  had  been  signed  by  the  makers,  other 
than  Medley^  and  delivered  to  the  payee,  viz :  on  the  27th  of 
October^  1841,  Medley  who  lived  in  the  county  of  Vtyo,  signed 
it  as  one  of  the  makers,  at  the  instance  of  Bowers^  in  order 
to  enable  the  latter  to  bring  suit  upon  it  in  the  county  of  Vigo, 
the  other  makers  living  in  Parke, 

The  principal  question  in  the  cause  is  whether,  the  altera- 
tion of  the  note,  procured  by  the  payee,  by  the  addition  of 
the  name  of  another  party  as  maker,  after  it  had  been  exe- 
cuted and  delivered  to  the  payee  by  the  former  parties,  and 
without  their  consent,  rendered  it  void  as  to  such  original 
parties. 

That  such  alteration  avoided  the  note  as  against  the  origi- 
nal parties,  we  have  no  doubt  Harper  v.  The  State^  7  Blackf. 
61 ;  Henry  v.  CoatSy  17  Ind.  161 ;  Chappell  v.  Spencer^  28  Barb. 
584.  In  the  latter  case,  the  authorities  are  very  fully  collect- 
ed and  disci^ssed.  Vide  also  2  Parsons  on  Notes  and  Bills,  p. 
556-7.  Another  question  is  made.  The  plaintiff  had  taken 
the  deposition  of  Judge  Kinney  in  order  to  prove  a  subse- 
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queat  assent  to  the  alteration  of  the  note,  on  the  part  of  two 
of  the  original  makers,  viz :  Lewis  and  Thompson.  On  mo- 
tion of  the  defendants,  the  following  passage  in  the  deposi- 
tion was  stricken  out,  and  the  plaintiff  excepted:  ''They 
offered  to  confess  judgment  on  the  note  now  in  suit,  if  I 
thought  they  could  do  it  with  safety ;  and  I,  knowing  that 
aaid  Lewis  and  l^kompson  had  signed  the  note  as  sureties,  and 
Briggs  heing  the  principal,  they  could  not  confess  judgment 
with  safety  to  themselves." 

The  whole  deposition  of  Judge  Kinney  is  not  properly  be- 
fore us,  not  being  copied  in  the  bill  of  exceptions ;  the  follow- 
ing, however,  is  the  ground  of  the  ruling,  as  stated  by  the 
Court  below :  ''  On  a  motion  to  strike  out  a  part  of  the  de- 
position of  Judge  Kinney^  it  appeared  to  the  Court  upon  an 
inspection  of  the  record,  that  in  1841  a  suit  was  instituted 
upon  the  note  (now)  sued  on,  and  that  the  second  plea  then 
filedy  alleged,  amongst  other  things,  that  the  note  had  been 
changed  after  it  was  executed  by  the  payors,  who  resided  in 
Parke  County,  by  the  payee  having  procured,  without  the 
knowledge  or  consent  of  the  original  payors,  another  person, 
in  Vigo  County,  to  sign  it.  The  admission  testified  to,  was 
made  to  the  attorney  of  the  plaintiff  in  the  case,  and  was  by 
those  who  were  sureties  to  the  note.  As  the  proposition  was 
made  thus,  as  far  as  we  can  see  from  the  deposition,  in  a  con- 
ditional or  alternative  form,  we  can  not  come  to  any  other 
conclusion  than  that  it  was  intended  as  a  legal  proposition, 
or  in  the  form  of  a  question  to  elicit  a  legal  opinion  from 
Judge  Kinney  as  to  the  rights  of  the  parties  defendant  in  the 
case  as  between  themselves,  and  consequently  it  was  a  com- 
munication that  ought  not  to  have  been  disclosed  by  the  at- 
torney to  whom  the  question  was  addressed.^ 

The  offer  to  confess  judgment  in  the  manner  stated,  might 
have  had  some  tendency  to  show  an  assent  to  the  alteration 
of  the  note,  but  we  are  of  opinion  that  the  ruling  was  correct 
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on  the  groand  stated  below.  Judge  Kinney^  as  attorney  for 
the  plaintiff,  was  proseeuting  a  suit  against  the  makers  of 
the  note.  Some  of  these  makers  were  sureties.  They  were 
willing  that  judgment  should  go  against  them  if  it  could  be 
done  ^^with  safety  to  themselves/'  that  is,  we  suppose,  if  they 
would  not  have  it  to  pay,  or  if,  having  paid  it,  they  could  re- 
cover it  back  from  the  principal.  The  point  on  which  they 
wanted  light  was  as  to  the  effect  of  a  judgment  against  them, 
as  between  themselves  and  their  principal.  To  be  enlightened 
on  this  point  they  applied  to  Judge  Kinney^  undoubtedly  in 
the  capacity  of  an  attorney  and  prpfessional  adviser,  offering 
to  confess  judgment,  if,  in  his  opinion  as  such  attorney  and 
adviser,  they  could  do  it  with  safety.  But  it  is  objected  that 
Judge  Kinney  was  the  attorney  of  the  plaintiff  in  that  suit, 
and  not  the  attorney  of  the  defendants,  and  therefore  that 
the  communication  can  not  be  privileged.  We  are  not  ad* 
vised  by  the  record  that  Lewis  and  Thompson  at  that  time, 
had  any  other  attorney,  but  if  they  had  it  can  make  no  dif- 
ference. If  there  be  anything  wrong  in  the  matter,  it  was  in 
the  course  pursued  by  Judge  Kinney ^  in  giving  advice  to  the 
defendants  while  he  was  prosecuting  the  claim  against  them ; 
in  consenting  to  act  as  their  professional  adviser  in  a  matter 
so  intimately  connected  with  the  subject  in  which  he  was 
employed  adversely  to  them.  He  did  thus  consent  to  act  as 
their  legal  adviser,  by  ^ving  them  his  opinion  upon  the  point 
upon  which  they  sought  it.  We  do  not,  however,  see  any- 
thing reprehensible  in  the  course  pursued  by  Judge  Kinney. 
He  was  consulted  and  gave  his  advice  upon  a  point  in  respect 
to  which,  the  plaintiff  in  the  case  then  pending,  had  no  in- 
terest; upon  a  question  as  to  rights  of  the  defendants  as  be- 
tween themselves;  and  his  advice  was  certainly  very  proper 
and  correct.  That  Lewis  and  Thompson  had  a  right  to  take 
the  advice  of  counsel,  in  respect  to  the  matter  on  which  they 
sought  information,  and  their  communication  would  be  priv- 
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ilegedy  although  no  Bait  wbb  pending  in  respect  to  the  matter 
on  which  they  sought  advice,  is  clear.  1  Phil.  Ey.  p.  180, 
note  62,  Ed.  1869 ;  Beed  v.  Smithy  2  Ind.  160.  They  might, 
perhaps,  as  well  have  applied  to  Judge  Kinney  for  the  advice 
sought  as  to  any  other  lawyer.  It  does  not  appear  that 
Judge  Kinney  was  paid  any  fee  for  his  advice,  nor  is  it  neces- 
sary that  any  should  have  been  paid.  Beed  v.  Smithy  supra. 
For  aught  that  appears,  he  was  legally  entitled  to  one  as 
much  as  for  advice  in  any  other  case. 

Fer  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

John  P.  Bairdy  Charles  E.  Hosford  and  Putnam  Brown^  for 
the  appellant. 

Usher  ^  Pattersony  and  McDonald  ^  Boachey  for  the  appel- 
lees. 


QuARLB  V.  Jones. 

EviDBNCB. — ^In  an  action  upon  a  note,  against  the  principal  and  sure- 
ty, by  an  endorsee,  under  an  issae  tendered  by  the  surety,  in  his 
answer  that  the  note  was  paid  before  its  pretended  endorsement  to 
the  plaintiff,  it  is  competent  for  the  surety  to  prove  that  the  note 
was  given  for  the  debt  of  the  principal  to  the  payee,  and  that  the 
principal  called  at  the  payee's  house,  and  told  him  the  note,  (being 
secured  by  mortgage,)  was  a  lien  on  land  then  owned  by  his  wife 
and  children,  and  said  if  the  payee  would  throw  off  about  what  it 
would  cost  to  collect  the  note,  he  could  have  the  money  on  it, 
which  the  payee  agreed  to  do,  and  that  he  then  paid  the  full 
amount  of  the  note,  less  the  amount  thrown  off,  and  the  payee 
handed  him  the  note,  which  he,  soon  after,  handed  back  to  the 
payee,  and  requested  him  to  endorse  it  in  writing  to  the  plaintiff, 
which,  after  some  objections,  he  did,  upon  his  assurance  that  there 
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should  never  be  any  trouble  about  it.  Such  testimony  tended  to 
show  that  the  note  was  paid  before  endorsesMnt,  and  at  the  time 
of  endorsement,  was  thetrefore/tfitc^tM  officio, 

APPEAL  from  the  Bartholomew  Common  Pleas. 

WoRDBN,  J. — Suit  by  Quarle  against  Joriiks  and  Lafever  upon 
a  promissory  note,  made  by  the  defendants  to  one  Thomas 
WilkersoTiy  and  by  the  latter  endorsed,  without  recourse  to 
the  plaintiff!  Judgment  by  default  against  Le/ever.  Jones 
answered,  alleging  payment  of  the  note  to  Wilkerson  before 
the  assignment.  Issue,  trial  by  jury,  verdict  and  judgment 
for  defendant  Jones. 

The  plaintiff  appeals  and  seeks  to  reverse  the  judgment  on 
two  grounds.  1.  That  the  Court  permitted  improper  evi- 
dence to  go  to  the  jury;  and  2.  That  the  verdict  is  not  sus- 
tained by  the  evidence. 

Wilkersony  the  payee  and  indorser  of  the  note,  testified  as 
follows :  "  It,  the  note,  was  given  as  follows :  I  held  a  note 
against  Samuel  L.  LefeveVy  and  that  was  taken  up,  and  Lefever 
gave  me  the  note  now  sued  on,  in  its  place,  and  the  note  now 
sued  on  was  secured  by  a  mortgage  executed  by  Jones  to  me. 
I  always  understood  that  the  note  sued  on  was  Lefever^ s  debt, 
and  Jonjts  was  surety.  Lefever  paid  the  interest  on  it,  annu- 
ally. Along  in  the  1st  of  Marchj  1859,  Lefever  came  down 
to  my  house,  on  the  cars,  and  told  me  he  came  to  lift  the 
note.  He  said  it  was  a  lien  on  land,  at  that  time  owned  by 
his  wife  and  children.  He  wanted  me  to  throw  off  a  part. 
He  told  me  if  I  would  throw  off  about  what  it  would  cost 
for  an  attorney  to  collect  it,  that  I  could  have  the  money  on 
it.  &e  stayed  all  night  at  my  house,  and  the  next  morning 
I  agreed  to  throw  off  the  note,  I  think,  27  dollars  and  65 
cents.  Lefever  accepted  the  proposition,  and  he  then  paid 
me  the  full  amount  of  the  note,  less  the  amount  thrown  oS. 
When  he  handed  me  the  money  I  handed  him  the  note.    He 
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afterwards  handed  me  back  the  note  and  said  he  wanted  me 
to  transfer  it  by  indorsement  in  writing  to  Vincent  A.  QuarUj 
but  I  did  not  like  to  indorse  it  much,  and  objected  to  doing 
so,  and  he  told  me  there  ^oold  never  be  any  trouble  about 
the  note,  and  I  then  did  indorse  it  in  writing,  on  the  back  of 
the  nqte." 

The  plaintiff  excepted  to  the  introduction  of  so  much  of 
the  above  evidence  as  related  to  the  manner,  terms,  and  cir- 
comstances  of  the  indorsement  of  the  note,  for  the  reason 
that  parol  evidence  could  not  control  a  written  indorsement 
and  that  it  was  not  relevant  to  the  issue.  The  objection,  we 
think,  was  clearly  not  well  taken*  We  see  nothing  in  the 
testimony  that  would  in  any  degree  violate  the  rule  exclud- 
ing parol  evidence  to  contradict  or  vary  the  legal  effect  of  a 
written  instrument.  It  is  clear  that,  if  the  note  was  paid  to 
WUkerson  before  indorsement,  it  was  functus  officio^  and  the 
indorsement  of  it  by  the  payee  to  the  plaintiff,  could  not  re- 
vive it  and  give  the  latter  a  right  of  action  against  the  mak- 
ers. The  evidence  tended  to  prove  such  payment,  and  was 
relevant  to  the  issue  found. 

"We  have  examined  the  evidence  carefully,  and  although 
the  weight  of  it  may  not  accord  with  the  verdict,  yet  it  is 
such  that  under  the  well  established  rules  of  this  Court,  we 
can  not  disturb  the  decision  of  the  Court  below,  in  overrul- 
ing a  motion  for  a  new  trial. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

Francis  T.  Hordj  for  the  appellant. 

Thos*  A.  Hendricks  and  Stansifer  ^  Herod^  for  the  appellee* 
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BowBN  V.  Spsabs  et  al. 

PnAOTicB. — A  sued  ^  on  a  note.    B  interposed  do  general 
to  the  complaint,  but  answered  by  way  set-off. 

Beld^  That  the  defendant  was  entitlecTto  open  and  close  the  argument 
on  the  trial,  and  that,  the  fact  that  the  plaintiff  replied  affirmatively 
to  the  defendant's  answer,  setting  up  new  matter,  did  not  change 
the  rule,  because,  until  the  defendant  had  proved  his  set-off,  the 
plaintiff  could  not  be  required  to  prove  any  thing. 

Where  there  are  several  issues  in  a  cause,  and  the  plaintiff  is  required 
to  prove  any  one  of  them  before  he  is  entitled  to  a  verdict,  he  is 
entitled  to  open  and  close. 

Semble,  That,  when  the  defendant  is  entitled  to  the  opening  and  close 
of  the  argument,  he  is  also  entitled  to  open  and  close  the  evideneei 
and  if  he  waives  the  latter  right,  such  waiver  will  extend  also  to 
the  argument;  but,  where  the  record  is  silent  on  the  subject,  this 
Court  will  not  presume  that  he  waived  the  right  to  open  and  close 
the  evidence. 

APPEAL  from  the  Cas$  Circuit  Court 

WoRDBNy  J. — This  was  an  action  by  the  appellees  against 
the  appellant,  upon  a  promissory  note,  made  by  the  latter  to 
the  Lake  JErie^  Wabash  and  St.  Louia  Railroad  Co.y  and  in- 
dorsed by  the  company  to  the  plaintiffi.  Issue,  trials  verdict 
and  judgment  for  the  plaintiffs. 

The  first  error  assigned  is  upon  the  refusal  of  the  Court  to 
allow  the  appellant  the  opening  and  closing  of  the  argument 
of  the  cause  to  the  jury.  The  record  shows  that  such  was 
the  ruling,  and  this  is  one  of  the  causes  for  which  a  new  trial 
was  asked.  In  the  opinion  of  the  Court,  thb  was  error,  for 
which  the  judgment  will  have  to  be  reversed. 

The  issues  stood  as  follows :  There  was  no  general  denial 
put  in  to  the  complaint.  The  defendant  answered  in  three 
paragraphs  by  way  of  set-off,  alleging  an  indebtedness  from 
the  railroad  company  to  himself  which  accrued  before  notice 
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to  him  of  the  assignment  of  the  note.  The  plaintiff  replied: 
1.  By  denial  of  the  set-off;  and,  2.  Alleging  affirmative  mat- 
ter,  viz :  That  the  defendant  and  the  railroad  company  had 
accounted  together  and  settled  the  matters  thus  set  up  by 
way  of  off-set. 

The  statute  provides  that  the  party  having  the  burthen  of 
the  issue,  shall  have  the  opening  and  closing  of  the  argument. 
2  K.  S.  1852|  p.  112,  sec.  826.  It  is  apparent  that  as  the  is- 
sues stood,  the  burthen  was  upon  the  defendant  If  neither 
party  had  offered  any  evidence,  the  plaintiff  would  have  been 
entitled  to  a  verdict,  because  the  cause  of  action  was  not  de- 
nied, and  the  defence  was  wholly  of  an  affirmative  character. 
The  fact  that  the  plaintiffs,  in  addition  to  their  denial  of  the 
set-off,  had  replied  affirmatively  thereto,  setting  up  new  mat- 
ter, can  not  change  the  burthen,  because  until  the  defendants 
had  proved  the  set-off,  the  plaintiffs  could  not  be  called  upon 
to  prove  their  special  replication.  But  it  is  said  that,  where 
there  are  several  issues,  and  the  proof  of  one  lies  on  the 
plaintiff,  he  is  to  begin.  Jackson  v.  Pittsfordy  8  Blackf.  194. 
This  rule  we  recognize  as  correct.  We  understand  it  to 
mean  that  where  there  are  several  issues,  and  the  plaintiff  is 
required  to  prove  any  one  of  them,  before  he  is  entitled  to  a 
verdict,  he  is  to  begin.  In  the  case  cited,  non  assumpsit  wa» 
put  in,  which  threw  the  burthen  upon  the  plaintiff  and  en- 
titled him  to  begin.  But  it  is  claimed,  that  if  the  defendant 
was  entitled  to  the  opening  and  close  of  the  argument,  he 
was  also  entitled  to  proceed  in  the  same  order  in  respect  to 
the  evidence,  and  that  by  waiving  his  right  to  proceed  in  that 
order,  in  respect  to  the  evidence,  he  waived  also  his  right  in 
that  respect  in  reference  to  the  argument.  There  is  no  doubt 
that  the  defendant  was  entitled  to  open  and  close  the  evidence, 
and  if  he  waived  that  right  and  consented  that  the  plaintifb 
open  and  close  the  evidence,  without  reserving  any  right  as 
to  the  argument,  perhaps  the  waiver  would  extend  also  to  the 
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argument.  But  there  is  nothing  in  the  record  which  shows 
that  the  appellant  waived  the  right  to  open  and  close  the  evi- 
dence, nor  that  he  did  not  exercise  that  right.  For  anght 
that  appears^  he  opened  and  closed  the  evidence.  We  can 
not  presume  that  the  Court  below  deprived  the  appellant  of 
a  legal  right,  and  that  he  acquiesced  therein,  and  upon  this 
presumption,  base  the  further  presumption  that  the  appellimt 
waived  a  further  right. 

Per  Curiam. — ^The  judgment  below  is  reversed,  with  costs, 
and  the  cause  remanded. 

D.  D.  Ptatty  for  the  appellant. 

W.  Z.  Stewart  J  for  the  appellees. 


Marklb  v.  Robbbtson. 

APPEAL  from  the  Gh'arU  Circuit  ^ourt. 

Per  Curiam. — ^On  the  7th  day  of  January^  1857,  Patrick 
Treehan  and  wife  executed  a  mortgage  to  William  W.  Wood- 
ward upon  a  tract  of  land.  The  mortgage  was  duly  ac- 
knowledged and  recorded.  William  B.  Allen  clainis  that  the 
same  land  was  conveyed  to  him  on  the  5th  of  January,  two 
days  prior  to  Woodward^ s  mortgage.  The  Court  below  held 
that  the  land  was  not  so  conveyed;  and  whether  that  hold- 
ing was  erroneous  is  the  only  question.  Nothing  is  disclosed 
as  to  the  transaction  in  which,  or  the  consideration  upon 
which,  Allen  got  the  land.  Alien  testified  that  the  deed  was 
sent  to  him  on  the.  5th  of  January,  from  Indianap6lis\  see 
Branham  v.  Bradford,  17  Ind.  47 ;  but  that  it  was  not  ac- 
knowledged, and  he  immediatdy  returned  it  to  the  maker  at 
Racine,  Wisconsin,  where  it  was  witnessed  and  acknowledged 
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on  the  2l8t  of  the  same  month,  and  then  sent  back  to  him 
at  Anderson.  Kow,  did  Allen  accept  the  deed  as  delivered  on 
the  5th  or  not  ?  The  Court  inferred  that  he  did  not  This 
Court  inclines  to  the  opinion  that  the  inference  is  that  he 
did,  and,  hence,  sent  it  to  be  perfected  and  returned.  On  an* 
other  trial  more  evidence  may  be  given. 

Reversed  with  costs,  and  remanded  for  another  trial. 

W.  S,  Pierce  and  JS*  JD.  Thompson^  for  the  appellant. 
I   £.  T.  St.  JohUy  for  the  appellee. 
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Witness. — ^Where  the  husband  and  wife  joiil  in  an  action  for  the  re- 
covery of  the  separate  property  of  the  wife,  both  the  wife  and  the 
defendant  are  competent  witnesses  in  the  cause. 

Pabties. — In  actions  io  recover  the  separate  property  of  the  wife, 
she  may  sue  alone. 

APPEAL  from  the  Carroll  Common  Pleas. 

PeekikS)  J. — We  understand  this  case  to  be  as  follows :  A 
single  woman,  Ludnda,  by  name,  worked  for  Benjamin  Gee, 
from  the  Iftt  of  Aprils  1848,  to  January  1st,  1856.  At  this 
latter  date,  or  soon  after,  she  married  John  M.  Lewis.  This 
suit  was  afterwards  brought  by  said  John  and  Imcinda^  joint- 
ly, against  Gee  to  recover  what  was  due  to  Lucinda  for  her 
labor,  performed  while  a  femme  soU^  for  Gee. 

On  the  trial,  which  occurred  on  the  lOtk  day  of  November j 
1862,  the  plaintiff,  Lucinda^  offered  herself,  and  the  defendant, 
Geej  offered  himself,  each  as  a  witness  in  the  cause,  but  the 
Court  exdttded  than;  and  whether  that  exclusion  was  right 
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or  wrong  is  the  only  question  sought,  by  connsel,  to  be  pre* 
sented  to  this  Court. 

The  amount  of  money  due  Lucinda  at  the  time  of  her  mar- 
riage remained  her  separate  property  after  her  marriage. 
MartindaU  y.  TibbdtSj  16  Ind.  200.  She  might  have  sued  alone 
for  it.  Her  husband  was  but  a  nominal  party  when  joined, 
and  would  have  no  interestor  control  over  the  judgment  when 
recovered.  Bee  sec.  794,  p.  884,  1  G.  &  H.  Had  the  Court 
allowed  Lucinda  to  testify,  then,  in  the  cause,  she  would  have 
been  a  witness  not  for  or  against  her  husband,  but  for  her- 
self, just  as  she  would  have  been  had  she  sued  alone  and 
offered  herself  as  a  witness.  Why,  then,  should  the  Court 
I  have  excluded  her? 

At  common  law,  interest  disqualified  a  person  as  a  witness. 
It  does  not  disqualify  under  the  code.    2  .G.  &  H.  168. 

At  common  law,  being  a  party  to  the  suit  disqualified  as  a 
witness.  This  disqualifiction,  also,  is  removed  by  the  code. 
Ibid. 

At  common  law  husband  and  wife  were  disqualified  to  be 
witnesses  for  or  against  each  other,  and  this  disqualification 
continues  in  full  vigor  under  the  code,  even  in  civil  suits  be- 
tween husband  and  wife.  Ibid;  Alcock  v.  Alcocky  12  Eng.  L. 
&  E.  Rep.  p.  854 ;  Hasbrouck  v.  Vandervoostj  5  Selden,  p.  158. 
And  it  has  been  held,  but  we  do  not  decide  the  point  here, 
that  this  disqualification  can  not  be  waived.    1  Greenl.  Ev., 

sec.  840. 

Where  there  are  concurrent  disabilities  they  must  aU  be  re* 
moved  before  the  person  can  be  admitted  as  a  witness.  Aleoek 
V.  Alcockj  supra. 

In  the  case  at  bar,  the  disability  of  interest,  and  that  of  be* 
ing  a  party  to  the  suit,  had  both  been  removed  by  statute, 
and  that  of  husband  and  wife  did  not  exist,  because  the  wife 
did  not  offer  to  testify  for  or  against  her  husbuid. 

The  wife  was  a  competent  witness,  in  her  own  behalf  in 
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this  case,  because  the  case  did  not  require  her  to  testify  touch- 
ing her  husband's  interests  or  rights ;  and  as  she  was  compe- 
tent, so,  also,  was  the  defendant,  Gee, 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  a  new  trial. 

X  C  AppUgate^  for  the  appellant. 

Graham  ^  Graham^  for  th^  appellees. 


Bayless  r.  TousET. 

Pbaotics — DiscoNTiNUANOX. — Under  the  code,  where  the  plaintiff 
in  an  action  demands  a  Bpecific  sum,  and  the  defendant  answers  as 
to  a  part  of  the  cause  of  action,  and  the  plaintiff  thereupon  de- 
murs to  such  partial  answer,  but  does  not  at  the  same  time  pray 
judgment  for  the  unanswered  part  of  his  cause  of  action,  such 
omission  shall  not  work  a  discontinuance  of  his  action,  but,  with 
leave  of  Court,  he  may  so  amend  his  prayer  as  to  obviate  the  objec- 
tion. The  spirit  of  the  code  requires  that  every  cause  shall  be 
tried  upon  its  merits. 

APPEAL  from  the  Decatur  Circuit  Court. 

Ps&KiNS,  J — Suit  upon  a  promissory  note  for  680  dollars. 

Answer,  as  to  200  dollars  of  the  note,  a  failure  of  consid- 
eration. 

Demurrer  to  the  answer  without  praying  judgment  for  the 
part  of  the  cause  of  action  left  unanswered. 

The  defendant  then  appeared  specially  for  the  purpose  of 
moTing  for  judgment  of  discontinuance  against  the  plaintiff. 
On  that  motion  being  made,  the  plaintiff  asked  leave  to  with- 
draw his  demurrer,  and  reply  to  the  answer.  The  Court 
granted  the  leave  and  refused  judgment  of  discontinuance. 
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The  plaintiff  then  craved  judgment  as  to  the  part  of  the 
complaint  unanswered,  and  replied  to  the  answer  to  the  other 
part.  The  Court  then  tried  the  issue  formed,  found  it  for 
the  plalntifl^  and  rendered  final  judgment  in  his  favor  for  the 
amount  of  the  note  and  interest. 

The  defendant  appeared  specially  at  every  step,  for  the  pur* 
pose  of  objecting  and  excepting. 

He  appealed  to  this  Court  from  the  judgment. 

The  only  question  for  decision  is,  did  the  Court  err  in  re- 
fusing the  judgment  of  discontinuance,  and  in  permiting  the 
plaintiff  to  amend  or  change  his  defective  pleading  ? 

The  word  discontinuance  is  not  limited  to  a  single  legal  use. 
Discontinuance,  at  common  law,  was  the  termination  of  an 
estate,  or  of  a  suit  at  law.  * 

Where  a  tenant  intail,  or  perhaps  any  tenant  of  the  free- 
hold, assumes  to  convey  a  larger  estate  than  he  possesses,  it 
works  what  is  called  a  discontinuance  of  the  estate  as  to  re- 
mainder-man or  reversioners.    3  Black.  171- 

In  the  progress  of  a  suit  at  law,  a  discontinuance  of  it 
might  occur  in  either  of  these  modes,  viz : 

1.  The  plaintiff  might  voluntarily  discontinue,  or  dismiss 
his  suit;  8  Pet.  Abr.  883;  and  this  he  may  do  under  the  code. 
2  G.  &  H.  216. 

2.  The  Court  might  compel  the  plaintiff  to  di^ontinue  by 
dismissing  his  suit  for  disobedience  to  some  order  of  Court; 
and  this  may  be  done  under  the  code.    2  G.  &  H.,  supra. 

3.  There  were  discontinuances  by  operation  of  law.  Peters- 
dorfy  in  his  abridgement,  vol.  8,  p.  887,  enumerates  some  eleven 
or  twelve  different  examples  of  discontinuances  belonging  to 
this  division,  many  of  which,  certainly,  would  not  be  held  to 
occasion  discontinuances  under  our  code;  for  example,  de- 
murring or  replying  to  a  plea  in  bar,  as  if  it  were  a  plea  in 
abatement;  failing  to  pray  judgment,  or  proper  judgment,  in 

a  reply*  Ac* 
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Blaekstonej  vol.  3,  p.  816,  says :  *'  And,  after  isBue  or  de- 
murrer joined,  as  well  as  some  of  the  preyious  stages  of  pro- 
ceeding, a  day  is  continually  given  and  entered  upon  the 
record  for  the  parties  to  appear  or  from  time  to  time,  as 
the  exigence  of  the  case  may  require.  The  giving  of  this 
day  is  called  the  continuance^  because  thereby  the  proceed- 
ings are  continued  without  interruption  from  one  adjourn- 
ment to  another.  If  these  continuances  are  omitted,  the 
cause  is  thereby  discontinued,  and  the  defendant  discharged, 
sine  dicy  for  this  term;  for  by  his  appearance  in  Court  he  has 
obeyed  the  command  of  the  £ing's  writ ;  and  unless  he  be 
adjourned  over  to  a  certain  day,  he  is  no  longer  bound  to  at- 
tend upon  that  summons/'  This  is  not  now  the  law  in  Indi- 
ana,   tint  see  the  case  of  Bose  v.  Comstocky  17  Ind.  1. 

Again,  says  Mr.  Chittyy  if  an  answer  assume  to,  and  do 
only  answer  a  part  of  a  cause  of  action  alledged  in  a  com- 
plaint, the  plaintifi*  should  crave  judgment  for  the  part  un- 
answered, as  by  nil  dicit ;  and  ^^  if  he  demur  or  plead  over, 
without  taking  such  judgment,  the  whole  action  is  discontin- 
ued."   1  Chit.  PI.  p.  528. 

Under  this  authority  it  is  claimed  that,  in  the  case  at  bar, 
there  was  a  discontinuance.  The  authority  is  in  point,  as  a 
general  proposition,  and  if  it  correctly  lays  down  the  common 
law  rule,  and  that  law,  on  this  point,  governs  in  Indiana ; 
then,  if  a  discontinuance  could  not  be  remedied  by  amend- 
ment, the  Court  below  erred  in  its  ruling  in  this  case. 

In  New  York  it  is  denied  that  Mr.  Chitty  correctly  lays  down 
the  common  law  rule;  see  American  note  to  1  Chitty,  supra; 
and  if  he  does,  we  doubt  its  harmony  with  our  code;  but 
however  this  may  be,  it  is  stated  in  ah  English  note  to  the 
page  of  Chitty  cited,  that  "  the  plaintiff  may  rectify  his  mis- 
take by  taking  judgment  [for  the  unanswered  part  of  the 
cause  of  action,]  at  any  time  during  the  same  term.  Stra. 
808;  Lord  Raymond,  716;  1  Balk.  180."    See,  also,  Henry  y. 
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Riehardsy  1  Henry  Blacketone^  645.  This  recognizes  the 
right,  in  such  caBe,  to  amend,  and  accords  with  the  spirit  of 
our  code  of  practice,  which  is  that  a  suit  once  in  the  proper 
Court  need  never  go  out  until  it  is  decided  upon  its  merits. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  1  per  cent. 
damages  and  costs. 

Oscar  B.  Hard  and  Cortez  Ewingj  for  the  appellant. 

Samud  Bryan^  for  the  appellee. 


Holloway  v.  Holloway. 

Praotics. — ^Where  a  demurrer  is  filed  to  jbhe  complaint,  and  is  sus- 
tained by  the  Court,  and  exception  is  taken  bj  the  plaintiff,  but  the 
record  on  appeal  fails  to  show  that  any  final  judgment  was  ordered, 
the  appeal  can  not  be  considered  properlj  before  this  Court. 

• 

APPEAL  from  the  Tipton  Circuit  Court. 

Per  Curiam. — ^The  appellant,  who  was  the  plaintifi',  on  Au- 
gust 26th,  1862,  filed  his  complaint  against  JSfaryJf.  Holloway^ 
his  wife,  for  a  divorce.  The  complaint  alleges,  among  other 
things,  the  marriage  of  the  parties,  the  plaintiff's  residence 
in  Tipton  county,  and  as  a  ground  for  divorce  it  avers  that 
defendant,  on  the  13th  of  January,  1862,  without  just  cause, 
Ac,  abandoned  the  plaintiff,  and  that  a  reconciliation  was  im- 
probable, &c.  Defendant  demurred  to  the  complaint.  Her 
demurrer  was  sustained}  and  plaintiff  excepted.  But  the 
record  fails  to  show  that  final  judgment  was  rendered  in  the 
cause,  hence  the  appeal  is  not,  properlj,  before  us. 

The  appeal  is  dismissed,  with  costs. 

McDontddj  Boache  ^  Lewis,  for  the  appellant. 
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SuBXTT. — A  reeoYered  a  judgment  against  jB,  aa  prinoipali  and  (7,  aa 
anretjy  and  execution  was  issued  thereon,  and  delirered  to  the 
sheriff,  and  became  a  lien  upon  ample  personal  property  of  the 
principal  to  pay  the  debt.  The  principal  debtor  then  made  a  fhmd- 
ulent  assignment  of  all  his  personal  properlj  to  A  and  another, 
who  both  had  full  knowledge  of  fraudulent  purposes  of  their  as- 
signor. A  then,  under  color  of  said  assignment,  remoYcd  all  the 
personal  property  so  assigned  out  of  the  county,  and  sold  the  same 
and  appropriated  the  proceeds  to  his  own  use,  in  order  that  said 
judgment  might  be  collected  of  (7,  the  surety,  and  then  assigned 
said  judgment  to  D  and  E^  who  were  innocent  purchasers  thereof, 
without  notice  of  the  facts  aforesaid,  and  who  were  proceeding  to  col- 
lect the  same  of  0. 

Heldf  that,  by  the  acts  of  A  in  the  premises,  (7  was  released  from  the 
payment  of  said  judgment  to  him,  if  the  same  had  remained  his 
property. 

Held^  also,  that  D  and  Ir,  having  become  the  owners  of  said  judg- 
ment after  the  equities  in  favor  of  C  had  accrued  took  the  same 
subject  thereto,  and  therefore  can  not  collect  the  same  of  0. 

AssiONXi  OF  JuDOMXNT. — ^Assignccs  of  a  judgment,  under  our  stat- 
ute, take  the  same  subject  to  whateyer  equities  exist  in  favor  of  the 
judgment  debtor. 

APPEAL  from  the  Franklin  Circuit  Court. 

WoRDBK,  J. — ^Action  by  the  appellant  against  the  appel- 
lees.   Demurrer  to  the  complaint  sustained. 

The  following  is  the  case  made  by  the  complaint :  It  is 
alleged  that,  in  JtUtff  1858,  the  defendant,  SobertSj  recovered 
a  judgment  in  the  Court  of  Common  Pleas  of  said  county 
against  the  plaintiff  and  Henry  Shafer,  for  247  dollars  and  S3 
cents,  upon  a  promissory  note,  before  that  time,  given  by  said 
ShafeTj  as  principal,  and  the  plaintiff  as  surety  to  the  said 
Boberta. 

That  on  the  8d  of  Aprils  1858,  said  Henry  Skafer  fraudu- 
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lently  assigned  all  his  real  and  personal  property  to  John 
Wynriy  since  deceased,  and  to  said  RobertSj  by  deed  of  assign- 
ment, which  is  set  out  and  alleged  to  have  been  recorded. 
The  deed  purports  to  provide  for  the  payment  of  a  large 
amount  of  deb'ts  which  are  specified ;  that  personal  and  real 
property,  to  the  amount  of  5,000  dollars,  came  into  the  hands 
of  Roberts y  by  virtue  of  the  assignment;  that  on  the  17th  of 
July^  1858,  an  execution  was  issued  upon, the  judgment  and 
placed  in  the  hands  of  the  proper  sheriff,  which  became  a  lien 
upon  the  personal  property  of  said  Shafer;  that  being  first 
liable  to  the  payment  of  the  judgment^  and  there  being  suffi- 
cient personal  property  of  Shafer  in  the  county  for  the  pay- 
ment of  the  judgment,  beyond  what  was  exempt  from  exe- 
cution; that  Roberta,  together  with  WynUj  deceased,  well 
knowing  the  premises,  and  that  the  execution  was  in  the 
hands  of  the  sheriff  and  a  lien  upon  the  property,  took  the 
property  out  of  the  county  and  beyond  the  reach  of  the  exe- 
cution, and  sold  the  same,  and  converted  the  proceeds  to  thdr 
own  use,  the  said  Roberts  now  having  the  money;  all  of  which 
was  done  by  said  Roberts  to  get  the  property  of  Shafer  out  of 
the  reach  of  the  execution,  and  convert  it  to  his  own  use,  and 
then  to  make  his  judgment  out  of  the  property  of  the  plain- 
tiff, who  was  only  surety  for  Shafer;  that  in  order  to  carry 
out  his  designs,  Roberts,  on  the  19th  of  June,  1860,  duly  as- 
signed the  judgment  to  the  defendants,  Abner  McCarty  and 
George  Holland;  that  on  the  2d  day  of  September,  1861,  an 
alias  execution  was  issued  upon  the  judgment,  and  placed  in 
the  hands  of  the  sheriff,  with  instructions  to  levy  the  same 
on  the  property  of  the  plaintiff,  which  the  sheriff  is  about  to 
do ;  that  the  deed  of  assignment  was  made  to  defraud  the 
plaintiff  and  other  creditors  of  Shafer. 

Prayer,  that  the  parties  be  enjoined  from  collecting  the 
judgment  out  of  the  plaintiff's  property;  that  the  deed  of 
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assignment  be  set  aside;  that  the  judgment  be  paid  ontof 
the  moneys  in  the  hands  of  JRoberts,  and  far  other  relief. 

In  examining  the  validity  of  the  complaint  we  may  assume 
that  the  deed  of  assignment  from  Shafer  to  Wynn  and  Boherts 
was  fraudulent)  and  hence  void ;  for  it  is  alleged  to  have  been 
fraudulently  made  and  that  the  assignees  well  knew  the  prem- 
ises. The  assignment  then,  so  far  as  it  would  otherwise  be 
deemed  a  justification  of  the  acts  of  Roberts^  may  be  left  out 
of  view.  The  case  then  may  be  briefly  stated  thus :  Roberts 
had  a  judgment  against  Shafer^  as  principal,  and  the  plaintiff 
as  surety.  An  execution,  issued  upon  the  judgment,  became 
a  lien  on  sufficient  personal  property  of  Shafer  to  pay  the 
debt.  This  property  Roberts,  under  color  of  a  fraudulent  as- 
signment from  Shafer,  took  out  of  the  county,  beyond  the 
reach  of  the  execution,  and  sold,  appropriating  the  proceeds 
to  his  own  use,  and  this  for  the  purpose  of  collecting  the 
judgment  out  of  the  property  of  the  plaintiff  who  was  the 
surety. 

On  the  supposition  that  the  assignees  of  the  judgment  oc- 
cupy no  better  position  than  Roberts,  the  original  judgment 
creditor,  we  think  the  acts  charged  against  Roberts,  on  prin- 
ciples of  equity,  release  the  plaintiff,  Robeson,  from  the  pay- 
ment of  the  judgment. 

While  a  creditor  may  not  be  bound  to  active  diligence  in 
the  collection  of  bis  claim,  yet  if  he  does  any  act  injurious  to 
the  surety  or  inconsistent  with  his  rights,  the  latter  will  be 
discharged.    1  Story's  Eq.,  sec.  325. 

The  creditor  is  not  entitled  to  relinquish  any  hold  which 
he  has  actually  acquired  on  the  property  of  the  principal,  and 
which  might  have  been  made  effectual  for  the  payment  of 
the  debt.  Thus,  when  property  has  been  levied  upon,  and 
the  levy  relinquished  by  the  creditor,  or  where  property  has 
been  voluntarily  delivered  by  the  principal  to  the  creditor  as 
security,  and  afterwards  surrendered,  the  surety  will  be  dis- 
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charged  to  an  extent  eqoal  to  the  value  of  such  property.  Vide 
cases  collected  in  Lead*  Ca.in  Eq.,  part  2,  toI.  2,  top  p.  284,  ed. 
of  1850.  But  it  has  been  held,  in  a  number  of  instances,  that 
the  withdrawal  of  an  execution  against  the  principal  after  it 
has  been  placed  in  the  hands  of  the  sherifT,  but  before  actual 
levy,  will  not  exonerate  the  surety,  even  where  it  appears 
that  the  goods  which  were  bound  by  the  lien  of  the  execu- 
tion and  would  probably  have  been  made  available  for  the 
discharge  of  the  debt,  have  been  removed  by  the  debtor  be- 
yond the  reach  of  process,  or  levied  on  and  sold  by  other 
creditors.  Id.  878.  The  authors  of  the  work  quoted,  at  page 
374,  observe  that,  ^^it  is  somewhat  difficult  to  reconcile  the 
decisions,  that  the  withdrawal  of  a  levy  discharges  the  surety, 
with  those  which  hold  that  the  countermand  of  a  writ  before 
levy  is  not  a  discharge.  There  seems  no  distinction  in  prin- 
ciple, between  a  waiver  of  the  lien  which  arises  as  soon  as 
the  writ  comes  into  the  hands  of  the  sheriiS*,  and  that  which 
exists  after  actual  levy,  for  both  are  legally  binding,  although 
the  former  is  liable  to  be  defeated  by  contingencies  which 
would  not  affect  the  latter.'' 

The  decisions,  however,  are  not  uniform  that  the  with- 
drawal of  an  execution  before  levy  does  not  discharge  the 
surety.  Thus  in  Glassy.  ThompsoTij  9  B.  Monroe  285,  (a 
case  which  we  do  not  find  in  the  work  above  quoted,)  it  is 
held  that,  ^^a  stay  of  an  execution  by  the  creditor  when  it 
has  been  levied  on  the  property  of  the  principal,  without  the 
privity  or  assent  of  the  surety,  will  have  the  effect  to  release 
the  surety,  inasmuch  as  it  greatly  increases  his  risk,  and  may 
ultimately  subject  him  to  the  payment  of  the  debt.  (8  Bibb. 
467.)  When  a  lien  on  the  property  of  the  principal  is  cre- 
ated,  by  an  execution  in  the  hands  of  an  officer,  and  such  lien 
IB  lost  or  waived  by  the  act  of  the  creditor,  the  injury  to  the 
surety  is  the  same,  and  as  the  same  effect  ensues,  the  surety, 
under  such  circumstances,  is  also  exonerated  in  equity." 
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We  shall  not^  in  this  case,  decide  between  the  conflicting 
decisionSy  whether  the  withdrawal  of  an  execution  before 
levy,  which  had  become  a  lien  on  the  goods  of  the  principal, 
will  discharge  the  surety*  There  was  something  more  than 
the  withdrawal  of  the  execution.  Had  that  been  withdrawn 
simply,  another  one  might  have  afterwards  been  issued,  and 
the  goods  might  have  been  seized  upon  it  for  the  payment 
of  the  debt.  By  the  wrongful  act  of  the  creditor,  the  goods 
upon  which  the  execution  had  become  a  lien,  were  taken 
away  and  sold,  so  that  the  lien  thus  acquired  was  not  only 
rendered  ineffectual,  but  the  goods  were  placed  beyond  the 
reach  of  any  other  execution,  that  might  be  afterwards  issued 
upon  the  judgment.  Under  such  circumstances  it  would  be 
clearly  inequitable  to  permit  the  creditof  to  coerce  payment 
from  the  surety.  The  case  of  Green  v.  Kimble,  6  Blackf.  552, 
on  which  the  appellees  rely,  is  not  at  all  in  point.  There, 
one  MeClure  had  a  judgment  against  Clark,  on  which  Kimble 
was  replevin  bail.  An  execution,  issued  upon  the  judgment 
and  placed  in  the  hands  of  the  sheriff,  became  a  lien  on  the 
goods  of  darky  the  judgment  debtor.  Green,  knowing  the 
premises,  fraudulently  removed  the  goods  beyond  the  county, 
and  converted  them  to  his  own  use,  whereby  the  sheriff  was 
prevented  from  seizing  them.  Clark  had  no  other  goods,  and 
the  property  of  Kimble  was  levied  upon  for  the  debt.  Kimble 
sued  Green  in  an  action  on  the  case,  for  removing  the  prop- 
erty, and  it  was  held  that  he  had  not  such  an  interest  in  the 
property  as  would  enable  him  to  maintain  the  action. 

That  case  differs  from  the  one  before  us  in  two  essential 
particulars,  if  not  more.  That  was  an  action  at  law  to  re- 
cover damages,  and  not  a  proceeding  on  the  chancery  side  of 
the  Court  to  be  relieved  from  the  payment  of  the  judgment. 
This  is  an  application  to  be  thus  relieved.  In  that  case  the 
property  was  removed  by  a  third  person.  The  judgment 
creditor  had  nothing  to  do  with,  and  was  not  responsible  for 
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its  removaL  Here,  the  wrong  was  done  by  the  creditor  him- 
self, and  he  most  uatbr  the  consequences  of  his  own  wrong. 
We  remark,  before  leaving  thh  branch  of  the  case,  that  we 
intend  to  express  no  opinion  as  to  what  would  be  the  eflfect 
of  the  taking  away  of  the  property  by  RobertSj  if  he  were 
acting  in  good  faith,  believing  the  assignment  to  be  valid. 

We  proceed  now  to  inquire  whether  the  assignees  of  the 
judgment  occupy  any  better  position  than  BobertSj  or  whether 
they  took  it  subject  to  the  equity  which  attached  to  it  in  his 
hands.  It  will  be  observed  that  the  complaint  admits  the 
due  assignment  of  the  judgment,  and  does  not  charge  the 
assignees  thereof  with  any  notice.  We  must  take  them  to 
be  purchasers  in  good  faith.  The  statute  which  authorizes 
the  assignment  of  jjidgments,  (2  R.  8. 1852,  p.  S85,)  does  not 
seem  to  contain  any  provisions  which,  in  themselves,  answer 
the  question  here  involved.  It  provided  how  judgments  may 
be  assigned  so  as  to  ^^  vest  the  title  to  such  judgment  or  de- 
cree in  each  assignee  thereof  succesuvely."  It  provides  also 
that  ^^ payments  or  satisfiEustion  on  such  judgment  or  decree, 
to  the  assignor,  shall  be  valid,  if  made  before  notice  of  as- 
signment to  the  judgment  debtor,  but  not  otherwise."  This 
last  provision  relieves  the  judgment  debtor  from  the  necessity 
of  examining  the  records  to  see  if  a  judgment  against  him 
has  been  assigned,  and  throws  the  burthen  of  notifying  him 
on  the  assignee.  Without  notice,  other  than  the  record,  a 
payment  to  the  judgment  creditor  after  asognment  would  be 
good.  This  provision  does  not  throw  much  light  on  the 
question  involved.  For  a  solution  of  the  question  we  must 
look  to  general  principles.  In  the  case  of  Beid  v.  RosSj  15 
Ind.  265,  it  was  said  by  this  Court,  in  speaking  of  the  assign- 
ment of  a  judgment,  '^we  see  no  good  reason  why  this  trans- 
fer does  not  stand  upon  the  same  ground  as  any  personal 
chattel."  We  do  not  yet  see  any  reason  tor  any  diffei^nt 
conclusion,  except  in  one  particular,  which  will  be  noticed 
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hereafter.  It  is  a  familiar  general  principle,  that  no  man  can 
oonfer  a  greater  interest  in,  or  better  title  to,  personal  prop- 
erty thfm  he  has  himself.  And  this  principle  is  as  applicable 
to  ohoses  in  action  (paper  governed  by  the  law  merchant  of 
coarse  excepted,)  as  to  any  other  species  of  personalty.  The 
principle  that  the  purchaser  of  the  legal  title  to  real  estate 
without  notice  of  an  outstanding  equity,  takes  it  discharged 
of  the  equity,  has  no  application  in  the  case  of  the  purchaser 
of  chose  in  action.  It  is  a  general  and  weU  settled  principle 
that  the  assignee  of  a  chose  in  action  takes  it  subject  to  the 
same  equity  it  was  subject  to  in  the  hands  of  the  assignor. 
Lead.  Oa.  Eq.,  vol.  2,  pt.  1,  p.  51,  et  aeq.  This  doctrine  has 
recently  undergone  an  examination  in  New  York,  and  the  po- 
intion  above  stated  fully  maintained.  Bush  v.  Laikrop,  22  'S. 
T,685. 

We  think  that  the  assignee  of  a  judgment  under  our  stat* 
ute,  takes  it  subject  to  whatever  equities  exist  in  favor  of  the 
judgment  debtor.  We  do  not,  however,  decide  that  such  as- 
signee takes  subject  to  equities  in  favor  of  third  persons  of 
which  he  has  no  notice.  The  difference  between  the  two 
cases  is  clear  and  substantial.  The  party  proposing  to  take 
an  assignment  of  a  judgment  can  go  to  the  judgment  debtor 
and  ascertain  the  true  state  of  the  case.  If  the  debtor  have 
any  equitable  ground  for  refusing  to  pay,  he  can  so  state ;  if 
not,  and  he  so  state  to  the  party  proposing  to  take  an  assign- 
ment,  and  the  purchase  is  made  on  the  faith  of  such  disclaim- 
er, he  will  be  thereaft^  estopped  to  set  up  any  such  matter. 

But  a  party  who  proposes  to  purchase  a  judgment  has  no 
means  of  ascertaining  what  claims  third  persons  may  have, 
or  pretend  to  have  on  the  judgment,  unless  such  claims  ap- 
pear on  or  attached  to  the  entry  of  judgment  where  the  same 
is  to  be  assigned.  Hence  it  would  seem  that  an  assignee 
without  notice  should  take  the  judgment  freed  from  the 
claims  of  such  third  persons.  See  authorities  last  above  cited. 
Vol.  XX.— U 
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In  this  respect,  perhaps  the  assignment  of  a  judgment  stands 
upon  a  little  different  ground  from  the  sale  of  another  chattel. 

The  conclusion  is  that  the  assignees  of  the  judgment,  in 
the  case  before  us,  took  it  subject  to  the  right  of  the  plaintiff 
to  set  up  his  claim  to  be  released,  in  the  same  manner  aa  if 
the  judgment  had  not  been  assigned. 

There  is  yet  another  ground  on  which  the  plaintiff  was  en- 
titled to  relief.  The  real  estate  embraced  in  the  fraudulent 
assignment  was  situated  in  Franklin  County,  where  the  judg- 
ment was  rendered,  and  the  judgment  became  a  lien  upon  it. 
This  real  estate  was  subject  to  sale  on  execution.  2  R.  S. 
1852,  p.  158.  The  surety  had  the  right  to  have  this  real  es- 
tate levied  upon  and  sold,  before  levying  upon  his  own.  It 
does  not  appear  that  this  real  estate  has  been  sold  by  the  as- 
signee, or  that  it  has  otherwise  passed  into  the  hands  of  inno- 
o^it  purchasers. 

We  have  thus  determined  the  question  that  seemed  to  us 
to  be  involved  in  the  complaint,  but  we  can  not  reverse  the 
judgment  of  the  Court  on  the  demurrer,  because  there  was 
no  final  judgment  rendered  in  the  cause.  The  Court  sus- 
tained the  demurrer  to  the  complaint,  but  rendered  no  final 
judgment  for  the  defendants.  The  cause  is  still  pending,  so 
far  as  the  record  before  us  shows,  in  the  Court  below.  The 
plaintiff  may  yet  take  any  step  in  the  cause,  by  getting  leave 
to  amend  his  complaint,  or  otherwise,  without^  again  sum- 
moning the  defendants  to  appear.  The  judgment  on  the  de- 
murrer is  evidently  not  a  final  one  from  which  an  appeal  lies 
to  this  Court.    2  R.  S.  1852,  p.  158,  sec.  550. 

The  appellees  have  asked  us,  notwithstanding  there  was  no 
final  judgment,  to  pass  upon  the  questions  involved,  and  we 
have  done  so.  Perhaps  this  course  will  save  the  necessity  of 
bringing  the  case  again  to  this  Court. 

Per  Ouriam. — ^The  appeal  is  dismissed  with  costs. 

J.  W.  Johnson  and  W.  Morrow,  for  the  appellant. 

George  Holland  and  C.  C.  Binkley,  for  the  appellees. 
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Motion  von  Nbw  Trial. — Under  tlie  code,  a  party  may  move  for  a 
new  trial  at  any  time  daring  the  term  at  which  the  judgment  is  ren- 
dered, although  final  judgment  has  been  given  in  the  case. 

Pleading. — ^A  verbal  contemporaneous  agreement  can  not  be  pleaded 
to  vary  the  legal  effect  of  a  note,  but  it  may  be  pleaded  and  proved, 
without  a  violation  of  this  rule,  that  the  instrument  was  not  in- 
tended by  the  parties  to  be  operative  as  a  note,  but  rather  as  a  re- 
ceipt for  a  certain  sum  of  money  on  which  interest  was  to  be  cal- 
culated. 

Pbactioe. — ^Where  an  erroneous  instruction  is  given  by  the  Court, 
but  is  not'excepted  to  in  the  mode  prescribed  by  the  code,  the  giv- 
ing of  it  can  not  be  assigned  as  a  ground  for  a  new  trial. 

Contract. — ^An  agreement,  founded  on  sufficient  consideration,  be- 
tween two  persons,  whereby  one  of  them  binds  himself  to  pay  a 
sum  of  money  to  a  third  person,  may  be  enforced  by  such  third 
person. 

APPEAL  from  the  Hamilton  Common  Pleas. 

Davison,  J. — ^The  appellee,  who  was  the  plaintiff,  sued  the 
appellant,  who  was  the  defendant,  upon  a  note  for  the  pay- 
ment of  193  dollars.  The  note  bears  date  March  the  8th, 
1858,  and  is  payable  at  one  day^  with  interest  from  date.. 

Defendant's  answer. consists  of  four  para^aphs : 

L  That  58  dollars  of  the  note  in  sait  is  for  illegal  and  usu- 
lions  interest. 

11.  That  one  Daniel  BealSj  sr.,  who  was  the  father  of  both 
plaintiff  and  defendant,  in  the  year  1852,  by  deed  in  fee,  con- 
veyed to  the  plaintiff  40  acres  of  land,  and,  at  the  same  time, 
conveyed  him  another  tract  of  nearly  40  acres,  in  considera- 
tion that  he,  the  plaintiff,  wonld  pay  to  the  defendant  the  true 
value  of  the  first-named  40  upon  the  death  of  said  Danidy 
sr. ;  which  land,  at  his  death,  which  occurred  in  1856,  was 
worth  1400  dollars.    It  is  averred  that  the  value  of  said  land 
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was  intended  by  Daniel^  sr.,  as  and  for  the  share  of  the  de- 
fendant in  hisy  DanieVSy  estate — ^as  one  of  his  children  and 
heirs,  to  whom  no  portion  or  adyancement  had  ever  b^n 
made ;  that  said  1400  dollars  was  due  to  this  defendant  before 
the  commencement  of  this  suit,  and  is  still  due  and  unpaid — 
wherefore  defendant  claims  a  set-off  and  judgment  for  the 
residue,  &c« 

in.  That  Danid  BeaiSj  sr.,  promised  the  defendant,  that  if 
he  would  remain  and  labor  for  him  until  he,  defendant,  was 
21  years  old,  that  he,  Danielj  sr.,  would  convey  to  him  40 
acres  of  land — and  defendant  did  so  remain  and  labor  until 
he  was  21,  and  for  one  year  thereafter ;  that  Daniel j  sr.,  put 
defendant  in  possession  of  40  acres  of  land,  upon  which  he 
remained  fbr  a  long  space  of  time,  and  made  valuable  im- 
provements thereon,  the  title  still  being  in  Daniel^  sr. ;  and 
that  while  he  was  so  in  possession,  Daniel,  sr.,  agreed  that  if 
defendant  would  give  up  possession  to  him,  he  would  pay  or 
cause  to  be  paid  to  the  defendant  the  value  of  said  land  or 
convey  a  certain  other  40  acres  to  him.  Defendant  avers 
that  he  gave  up  possession  of  the  land  to  Daniely  sr.,  and 
looked  to  him  for  the  value  thereof  in  money  or  some  other 
40  acres ;  and  afterwards  he  was  informed  by  Daniely  sr.,  and 
the  plaintiff,  that  he,  Daniely  sr.,  had  conveyed  the  40  acres 
so  given  up  to  one  Jackson  Seals;  that  he  had  conveyed  all 
the  residue  of  his  real  estate  to  the  plaintiff,  including  a  40 
acre  tract,  which  he  had  intended  for  the  defendant  in  pay- 
ment for  the  40  acres  delivered  up  as  aforesaid,  and  that 
plaintiff  had  agreed  to  pay  him,  defendant,  the  true  value 
thereof,  which  agreement  the  defendant  then  and  there  ac- 
cepted ;  and  further,  he  then  and  there  released  all  claims  on 
Daniel  BealSy  sr.,  as  his  trustee,  and  looked  alone  to  the  plain- 
tiff as  holding  in  trust  for  him  the  value  of  the  40  acres  of 
land.  It  is  averi^d  that  the  plaintiff,  when  he  received  the 
conveyance  from  Daniely  sr.,  had  full  notice  of  the  defend- 
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ant's  claim,  and  that  that  claim  is  due  and  unpaid — ^where- 
fore defendant  demands  judgment  for  the  1400  dollars,  and 
prays  other  relief,  &c. 

IV.  That  prior  to  the  execution  of  the  note  sued  on,  the 
plaintiff  had  in  his  hands,  as  trustee,  for  the  use  of  the  de- 
fendant, 1400  dollars,  payable  upon  the  death  of  Daniel  Beals^ 
sr.,  who  died  in  the  year  1856,  and  before  the  commencement 
of  this  suit ;  and  defendant  being  in  need  of  two  horses,  re- 
quested the  plaintiff  to  procure  them  for  him  in  part  pay- 
ment of  the  above  sum,  which  horses  were  then  and  there 
procured  by  the  plaintiff  and  by  him  delivered  to  the  defend- 
ant in  such  part  payments  But  inasmuch  as  the  delivery  of 
them  was  an  advance  payment  on  the  1400  dollars — ^the  same 
not  being  then  duo^it  was  agreed  between  them  that  de- 
fendant should  execute  a  note,  instead  of  a  receipt,  so  that  it 
could  draw  interest  at  10  per  cent.  Such  note  was  then  and 
there  given  by  the  defendant ;  but  after  it  was  given,  to  wit, 
on  the  8th  of  Marchy  1858,  the  defendant,  at  the  instance  of 
the  plaintiff,  instead  thereof  executed  the  note  in  suit.  It  is 
averred,  that  in  fixing  the  amount  of  the  last  note,  interest 
was  computed  at  10  per  centum,  which  interest,  so  computed, 
and  amounting  to  53  dollars,  was  included  in  the  body  of 
said  note — ^that  sum  being  a  part  of  the  198  dollars  sued  for 
in  this  action ;  wherefore  the  consideration  of  the  note  has 
failed,  &c. 

Plaintiff  replied  to  the  first  paragraph  of  the  answer — 1. 
By  a  denial.  2.  He  denies  that  said  illegal  interest  was  re- 
served and  received  by  him,  and  paid  by  the  defendant,  with- 
in one  year  next  before  the  commencement  of  this  suit,  Ac. 
To  the  second  and  third  paragraphs  the  plaintiff  demurred. 
The  demurrer  was  sustained  to  the  second,  but  to  the  third  it 
was  overruled*  Plaintiff  also  demurred  to  that  part  of  the 
fourth  paragraph  which  alleges  ^^  that  the  note  was  given  in 
Ueu  of  a  receipt,  and  as  a  receipt  for  money'' — ^which  demur- 
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rer  the  Court  sustained ;  and  thereupon  he  replied  in  denial 
of  the  residue  of  the  paragraph.  To  the  third  paragraph 
the  plaintiff  replied  by  a  general  traverse. 

The  issues  were  then  submitted  to  a  jury,  who  returned 
the  following  verdict :  "  We,  the  jury,  find  for  the  plaintiff 
the  principal  and  interest,  amounting  to  229  dollars  and  67 
cents.  We  are  also  unable  to  find  usury  in  said  note."  Judg- 
ment was  rendered  on  the  verdict.  Afterwards,  at  the  same 
term  at  which  judgment  was  so  given,  the  defendant  moved 
for  a  new  trial ;  but  his  motion  was  overruled  and  he  ex- 
cepted. This  motion,  it  is  insisted,  was  not  available,  because 
it  was  made  after  the  judgment  in  the  cause  was  entered 
against  the  defendant.  There  is  nothing  in  the  objection. 
The  statute  says :  ^'  The  application  for  a  new  trial  must  be 
made  at  the  term  the  verdict  or  decision  was  rendered."  2 
R.  S.,  p.  119,  sec.  854.  This  provision,  as  we  construe  it,  al- 
lows the  party,  though  judgment  has  been  given  against  him^ 
to  move  for  a  new  trial  at  any  time  during  the  term. 

The  appellant  assigns  various  errors,  but  those  mainly  re- 
lied on  in  argument  relate  to  the  action  of  the  Court  in  sus- 
taining the  demurrer  to  a  part  of  the  fourth  paragraph  of 
the  answer,  and  to  the  ruling  upon  the  motion  for  a  new 
trial.  The  part  demurred  to  is  thus  alleged :  ^^  The  plaintiff 
had  in  his  hands,  as  trustee,  for  the  use  of  the  defendant, 
1400  dollars,  and  the  defendant  being  in  need  of  two  horses, 
requested  the  plaintiff  to  procure  them  for  him  in  part  pay- 
ment of  the  above  sum — ^which  horses  were  then  and  there 
procured  by  the  plaintiff  and  delivered  to  the  defendant  in 
such  payment.  But  inasmuch  as  the  delivery  of  them  was 
an  advance  payment  on  the  1400  dollars — the  same  not  being 
then  due — it  was  agreed  between  the  defendant  and  the  plain- 
tiff that  defendant  should  execute  a  note  instead  of  a  receipt, 
so  that  it  could  draw  interest  at  10  per  cent.  Such  note  was 
then  and  there  given  by  the  defendant,  and  after  it  was 
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given,  viz.,  on  the  Sth  of  March^  1858,  the  defendant  instead 
thereof*  executed  the  note  in  .snit,*'  &c. 

The  appellee  insists  that  the  matter,  to  which  the  demurrer 
applies,  is  not  well  pleaded;  because  it  sets  up  a  verbal,  con- 
temporaneous agreement,  varying  the  legal  effect  of  the  note. 
There  are  various  decisions  to  the  effect  that  such  agreement 
is  a  nullity,  but  the  decisions  thus  made  are  applicable,  alone, 
to  cases  in  which  the  verbal  agreement  relates  to  instruments 
conceded  to  be  on  a  valid  consideration,  and  operative.  But 
here,  as  we  understand  the  defence,  the  instrument  was  not 
intended  by  the  parties  to  be  operative  as  a  promissory  note ; 
the  amount  stated  on  its  face  was  agreed  to  be  credited  on  a 
demand  of  the  defendant  against  the  plaintiff,  when  that  de- 
mand matured  and  it  was  given  in  the  form  of  a  note,  instead 
of  a  receipt,  as  indicating  an  amount  of  money  upon  which 
interest  was  to  be  calculated.  As  we  have  seen,  the  note  in 
suit  was  executed  in  lieu  of  the  one  just  referred  to,  and  is, 
in  view  of  the  alleged  facts,  liable  to  the  same  construction. 
And,  as  the  demurrer  concedes  these  facts  to  be  true,  it  can 
not  be  a  proper  basis  upon  which  to  found  an  action.  Nor- 
man  v.  Norman,  11  Ind.  288 ;  2  Ph.  Ev.,  4th  Am.  Ed.,  p.  678, 
note  495. 

The  causes  for  a  new  trial,  so  far  as  they  are  noticed  in  the 
appellant's  brief,  are  as  follows : 

1.  The  Court  erred  by  instructing  the  jury,  that  if  the 
usury,  if  any  there^be  in  the  note,  is  more  than  one  year  old, 
it  is  barred  by  the  statute  of  limitations. 

2.  The  Court  erred  by  its  refusal  to  give  instructions  moved 
by  the  defendant. 

The  first  cause  is  not  available,  for  the  reason  that  the 
record  is  silent  as  to  whether  the  instruction  alleged  to  be 
erroneous  was,  or  not,  given  to  the  jury  during  the  progress 
of  the  trial.  And  not  appearing  to  have  been  so  j^ven,  and 
excepted  to  in  the  mode  prescribed  by  the  statute,  the  giving 
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of  it  €«<i  uot  be  assigned  as  caose  for  a  new  trial.    The  in- 
structions referred  to  were  to  this  effect : 

1.  If  the  jury  believe  that  Daniel  BeaUf  Sr.y  intended  and 
designed  to  give  to  Samuel  Beais  40  acres  of  land,  or  its  value, 
and  he  conveyed  the  land  to  the  plaintiff,  with  the  express 
understanding  and  agreement  that  he,  the  plaintiff,  was  to 
pay  Samuel  the  value  of  the  land,  the  d^endant  is,  in  this 
suit,  entitled  to  recover  such  value. 

2.  If  the  jury  believe  that  Samuel  Beais  never  received  any 
advancement  or  share  of  his  father's  estate,  and  his  father 
conveyed  40  acres  of  land  to  the  plaintiff  in  consideration 
that  he  would  pay  Samuel  the  just  value  of  said  land,  it  will 
entitle  the  defendant  to  recover  the  amount  of  that  value  in 
this  suit,  for  in  such  case  the  person  so  receiving  a  conveyance 
of  land,  holds  it  in  trust— -a  trust  necessarily  implied  from  the 
nature  of  the  transaction. 

The  refused  instructions,  as  has  been  seen,  assume  these 
facts,  viz :  ^^  The  plaintiff,  in  consideration  of  40  acres  con- 
veyed to  him,  by  Daniel  BealSy  Sr.y  promised  the  grantor  to 
pay  the  defendant  the  value  of  the  land.''  There  was  evi- 
dence tending  to  prove  the  facts  thus  assumed,  and  the  in- 
quiry arises,  were  the  instructions  proper  directions  to  the 
jury? 

At  common  law  the  defendant,  the  consideration  not  hav- 
ing moved  from  him,  could  not  have  recovered  on  the  prom- 
ise. Farlow  v.  Kemp^  7  Blackf.  544.  But  in*  equity  the  rule 
is  different.  2  Story's  Eq.  Jur.,  sec.  1041 ;  Fausler  v.  JoneSy 
7  Ind.  277.  And  under  the  system  of  procedure  now  in  force, 
there  being  no  distinct  court  of  equity,  the  defendant  would 
be,  in  the  case  made  by  the  instructions,  entitled,  under  his 
pleadings,  to  equitable  relief.  From  the  nature  of  the  trans- 
action it  is  evident  that  a  trust  resulted  to  the  defendant,  and 
the  plaintiff  is  liable  to  account  to  him,  as  his  trustee,  for  the 
value  of  the  land.    Story's  Eq.  Jur.,  sec.  1169.    The  instrao- 
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tiom  were  pertin^it  to  the  isstiesy  and,  it  seems  to  us,  should 
have  been  given. 

But  the  appellee  assigns  *a  cross  error  to  the  effect,  that 
"the  Court  erred  in  overruling  the  demurrer  to  the  third  par- 
agraph of  the  answer/'  Ko  objection  to  that  pleading  is 
pointed  out,  in  argument,  nor  do  we  perceive  any.  If  what 
has  been  said  in  reference  to  the  instructions  be  correct,  the 
defence  in  question  is  not  demurable. 

Per  Curiam. — The  judgment  is  reversed  with  coats,  and  the 
cause  remanded  for  another  trial. 

2>.  C.  ChipmaTiy  U.  Stone  and  8.  Maker^  fbr  the  appellant. 

Jer.  Smiihj  for  the  appellee. 


Butler  et  al.  v.  The  State  ex  relatione  McFatribob.  ^  ^ 

i^  IS 

Constable — Official  Bond. — ^In  1858,  A  was  duly  elected  conata-  ^^^  ""* 
ble  for  one  year,  and  qualified  according  to  law.  In  1859,  he  was 
re-elected,  and  failed  to  qualify,  but  continued  to  perform  the  du- 
ties of  the  office.  Daring  the  latter  year  an  execution  against  B 
came  properly  into  his  hands,  and  B  deliyered  to  him  a  promissory 
note  to  hold  as  a  pledge  for  the  payment  of  the  execution.  After- 
wards, an  arrangement  was  made  by  B  by  which  C  assumed  the 
payment  of  said  execution,  and  A  was  notified  thereof.  After- 
wards A^  not  regarding  said  arrangement,  levied  upon  said  note  to 
satify  said  execution,  and  sold  the  same.  Suit  against  A  and  his 
sureties  on  his  official  bond  given  in  1858,  to  recoyer'the  value  of 
said  note. 

Held,  that  Ay  in  selling  said  note,  was  guilty  of  malfeasance  in  office, 
and  he  and  his  sureties  are  therefor  liable  for  its  value  on  his  offi- 
cial bond. 

Held,  also,  that  he  and  his  sureties,  by  his  misoonduei,  are  estopped 
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to  say  that  the  sale  conferred  no  title  on  the  purohaaer,  and  there- 
fore B  is  not  injured. 

Heldf  also,  that  A  and  his  sureties  are  liable  on  the  bond  given  in 
1858,  because,  in  legal  effect,  they  thereby  became  responsible  for 
one  year,  cmd  until  A's  $ucceuor  should  be  elected  and  qualified. 

Heldy  also,  that  a  constable's  return  on  an  execution  is  conclusive 
evidence  of  the  facts  therein  recited  only  against  himself,  but  only 
prima  fa^  evidence  as  to  other  cases. 

APPEAL  from  the  Rush  Common  Pleaa. 

Davison,  J. — This  is  an  action  by  the  State,  on  the  relation 
of  Holmes  McFaJtridge^  against  Butler j  as  conatable,  and  Col- 
lins^ as  his  surety,  on  his  official  bond.  The  bond  is  dated 
April  10th,  1858,  is  in  the  penalty  of  1000  dollars,  and  is  con- 
ditioned thus : 

"  Whereas,  George  Butler  has  been,  by  the  voters  of  Posey 
township,  Rush  county,  elected  constable,  to  serve  as  such 
from  the  5th  of  Aprilj  1858,  for  the  term  of  one  year,  and  un- 
til his  successor  shall  be  elected  and  qualified.  Now  if  the 
said  George  Butler  shall  faithfully  discharge  the  duties  of  his 
office,  &c.,  then  this  bond  shall  be  void,"  &c.  The  complaint 
alleges  that  Butler  was  re-elected  constable  of  said  township 
on  the  first  Monday  of  Aprils  1859,  hut  failed  to  qualify  as 
such  constable,  by  giving  another  bond  and  taking  the  oath 
prescribed  by  law;  but  continued  to  act  as  such  constable  un- 
der the  bond  and  condition  aforesaid  to  the  present  time. 
There  are  three  breaches  assigned.  The  first  avers  that  on 
November  16th,  1859,  Butler^  then  acting  as  constable,  under 
the  aforesaid  bond  and  condition,  had  in  his  hands  an  execu- 
tion, issued  by  one  Willis  CoUinSj  a  justice  of  the  peace,  upon 
a  judgment  in  favor  of  one  WiUiam  Johnson  and  against  said 
relator,  for  97  dollars ;  and  that  on  the  day  last  aforesaid,  the 
relator  delivered  to  said  constable,  to  hold  as  a  pledge  for  the 
payment  of  the  execution,  a  note  of  hand  on  one  Cyrus  Ball 
for  621  dollars,  payable  to  the  relator  on  the  26th  of  Decern^ 
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ber,  1854,  without  relief^  &c* ;  that  on  November  ITth,  1864, 
BaUj  the  maker  of  the  note,  made  an  arrangment  with  John^ 
soHj  the  execution  plaintiff,  by  which  he,  BaUy  became  respon- 
sible to  Johnson  for  said  judgment,  and  all  cosfb  thereon,  and 
Johnson  looked  to  BaU  alone  for  pajnootent ;  that  Johnson  noti- 
fied the  constable  to  proceed  no  further  on  the  execution  in 
his  hands,  and  that  afterwards  on  the  20th  day  of  Novemhery 
1859,  Butler  J  as  such  constable,  illegally  levied  on  the  note, 
and  on  December  10th>  in  the  same  year,  sold  it  to  one  John 
Spencer  for  420  dollars,  which  levy  and  sale  were  unauthor- 
ized, contrary  to  law,  and  in  violation  of  the  condition  of  the 
bond ;  wherefore,  &c.  The  second  breach  is  similar  to  the 
first,  with  this  exception :  It  charges  that  Butler,  as  such 
constable,  in  violation  of  the  instructions  of  Johnson,  the  exe- 
cution plaintifi*,  sold  the  note  for  420  dollars,  and  falsely  re- 
turned the  execution  by  avering  in  his  return  that  the  note 
had  been  sold  for  820  dollars,  which  amount,  less  his  costs, 
he  returned  to  the  justice,  &c.  And  for  third  breach,  it  is 
alleged,  that  the  constable  fraudulently  colluded  with  said 
Spencer  and  one  Beavard  to  defraud  the  relator  out  of  200 
dollars  and  the  costs  of  sale;  that  Butler,  as  constable,  had 
no  right  to  levy  upon  and  sell  the  note ;  that  he  made  the 
levy  and  sale  in  fraud  of  the  relator's  rights  and  without 
legal  authority ;  that  the  same  was  made  in  violation  of  John- 
son's instructions;  that  the  levy  was  excessive;  and  that  the 
relator  had  demanded  the  note  from  Butler,  who  refused  to 
deliver  it,  &c.  Defendant's  answer  consists  of  a  denial,  and 
two  special  defences.  Replies  in  denial,  &c.  The  Court  tried 
the  issues,  and  found  for  the  plaintiff  470  dollars.  Motions 
for  a  new  trial,  and  in  arrest  were  denied,  and  judgment  upon 
the  finding,  &c.  The  causes  for  a  new  trial  are  thus  assigned: 
1.  The  finding  was  unsustained  by  the  evidence.  2.  The 
Court  erred  in  the  admission  of  Gyrus  BaU  and  others  as 
witnesses  over  the  defendant's  objections.    And  in  th^  mo- 
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tioQ  in  arrest  of  judgment^  the  caufle  alleged  is,  that  "tiie 
compkint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action/' 

As  no  exception  appears  to  have  been  taken  to  the  admis- 
sion of  testimony^  the  second  assigned  cause  is  not  available. 
The  evidence  is  upon  the  record.  Having  examined  it  care- 
fully, we  are  of  opinion  that  it  proves  substantially  the  facts 
alleged  in  the  complaint  Hence  we  are  at  once  led  to  in- 
quire whether  the  facts  thus  alleged  and  proved  entitle  the 
plaintiff  to  recover  ? 

The  appellants  contend  that  in  view  of  the  case  made  by 
the  plaintiff,  the  relator  is  not  injured;  that  the  levy  upon 
the  note,  having  been  made  without  his  consent,  was  illegal 
and  void,  and  the  sale  of  it  transferred  no  title  to  the  pur- 
chaser. His  rights  were  not  in  any  degree  affected,  because, 
notwithstanding  the  sale,  he  still  had  his  right  of  action 
against  the  maker  of  the  note.  The  answer  to  this  is,  that 
the  note  belonged  to  the  relator,  was  as  a  pledge  delivered  to 
the  constable,  who  under  color  of  office,  and  in  virtue  of  an 
execution  then  in  his  hands,  levied  upon  and  sold  it,  though 
it  was  not  leviable  property.  In  doing  this,  though  the  prop- 
erty was  possessed  by  him  as  a  pledge,  he  acted  officially,  and 
was  plainly  guilty  of  a  misfeasance  in  office,  for  which  he  was 
liable  on  his  official  bond.  And  having  thus  sold  the  prop- 
erty, under  an  execution,  it  is  not  for  him  or  his  surety  to  say 
that  that  sale  conferred  no  title  on  his  vendee.  It  is  true  that 
Butler^  in  receiving  the  pledge  of  the  note,  was  not  acting 
within  the  scope  of  his  official  duties,  and  had  he,  in  any 
way,  converted  it  to  his  own  use,  his  liability  would  have 
been  merely  personal ;  but  in  levying  on  and  selling  the  prop- 
erty, he  acted  as  constable,  and  that  being  the  case,  the  pur- 
pose for  which  it  was  placed  in  his  possession  was  not  ma- 
terial. 

Again,  the  condition  of  the  bond  in  suit,  recites  that  on 
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April  &y  1868,  Butler  was  elected  constable  for  the  term  of  one 
year,  and  ontil  his  sacceasor  should  be  elected  and  qualified. 
It  is,  however,  alleged  that  in  April,  1889,  he  was  re-elected 
his  own  successor,  but  failed  to  qualify  by  giving  another 
bond,  and  taking  the  oath  prescribed  by  law,  and,  as  we  have 
seen,  the  assigned  breaches  did  not  occur  until  November,  1854. 
Hence  it  is  insisted  that  for  these  breaches  no  suit  can  be 
maintained  on  the  bond.  We  tkmk  otherwise.  The  statute 
it  is  true,  fixes  the  term  of  a  constable's  office  at  one  year.  2 
B.  8.  p.  480,  sec.  1.  But  the  constitution,  Art.  16,  sec.  8,  de- 
clares that,  '^  Whenever  it  is  provided  in  this  constitution,  or 
by  any  law  which  may  be  hereafter  passed,  that  any  officer, 
*  ^  *  shall  hold  his  office  for  a  given  term,  lire  same  shall 
be  construed  to  mean  that  such  officer  shall  hold  his  office  for 
such  term,  and  until  his  successor  shall  have  been  elected  and 
qualified/'  1  E.  S.  p.  68.  This  at  once  shows  that  Butler 
was  legally  in  office  when  the  assigned  breaches  are  alleged 
to  have  been  committed,  and  the  surety,  having  in  effect, 
stipulated  in  his  bond,  that  Butler  would  faithfully  discharge 
his  duties,  &c.,  for  the  term,  and  until  his  successor  was  elected 
and  qualified,  is  very  clearly,  liable  in  this  action*  Akers  v. 
The  State  ex  rel.,  ^c,  8  Ind.  484;  Miller  v.  Burger,  2  id.  887; 
Tuly  V.  The  State  ex  rel,  f^e.,  1  id.  W)0. 

The  defendants,  upon  the  trial,  gave  in  evidence  the  execu- 
tion, by  virtue  of  which  the  note  was  levied  on  and  sold,  and 
also  the  constable's  return  thereon,  which  return  is  as  fol- 
lows: ^Dece:nJber  2d,  1864,  satisfied  in  full  by  the  sale  of  a 
promissory  note,  given  up  by  the  defendant,  on  Cyrus  BaU, 
to  satisfy  the  within  execution,  and  was  sold  to  John  Spencer 
for  420  dollars.''  In  argument  it  is  said  that  this  return  is 
conclusive  that  the  note  was  given  up  by  the  relator  to  sat- 
isfy the  execution.  We  do  not  so  understand  the  law.  A 
return  to  an  execution  is  always  conclusive  against  the  officer 
who  makes  it,  but  as  a  general  rule  it  is,  as  to  other  cases. 
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mere  prima  facie  evidence  of  the  facts  which  it  recites.  The 
case  at  bar  is  not  an  exception  to  the  rule.  Oregg  v.  Strat^Cy 
8  Ind.  866;  1  Ph.  Ev.,  4  Am.  Ed.,  p.  521,  note  146;  2  id.  p. 
368,  note  883. 

Other  questions  are  raised  in  the  appellants  brief;  but  they 
involve  points  which  do  not  appear  to  have  been  presented  in 
any  form,  to  the  consideration  of  the  Court  below,  and  will 
not  therefore,  be  noticed  in  this  Court.  The  finding  is,  in 
our  opinion,  right  on  the  evidence,  and  the  judgment  must 
be  affirmed. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs,  and  8 
per  cent,  damages. 

A.  W.  Hubbard,  and  L.  ^  W.  0.  Sexton^  for  the  appellants. 

Clark  ^  HackUmaUy  for  the  appellees. 


^^¥* 


"WooDRUFP  at  al.  v.  Garnor. 

Ejectment. — In  actions  to  recover  the  possession  of  real  estate,  all 
defenses  are  admissible  under  the  general  issue. 

APPEAL  from  the  Union  Circuit  Court 

Per  Curiam. — Suit  to  recover  possession  of  real  estate  of 
which  the  plaintiff  claimed  to  be  the  owner  in  fee-simple.  In 
such  action,  all  defenses  are  admissible  under  the  general  de- 
nial. The  suit  was  commenced  in  October^  1860,  in  Franklin 
county,  where  the  land  in  question  is  situate,  and  was  first 
tried  in  that  county  in  Februarj/y  1861.  The  jury  failed  to 
agree.  Afterwards  a  change  of  venue  was  taken  to  Union 
county,  where  the  cause  was  tried,  in  the  latter  part  of  1861, 
and  a  verdict  returned  for  the  plaintiffl    The  defendant  paid 
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the  costs  and  took  a  new  trial.  The  new  trial  was  had  at  the 
spring  term,  1862,  on  the  28th  of  February,  and  resulted  in  a 
second  verdict  for  the  plaintiff. 

Before  going  into  this  trial,  the  defendant  applied  for  a 
continaance  of  the  canse  upon  an  affidavit  of  the  absence  of 
two  witnesses,  who  would  testify  to  certain  matters  stated. 
The  Court  refused  the  continuance,  and  we  think  the  judg- 
ment should  be  reversed  for  that  reason. 

The  judgment  is  reversed,  with  costs.    Cause  remanded. 

H.  C.  Hanna,  John  M.  JohmtoUy  George  Holland^  and  C.  C. 
Binkley,  for  the  appellants. 

W.  Morrow  and  JV.  Truskrj  for  the  appellee. 


Shbteb  v.  Miner  et  al. 

Jurisdiction. — If  an  action  is  instituted  in  one  county  against  a  res- 
ident thereof  and  residents  of  other  counties,  and  before  its  final 
determination,  such  action  is  dismissed  by  the  plaintiff  as  to  the 
party  who  resided  in  the  county  of  the  former,  prosecuted  only 
against  the  non-resident  parties,  such  parties  may,  after  such  dis- 
missal, plead  and  prove,  in  order  to  defeat  the  jurisdiction  of  the 
Court  over  them,  that  at  the  time  of  the  commencement  of  the  ac- 
tion the  plaintiff  well  knew  that  such  parties  were  residents  of 
other  counties,  and  that,  for  the  purpose  of  giving  the  Court,  in 
which  the  action  was  pending,  jurisdiction  of  the  cause,  the  plain- 
tiff fraudulently  joined  in  the  action  the  parties  who  were  residents 
of  said  county,  for  the  purpose  of  compelling  the  said  non-residents 
to  submit  to  a  trial  away  from  their  own  counties. 

APPEAL  from  the  Vigo  Common  Pleas. 

Davison,  J. — The  appellees,  who  were  the  plaintifi,  brought 
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this  action  agalnet  Godfrey  Shrytr^  Seimett  Bronner^  William 
CoraaWy  and  WUliam  Stewart^  to  recover  the  value  of  personal 
property,  viz :  four  mules,  four  sets  of  harness,  and  one  canal 
boat,  alleged  to  be  the  property  of  the  plaintijSs,  and  to  have 
been  taken  and  carried  away  by  the  defendants,  and  by  them 
converted  to  their  own  use.  The  defendant,  Corsaw^  having 
failed  to  answer  the  complaint,  was  defaulted.  The  suit,  as 
to  Stewariy  was  dismissed.  Shryer  and  Bronner  severally  an- 
swered. To  their  answers  the  plaintifis  replied.  The  issues 
were  submitted  to  the  Court,  and  the  plaintiffs  after  the  com- 
mencement of  the  trial,  and  before  its  termination,  dismissed 
their  suit  as  to  the  defendant  Bronner,  Thereupon  Shryer^ 
the  only  defendant,  as  to  whom  the  trial  was  then  in  progress, 
moved  for  leave  to  file  a  plea  in  abatement,  as  follows : 

*^  Comes  now  the  defendant,  and  says  he  is  not,  nor  has  he 
ever  been  a  resident  of  the  county  of  Vigo^  in  which  this  suit 
was  instituted,  is  now  pending  and  on  trial;  but  he  is,  and 
always  has  been  a  resident  of  Grreen  county,  Indiana;  nor  has 
Coraaw  ever  resided  in  said  county  of  Vigo;  but  has  at  all 
times  been  a  resident  of  the  county  of  Ghreen;  that  WilUam 
Stewart,  a  defendant  herein,  was,  when  the  present  suit  was 
commenced,  a  resident  of  Vigo  county,  and  still  continues  to 
be  so;  and  that  Bronner,  the  other  defendant,  was  at  all  the 
times  aforesaid,  a  resident  of  Kentucky;  that  at  the  time  of 
the  closing  of  the  issues  in  this  case,  this  defendant  could  not 
file  his  plea  in  abatement,  for  the  reason  that  the  joinder  of 
his  co-defendants  gave  the  Court  jurisdiction.  But  the  plain- 
tiffs having  dismissed  as  to  Stewart  and  Bronner,  he  now  files 
this  his  plea.  And  further,  it  is  averred  that  defendant,  since 
the  closing  of  the  issues  herein  and  the  commencement  of 
this  trial,  has  learned  for  the  first  time,  that  plaintiffs  at  the 
time  they  commenced  this  suit,  well  knew  that  both  Shryer 
and  Corsaw  were  residents  of  Grreen  county,  and  not  residents 
of  the  county  of  Vigo,  and  for  the  purpose  of  giving  the 
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Oommon  Pleas  Court,  of  Vigo  county,  jurisdiction  of  the 
cause,  they,  the  plaintiffs,  fraudulently  joined  in  this  action 
the  said  Stewart  and  Bronner,  and  that  after  the  issues  were 
closed  and  the  trial  had  commenced,  the  plaintiffs  fraudu- 
lently, and  for  the  purpose  of  compelling  the  defendant, 
ShryeTj  to  submit  to  a  trial,  away  from  the  county  of  his  res- 
idence, among  strangers,  contrary  to  law,  &c.,  dismissed  as  to 
Stewart  and  Bronner.  Wherefore  defendant  prays  that  the 
suit  may  abate,  Ac/' 

The  Court  overruled  the  motion  for  leave,  Ac,  and  the  de- 
fendants excepted.  Was  this  exception  well  taken?  The 
statute  says:  "The  action  shall  be  commenced  in  the  county 
where  the  defendants,  or  some  one  of  them,  has  his  usual 
place  of  resideiice.  Where  there  are  several  defendants  re- 
siding in  diflferent  counties,  the  action  may  be  brought  in  any 
county,  where  either  defendant  resides,  and  a  separate  sum- 
mons may  be  issued  to  any  other  county,  where  the  other 
defendants  may  be  found,  and  in  cases  of  non-residents,  or 
persons  having  no  permanent  residence  in  the  State,  action 
may  be  commenced  and  process  served  in  any  county,  where 
they  may  be  found."    2  R.  S.  p.  84,  sec.  83. 

As  we  have  seen,  Stewart  was  a  resident  of  Vigo  county, 
and  Bronner  a  non-resident  of  the  State ;  hence,  in  view  of 
the  statute,  it  must  be  conceded  that  if  they  were  made  par- 
ties in  good  faith,  the  action  was  properly  commenced  in  that 
county,  and  the  Court,  the  defendants  having  appeared,  ac- 
quired jurisdiction  of  their  persons  as  effectively  as  if  all  of 
them  had  resided  in  the  county  in  which  the  suit  was  insti- 
tuted. Such  being  the  case,  each  defendant  was  subject  alike 
to  the  same  rule  of  procedure,  and  the  plaintiffs  in  the  exer- 
cise of  their  right  to  dismiss  their  suit,  as  to  either  defendant, 
could  not  in  any  degree,  affect  the  jurisdiction  as  to  the  others. 
2  K.  S.,  p.  48,  sec.  99 ;  8  Ind.  190.  But  the  dismissal  as  to 
Stewart  and  Bronner^  whose  residence  authorized  the  com- 
VoL.  XX.— 12 
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mencement  of  the  suit  in  Vigo  county,  at  once  shows  that 
they  were  not  necessary  parties  to  the  action.  And  the  plea, 
as  we  understand  it,  alleges  affirmatively,  that  the  plaintifib 
never  did  regard  them  as  such  necessary  parties;  but  com- 
menced against  them  for  the  mere  purpose  of  giving  the  Vtgo 
Common  Pleas  colorable  jurisdiction. 

If  these  facts  are  true,  and  in  view  of  the  ruling  before  us, 
they  must  be  conceded,  the  Court,  as  to  ShryeVj  had  no  au- 
thority to  hear  and  determine  the  case.  Stewart  and  Bronner 
were  made  defendants,  not  because  they  were  necessary  par- 
ties, but  for  the  fraudulent  purpose  of  obtaining  jurisdiction 
in  a  Court  in  which  none  existed,  or  was  conferred  by  law, 
and  the  result  is  the  plaintifts  having  dismissed  as  to  them, 
the  action  stood  as  it  would  have  stood  had  it  been  com- 
menced in  a  county  where  no  defendant  resided. 

The  plea,  in  our  opinion,  tendered  a  proper  issue  of  fact, 
and  the  motion  for  leave  to  file  it,  should  therefore  have  been 
granted.  The  Court,  upon  the  issues  submitted  to  it,  found 
for  the  plaintiffs,  and  having  refused  a  new  trial,  rendered 
judgment,  &c.  For  the  error,  in  the  refusal  to  allow  the  plea 
to  be  filed,  the  judgment  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  trial. 

H.  D.  Scott  and  W.  JUackj  for  the  appellants. 

C  Z,  Patterson  and  J.  P.  Baird^  for  the  appellees. 


m^m 
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Appeal. — ^Wbeva  a  person  files  a  claim,  in  proper  form,  before  the 
Board  of  Gommissioners  of  a  county,  for  the  repayment  of  taxes 
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that  have  been  wrongfiilly  assessed  against  lum  on  real  estatec  which 
is  sitnated  in  another  count j,  and  said  Commissioners  refuse  to  al- 
low his  claim,  he  is  entitled  to  appeal  from  such  judgment  of  re- 
fusal to  the  Court  of  Common  Pleas. 

APPEAL  from  the  Blackford  Circuit  Court. 
"WoRDBN,  J. — Shultz  filed  his  claim  before  tlie  Board  of 
Commisfiioners  of  Blackford  county  in  these  words : 

"  The  Board  of  Commissioners  of  Blackford  county,  Indi- 
anay  to  Christian  ShultZy  Dr.  For  taxes  wrongfully  paid  by 
said  ShuUz  to  the  treasurer  of  said  county,  which  taxes  were 
paid  on  the  east  part  of  sections  3  and  4  of  Godfrey  farm, 
which  real  estate  was  and  is  in  Jay  county.  Amf>unt  of 
taxes  paid,  57  dollars  and  13  cents ;  interest  on  the  same,  20 
dollars.  All  of  which  has  been  demanded  of  said  Commis- 
sioners, which  they  refuse  to  pay. 

"C.  SnmiTz, 
"  By  his  Atf  y,  J.  Broumlee. 

''December  2, 1861.' 


i9 


This  claim  the  Board,  after  due  deliberation,  refused  to 
allow. 

ShvUtz  appealed  to  the  Common  Pleas,  from  which  Court 
the  cause  was  certified  to  the  Circuit  Court,  because  of  the 
interest  of  the  Common  Pleas  Judge  in  the  cause. 

In  the  Circuit  Court  the  Board  moved  to  dismiss  the  ap- 
peal for  the  want  of  jurisdiction,  the  record  not  showing  such 
a  case  as  authorizes  an  appeal.  The  Court  dismissed  the  ap- 
peal, as  the  record  infonns  us,  solely  on  this  ground.  Shultz 
excepted. 

The  proceeding  was  had  under  the  provisions  of  the  act  of 
1858,  (Stat.  1853,  p.  181,)  which  authorize  a  person  who  has 
paid  any  taxes  that  have  been  wrongfully  assessed  against 
him  to  recover  them  back. 
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The  last  section  of  the  act  provides  that  "  if  any  Boaid  of 
County  Commissioners  refuse  to  hear  the  proofs  offered  by 
any  person,  body  politic  or  corporate  complaining,  or  offer- 
ing to  complain  before  them,  that  he  or  they  have  been 
wrongfully  assessed,  the  person  or  body  politic  or  corporate 
BO  offering  to  complain  shall  have  the  same  right  of  appeal 
from  the  decision  of  said  Board  so  refusing  to  hear  such  com- 
plaint that  they  would  have  in  other  cases." 

It  is  insisted  that  no  appeal  lies  from  the  action  of  the 
Board,  except  where  such  Board  refuse  to  hear  the  proofs  of- 
fered. In  other  words,  that  where  the  Board  hear  the  proofs 
and  decide  upon  the  matter,  no  appeal  lies.  We  are  of  a  dif-  • 
ferent  opinion.  An  appeal  lies  from  all  decisions  of  the  com- 
missioners by  any  person  aggrieved,  by  the  general  law.  1 
R.  S.,  1852,  p.  229,  sec.  31. 

The  provision  above  quoted,  authorizing  an  appeal  where 
the  commissioners  refuse  to  hear  the  proofs,  was,  as  we  think, 
inserted  out  of  abundant  caution,  so  that,  if  such  action 
would  not  amount  to  a  decision^  so  as  to  admit  of  an  appeal 
therefrom  under  the  general  law,  the  applicant  should  not  be 
without  remedy. 

There  are  several  grounds  assumed  in  argument  to  sustain 
the  ruling  of  the  Court  in  dismissing  the  appeal,  but  we  are 
not  inclined  to  travel  beyond  that  upon  which  the  Court  be- 
low decided.  In  our  opinion,  the  case  made  was  such  an  one 
as  entitled  Shultz  to  appeal  from  the  action  of  the  Board  in 
i-efusing  to  allow  his  claim. 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs, 
i\nd  the  cause  remanded. 

John  BrownleCy  for  the  appellant. 
Walter  Marchy  for  the  appellee. 
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Danneburg  v.  Thb  Statb. 

Where  a  caiiae  is  tried  in  whole  or  in  part  before  any  other  than  the 
regular  judge  of  the  Court,  the  record  should  show  legal  authority 
in  such  person  to  act  as  judge,  or  it  will  be  rejected  by  this  Court. 

Criminal  Law  and  Practice. — In  a  criminal  prosecution,  the  de- 
fendant may  prove,  under  the  plea  of  not  guilty,  that  he  had  already 
been  put  in  jeopardy  on  the  same  charge,  and  such  defence  needs 
not  to  be  specially  pleaded. 

APPEAL  from  the  Noble  Circuit  Court. 

WoRDENy  J. — This  was  an  indictment  against  the  appellant 
for  an  assault  and  battery  with  intent  to  kill.  Arraignment, 
plea  not  guilty,  trial,  conviction  and  judgment.  The  only 
point  made  for  a  reversal  is  that  the  Court  erred  in  sustain- 
ing a  demurrer  to  a  special  answer  put  in  by  the  defendant, 
which  answer,  as  we  infer,  set  up  that  the  defendant  had  al- 
ready  been  put  in  jeopardy  on  the  same  charge. 

The  answer  in  question,  however,  is  not  in  the  record.  It 
no  where  appears  except  in  a  paper  which  purports  to  be  a 
bill  of  exceptions,  which  is  signed,  not  by  the  judge  of  the 
Court,  but  by  Stephen  S.  Wildman.  The  record  shows  that 
the  proceedings  all  took  place  before  the  Hon.  E.  JR,  WUson^ 
judge  of  the  10th  judicial  circuit,  and  the  paper  signed  by 
Mr.  Wildman^  the  record  not  showing  any  appointment  or 
authority  to  him,  to  act  in  the  matter,  or  that  any  part  of  the 
proceedings  took  place  before  him  as  acting  judge  of  that 
Court,  must  be  rejected.  Negley  v.  TTifeon,  14  Ind.  215; 
Cooper  V.  Lingo ,  17  Ind.  67.  It  may  be  further  remarked 
that  no  exception  appears  to  have  been  taken  to  the  ruling, 
otherwise  than  by  the  bill  of  exceptions  thus  signed  by  Mr. 
Wildman.  Thus  the  question  sought  to  be  presented  is  not 
properly  before  us.  It  should  be  observed  that  if  the  ruling 
on  the  demurrer  were  wrong,  it  is  by  no  means  clear  that  the 
error  would  reverse  the  judgment,  inasmuch  as  the  defendant 
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could  have  fuUj  availed  himself  of  the  defence  under  the 
plea  of  not  guilty.  In  a  civil  cause,  such  error  would  not  he 
fatal,  and  perhaps  not  in  a  criminal.  Case  v.  T?ie  State,  6 
Indl. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

McDonald,  Boache  ^  Lewis,  for  the  appellant. 

Oscar  J5.  JELord^  Attorney  General,  for  the  State. 


«^ 


Binford  et  al,  v.  Tayloe. 

Pbactice. — ^Wliere  interest  is  allowed  upon  an  open  account  in  the 
lower  Court,  but  the  evidence  is  not  set  out  in  the  record  on  ap- 
peal, this  Court  can  not  determine  whether  the  interest  was  prop- 
erly or  improperly  allowed,  and  will  therefore  not  disturb  the  judg- 
ment. 

APPEAL  from  the  Boone  Common  Pleas. 

Per  Curiam. — Taylor  sued  the  appellant  upon  an  account, 
as  follows : 

"  August  14th,  1857.  To  297  bushels  of  wheat,  at  1  dollar 
per  bushel,  297  dollars.    Interest  on  same,  70  dollars." 

The  complaint  claimed  damages  in  the  sum  of  370  dollars. 

Trial  by  the  Court ;  finding  and  judgment  for  the  plaintiff 
for  365  dollars. 

The  evidence  is  not  set  out,  nor  is  any  question  presented 
other  than  this,  whether  the  finding  and  judgment  is  not  for 
a  greater  amount  than  is  warranted  by  the  bill  of  particulars. 

The  wheat  at  the  price  specified,  with  the  interest  from  the 
date  of  the  sale,  as  set  forth  in  the  bill  of  particulars,  up  to 
the  time  of  the  trial,  will  amount  to  all  that  was  found  by  the 
Court,  and  the  evidence  not  being  in  the  record,  we  can  not 
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say  that  interest  was  improperly  allowed.  There  is  no  error 
in  the  record. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent, 
damages. 

0.  S.  HamUton,  for  the  appellants. 

A.  J.  Boone,  for  the  appellee. 


Thb  Statb  17.  Carpenter. 

APPEAL  from  the  Steuben  Common  Pleas. 

Per  Curiam. — ^The  same  questions  are  presented  in  this  as 
in  a  case  between  the  same  parties  at  this  term,  and  the  same 
judgment  will  be  entered. 

The  judgment  is  reversed. 

Oscar  B.  Hordj  Attorney  General,  and  J.  W.  CumnUngSy 
*D5 strict  Attorney,  for  the  State. 

J.  A. '  WoodhvUy  for  the  appellee. 


Clark  v.  Havsks. 

APPEAL  from  the  Pulaski  Common  Pleas. 

Per  Curiam. — Havens  sued  Clark  before  a  justice  of  the 
peace  for  the  price  of  a  harrow,  18  dollars.  Before  the  jus- 
tice Havens  was  defaulted  after  two  trials,  but  he  appealed  to 
the  Common  Pleas,  where  he  was  more  successful,  and  ob- 
tained a  verdict  and  judgment.     Clark,  failing  to  obtain  a 
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new  trial,  appeals  to  this  Court,  but  has  not  brought  up  the 
evidence,  nor  is  any  question  presented  by  the  record  for  our 
decision. 

The  judgment  is  aflS.rmed,  with  costs  and  ten  per  cent 
damages. 

A.  I.  Gould,  for  the  appellant. 

Pratt  ^  Baldwin,  for  the  appellee. 


«-^ 
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Paactice. — In  tke  absence  of  any  proper  showing  of  the  reasons 
upon  which  the  Court  acted  below,  this  Court  will  presume  that  the 
action  of  the  lower  Court  was  proper. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Per  Curiam. — The  record  shows  that  this  was  an  applica- 
tion before  a  justice  for  surety  of  the  peace,  which  was  not 
sustained.  The  applicant  appealed  to  the  Common  Pleas, 
where,  on  motion,  the  appeal  was  dismissed.  This  ruling 
was  excepted  to,  but  no  bill  of  exceptions  setting  forth  the 
grounds  of  said  ruling  was  filed.  In  the  absence  of  some 
proper  showing  of  the  reasons  or  grounds  upon  which  the 
Court  acts,  we  must  presume  in  favor  of  that  action  as  has 
been  often  decided. 

The  judgment  is  affirmed. 

Nave  ^  WitheroWy  for  the  appellant. 
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RlNEBR  V.  BmEER. 

GiFr-^AcTiON. — ^Wbere  a  mother  sold  her  real  estate  and  caused  two 
of  the  notes,  given  to  secure  the  purchase-money  thereof,  to  be 
made  payable  to  her  son,  then  three  years  old,  and  then  delivered 
them  to  his  father  for  safe  keeping  for  the  son,  and  the  father  af- 
terwards died,  making  the  mother  his  executrix,  and  she,  as  such, 
then  obtained  the  custody  of  his  papers,  including  said  notes,  and 
thereafter,  in  her  individual  name,  purchased  a  tract  of  land  of  the 
payor  of  said  notes,  and  in  part  payment  therefor  cancelled  said 
notes  and  delivered  them  to  him. 

Heldy  that  said  facts  constituted  a  valid  and  executed  gift  of  said 
notes  by  the  mother  to  her  son,  and  that  her  conversion  thereof  to 
her  own  use  was  wrongful,  and  entitled  the  son,  by  his  guardian, 
to  recover  of  her  the  value  thereof. 

Heldy  also,  that  if  she  really  committed  a  breach  of  trust  in  making 
said  gift  to  her  son,  she  is  estopped  to  question  the  title  of  her 
donee  by  setting  up  said  breach  of  trust  in  bar  of  his  action  for 
the  value  of  said  notes. 

APPEAL  from  the  Morgan  Common  Pleas. 

Davison,  J.  —  The  appellee,  as  guardian  of  one  Oliver 
Binkery  a  minor,  sued  Lucinda  Rinkerj  alleging,  in  his  com- 
plaint, that  on  January  the  15th,  1869,  one  Silas  Binker  exe- 
cuted to  said  Oliver  two  promissory  notes,  each  for  the  pay- 
ment of  200  dollars,  and  payable,  one  at  twelve  months,  and 
the  other  at  two  years. 

It  is  averred  that  the  defendant  wrongfully  took  said  notes 
into  her  possession,  and  converted  them  to  her  own  use,  by 
delivering  them  to  Silas  Binker^  the  maker  thereof,  in  pay- 
ment of  a  debt  due  from  her  to  him,  and  that  he,  Silas^  can- 
celled said  notes  by  tearing  his  name  there&om ;  wherefore, 
&e. 

The  issues  were  submitted  to  the^  Court,  who  found  for  the 
plaintiff  400  dollars,  and  having  refused  a  new  trial,  rendered 
judgment,  &c. 
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The  facts  of  this  case  are  substantiallj  as  follows : 
In  the  year  1849,  one  Joseph  Hiatt  died  testate,  leaving  the 
present  defendant,  Lucinda  JRinkcTy  then  Lucinda  Hiatt,  his 
widow,  and  nine  children,  who  were  his  heirs  at  law.  The 
testator's  will  appointed  the  defendant  his  executrix  and 
guardian  of  the  persons  and  estate  of  his  children,  and  then 
provided  that  after  the  payment  of  debts,  &c.,  all  his  real  and 
ieraonal  property  should  ^main  in  the  hand;  of  his  wife,  ia 
trust,  for  the  support  and  education  of  said  children,  until 
the  youngest  child  should  arrive  at  the  ago  of  twenty-one ; 
and  that  upon  the  arrival  of  all  the  children  at  that  age,  an 
equal  division  of  whatever  might  remain  unexpended  for  the 
purposes  aforesaid  was  to  be  made  amongst  them,  share  and 
share  alike,  reserving  to  the  widow  all  her  rights  given  her  by  law. 
Immediately  after  the  death  of  Hiatt y  the  defendant  entered 
upon  her  duties  as  executrix,  &c.,  under  the  will.  She  re- 
ceived personal  property  belonging  to  the  estate  worth  768 
dollars,  and,  as  executrix,  paid  debts  to  the  amount  of  234 
dollars.  Hiatt,  at  his  death,  left  a  farm  of  160  acres,  of  which 
90  acres  were  in  cultivation.  The  executrix  and  her  children, 
being  also  the  children  of  Hiatt,  remained  on  the  farm  until 
October,  1858,  when  she  was  married  to  one  Levi  Rinker,  and 
removed  with  him  to  his  farm,  taking  with  her  five  of  the 
children  of  her  former  marriage,  and  a  portion  of  the  per- 
sonal property  on  the  farm  at  the  time  of  her  marriage.  The 
value  of  this  property  is  not  proved.  It  consisted,  however, 
of  six  head  of  cattle,  four  horses,  and  seventy  head  of  partly 
fatted  hogs.  While  on  the  farm  left  by  her  former  husband, 
viz.,  on  the  24th  of  April,  1852,  the  defendant  purchased  of 
one  Thomas  Neff  eighty  acres  of  land  for  the  consideration 
of  1040  dollars,  received  of  Neff  a  deed  of  conveyance,  and 
paid  him  640  dollars  of  the  purchase-money.  This  payment 
was  made  prior  to  her  marriage  with  Levi  Rinker — ^leaving 
the  residue,  400  dollars,  unpaid  at  the  time  of  the  marriage. 
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There  was  eyidence  tending  to  prove  that  the  640  dollars 
paid  to  Neff  bj  the  defendant  was  derived  in  part  from  the 
estate  of  Siatt,  then  in  her  hands  as  executrix,  and  partly 
from  the  cultivation  of  the  Siatt  farm,  and  that' the  400  dol- 
lars was  paid  after  the  marriage  bj  said  Levi  Binker  out  of 
moneys  received  by  him  from  the  sale  of  the  hogs  taken  to 
his  farm  as  aforesaid.  In  Odoher^  1854,  the  defendant,  with 
the  assent  of  her  husband,  sold  the  Neff  land  to  8ila8  Binker 
for  2000  dollars,  to  be  paid  as  follows :  1000  dollars  to  the 
heirs  of  Hiatty  and  the  residue,  being  1000  dollars,  to  herself. 
Silas  Binker,  the  purchaser,  executed  his  several  promissory 
notes,  in  accordance  with  the  terms  of  sale,  and  received  from 
defendant  and  her  husband,  Levi  Binker,  a  deed  in  fee-sim- 
ple. After  this,  viz.,  in  the  year  1856,  the  house  of  Levi 
Binker  was  burglariously  entered,  all  his  papers  were  stolen, 
and  among  them  the  note  for  1000  dollars  given  to  the  de- 
fendant by  Silas  Binker.  The  note  thus  stolen  was  never  re- 
covered or  found,  and  she,  defendant,  having  called  upon 
Silas  Binker  for  a  new  note,  it  was,  at  her  special  request, 
agreed  between  them  that,  in  lieu  of  the  lost  note,  he  should 
execute  to  her  and  her  husband  a  note  for  600  dollars,  and 
for  the  residue,  400  dollars,  he  should  execute  two  several 
notes,  each  for  the  payment  of  200  dollars,  and  each  payable 
to  said  Oliver  Binker,  the  only  child  of  defendant  by  her  then 
husband,  Levi  Binker,  and  then  about  three  years  old.  The 
notes  were  executed  as  agreed  on  by  the  parses.  Those 
made  payable  to  Oliver  Binker  were  passed  over  to  his  father 
and  mother.  His  father  put  them  away  and  kept  them 
among  his  papers  until  his  death,  which  occurred  in  July, 
1858.  At  the  time  these  notes  were  executed,  defendant, 
Oliver^ s  mother,  stated  that  his  father,  Levi  Binker,  had  worked 
hard  to  pay  for  the  land,  and  it  was  right  that  Oliver  should 
have  the  notes.  To  this  Levi  assented,  and,  at  the  time,  put 
his  hand  on  Olivers  head  and  said  to  him,  '^Aint  you  a  brave 
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little  man  for  your  mother  to  give  you  400  dollars  V^  After 
Levi  Rinker's  death,  the  defendant,  then  his  widow,  became 
his  administratrix,  and,  as  such,  took  possession  of  his  papers, 
among  which  were  the  notes  payable  to  Oliver  Binker;  and, 
afterwards,  she,  defendant,  repurchased  "the  Neff  land"  of 
Silas  Rinkery  received  from  him  a  deed  in  fee,  and,  in  consid- 
eration therefor,  conveyed  to  him  her  interest  in  the  intes- 
tate's estate,  and  also  delivered  up  to  him  the  two  notes  which 
were  by  him  cancelled  as  aforesaid. 

As  has  been  seen,  the  present  suit  was  instituted  by  the 
guardian  of  Oliver  Binker  against  the  defendant  to  recover 
the  amount  of  the  notes.  The  Court,  upon  the  above  facts, 
found  for  the  plaintiff,  and  the  only  question  to  settle  is,  Are 
they  sufficient,  in  point  of  law,  to  sustain  the  finding  ? 

For  a  new  trial  the  appellant  assumes  two  grounds :  1.  The 
''N(^  land,"  having  been  purchased  and  paid  for  out  of 
money  and  means  derived  from  the  estate  of  Hiatty  was  held 
by  the  defendant  in  trust  for  his  heirs,  and  she  having  sold 
the  land  thus  purchased,  became  their  trustee  for  the  pur- 
chase-money, and  could  not,  therefore,  make  a  valid  gift  of 
any  part  of  it.  2.  Conceding  that  the  property  was  not  so 
held  in  trust,  still  the  transaction  of  the  execution  and  deliv- 
ery of  the  notes  was  really  no  gift,  but  a  mere  attempt  to 
make  one. 

The  first  ground  is  untenable.  The  facts,  as  we  under- 
stand them,^o  not  allow  the  conclusion  that  defendant  was 
the  trustee  of  Hiatfs  heirs  for  the  entire  estate  left  bv  him  at 
his  death.  Under  the  statutes  in  force  when  he  died,  as  also 
by  the  provisions  of  his  will,  she  was  entitled  to  personal 
property  worth  150  dollars,  and,  after  payment  of  debts,  &c., 
to  one-third  of  the  residue ;  and  ftirther,  she  was  entitled  to 
her  dower  in  his  real  estate,  and  to  occupy  and  use  his  man- 
sion-house and  messuage  belonging  to  it,  for  the  space  of  one 
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year  from  her  husband's  death.  Stewart  v.  Benkety  17  Ind. 
264. 

It  may  be  fairly  inferred  from  the  evidence  that  her  inter- 
est in  the  estate,  over  and  above  what  she  had  herself  re- 
ceived, was  at  least  equal  to  the  sum  given  by  her  to  the 
plaintiff's  ward ;  that  the  gift  was,  in  effect,  the  disposal  of 
her  own  individual  property,  and  that  the  heirs  of  Hiatt  have, 
therefoi*e,  no  right  to  complain.  But  suppose  the  defendant, 
in  making  the  gift,  really  committed  a  breach  of  trust,  she 
can  not,  in  our  judgment,  set  up  such  breach  in  bar  of  this 
action,  because,  having  transferred  the  property  as  a  valid 
gift,  she  has  no  right  to  question  the  title  of  her  donee. 

The  second  assumed  ground  remains  to  be  considered. 
The  notes,  as  we  have  seen,  were  executed  to  Oliver  Rinker 
by  the  direction  of  the  defendant,  w^ere  given  in  consideration 
of  real  estate  sold  and  conveyed,  and  were  placed  in  the  cus- 
tody and  keeping  of  his  father,  the  donee,  at  the  time,  not 
being  more  than  three  years  old.  Do  these  transactions  con- 
stitute a  valid  gift  ? 

It  is  essential  to  the  validity  of  a  gift,  that  the  subject  of 
it  be  delivered ;  "  the  donor  must  part  not  only  with  the  pos- 
session, but  with  the  dominion,  of  the  property."  2  Kent's 
Comm.  439.  The  delivery,  however,  need  not  be  direct  to 
the  donee  himself.  If  the  thing  given  be  delivered  to  an- 
other for  his  use,  it  will  be  sufficient,  provided  the  effect  of 
the  transaction  is  to  divest  the  donor  of  all  title  to  the  prop- 
erty.   StewaH  v.  Weed,  11  Ind.  92 ;  Sims  v.  SimSj  2  Ala.  117; 

Pope  V.  Randolph^ 214 ;  Grandiac  v.  Arderij  10  Johns' 

Er.  298.  The  exposition  thus  made  is  no  doubt  correct,  and 
when  applied  to  the  gift  in  question,  at  once  shows  that  it 
possessed  all  the  essential  requirements  of  an  operative  gift. 

The  notes  were  executed  to  the  donee  and  placed  in  the 
hands  of  his  father  for  his  use,  by  the  express  direction  and 
assent  of  the  defendant,  his  mother,  who  owned  the  proper- 
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ty,  and  had  the  right  to  dispose  of  it ;  and  though  he  was 
not  of  full  age,  it  must  be  presumed  that  he  accepted  them 
as  a  gift,  because  they  were  for  his  benefit.  Stewart  v.  Weed, 
supra ;  Broom's  Comm.  276, 276 ;  Souverbye  v.  Arden,  1  John, 
ch.  240 ;  Ghrandiac  v.  Arden,  supra. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs,  and  5 
per  cent,  damages. 

W.  V.  Bums,  for  the  appellant. 

W.  J2.  Harrison,  for  the  appellee. 


Humphries  et  al.  v.  Johnson  et  al. 

^  ^        Exemplary  Damages. — ^In  that  class  of  wrongs,  the  commission  of 
168  ml  which  subjects  the  offender  to  a  prosecution  in  the  name  of  the 

State,  under  her  criminal  law,  in  addition  to  the  civil  remedy  af- 
forded the  injured  party,  exemplary  damages  can  not  be  allowed  to 
such  party. 
Testimony  op  Experts. — ^It  is  error  to  instruct  the  jury,  that  "on 
questions  inyolying  science  and  skill,  the  opinions  of  scientific  men 
in  professions  or  pursuits  to  which  such  questions  may  pertain,  are 
authoritative,  and  in  all  doubtful  cases  in  which  such  questions  are 
involved,  should  control  the  jury,"  for,  as  to  such  testimony,  as 
well  as  any  other,  it  is  the  peculiar  province  of  the  jury  to  deter- 
mine its  credibility  and  weight. 

APPEAL  from  the  Parke  Circuit  Court. 

Hanna,  J. — ^This  was  an  action  of  trespass,  quare  clausum 
fregit,  by  the  appellees  against  the  appellants.  The  calise 
was  commenced  in  the  county  of  Green,  and  taken  by  change 
of  venue  to  Parke  county  for  trial.  The  pleadings  seem  to 
have  been  filed  and  the  issues  made  up  under  the  old  system 
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of  practice,  but  the  cause  was  tried  under  the  new.  There 
are  four  counts  in  the  declaration,  charging  in  different 
modes,  that  the  defendants,  being  twelve  in  number,  with 
force  and  arms  broke  and  entered  the  plaintiffs'  close,  situate, 
&c.,  and  then  and  there  with  guns,  axes,  dirk  knives,  and 
other  weapons,  drove  and  expelled  the  plaintiffs  from  his  said 
close,  and  then  and  there  made  a  great  noise  and  confusion, 
cursing,  swearing,  bawling,  whooping  and  yelling,  and  then 
and  there  with  great  force  and  violence,  tore  to  pieces,  cut 
down,  demolished  and  destroyed  a  certain  grist  mill  and  saw 
mill,  and  mill  dam  of  the  plaintiff's,  and  the  gates  and  abut- 
ments attached  to  and  forming  a  part  of  the  dam,  and  cast 
into  the  creek  and  destroyed  2000  feet  of  plank,  and  2000 
feet  of  square  timber,  and  dug  up  and  subverted  the  earth 
and  sod,  and  other  wrongs  and  enormities  then  and  there  did, 
to  the  damage,  &c. 

The  defendants  pleaded  several  pleas,  the  substance  of 
which  is,  that  said  dam  was  a  nuisance,  causing  disease  and 
sickness  to  the  defendants,  and  therefore  they  entered  the 
close,  and  in  a  peaceable  manner  abated  the  dam,  doing  no 
unnecessary  damage,  &c. 

The  cause  was  tried  by  a  jury,  verdict  for  the  plaintiffs  for 
200  dollars.  Motion  for  new  trial  overruled,  and  judgment 
on  the  verdict.  Several  points,  on  which  the  appellants  rely 
to  reverse  the  judgment,  are  insisted  on.  The  evidence  is 
not  set  out,  but  the  cause  is  brought  here  on  bill  of  excep- 
tions only  under  sec.  849,  vol.  2,  R.  S.,  1852. 

The  exceptions  show  that  the  Court  gave  to  the  jury  the 
following  instructions,  to  which  the  appellants  excepted,  viz : 

^'6.  That  in  questions  involving  science  and  skill,  the  opin- 
ions of  scientific  men  in  professions  or  pursuits,  to  which 
such  questions  may  pertain,  are  authoritative,  and  in  all 
doubtful  cases  in  which  such  questions  are  involved,  should 
control  the  jury." 
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"7.  K  the  jury  find  for  the  plaintifis,  they  should  assess 
such  damages,  as  they  find  from  the  evidence,  he  has  sus- 
tained by  reason  of  the  trespasses  of  the  defendants,  to  which 
they  may  add  such  exemplary  damages  as  the  jury  may  think 
proper,  from  any  riotous,  malicious,  or  wanton  conduct  of 
the  defendants,  in  the  commission  of  the  trespasses." 

We  think  the  6th  instruction  was  wrong,  and  that  the  jury 
might  have  been  misled  by  it.  It  is  true  that  in  a  great  va- 
riety of  cases,  the  opinions  of  scientific  men  or  experts  are 
admissible  in  evidence,  but  it  does  not  therefore  follow  that 
they  are  authoritative,  or  that  in  doubtful  cases  they  should 
control  the  jury.  Where  such  opinions  are  given  in  evidence, 
they  should  be  received  and  treated  by  the  jury  like  any  other 
evidence  in  the  cause.  Such  weight  should  be  given  them, 
and  only  such,  as  the  jury  may  think  them  entitled  to.  It  is 
the  peculiar  province  of  the  jury  to  judge  of  the  credibility 
of  witnesses,  and  the  weight  that  should  be  attached  to  their 
evidence,  and  this  rule,  we  think,  applies  to  the  opinions  of 
scientific  men,  as  well  as  to  the  testimony  of  any  other  class 
of  witnesses. 

The  Court,  when  it  gave  the  charge  that  such  opinions 
were  authoritative,  and  in  doubtful  cases  ought  to  control, 
invested  them  with  a  kind  of  importance,  which  would  have 
a  tendency  to  prevent  the  jury  from  exercising,  fully  and 
freely,  their  own  judgments,  in  passing  upon  the  facts  in- 
volved. 

The  7th  inBtruction,  in  reference  to  exemplary'damagefl,  is 
also  wrong.  The  jury  were  told  that  to  the  damages  sus- 
tained by  the  plaintifi,  they  might  add  such  exemplary  dam- 
ages as  they  thought  proper,  from  any  riotous,  malicious,  or 
wanton  conduct  of  the  defendants. 

On  the  subject  of  damages,  the  authorities  are  not  entirely 
uniform.    By  a  standard  author  it  is  said  that  ^^  damages 
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should  be  precisely  commensarate  with  the  icjury,  neither 
more  nor  less.''    2  Greeniief 's  Ev.,  sec.  253 ;  18  Ind.  on  p.  369. 

Mr.  Sedgwick  deduces  from  the  authorities  an  entirely  dif- 
ferent rule,  as  applicable  to  a  certain  class  of  cases.  Sedg- 
wick on  Damages,  p.  88,  et  seq. 

The  rule  however,  as  applicable  to  a  case  of  this  kind,  has 
already  been  settled  by  this  Court,  in  the  case  of  7\iAer  v. 
SutsoTij  5  Ind.  B.  822.  It  was  there  held,  that  in  that  class 
of  wrongs,  the  commission  of  which  subjects  the  offender  to 
a  State  prosecution,  in  addition  to  the  civil  remedy  afforded 
the  injured  party,  exemplary  damages  can  not  be  allowed. 
To  that  decision  we  adhere,  as  it  is  sustained  by  authority, 
and  founded,  as  we  think,  on  obviously  correct  principles. 

The  facts  charged  in  this  case  very  clearly  amount  to  a  riot, 
punishable  by  the  criminal  laws  of  the  State,  and  the  charge, 
as  applicable  to  the  case,  is  erroneous. 

Per  Curiam, — The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  trial. 

8.  B,  jGrookins,  for  the  appellants. 

J".  P.  Usher^  for  the  appellees. 


Hawkins  et  al,  v.  Bagan  et  al.  , 

Administbatob's  Salb. — ^In  an  application,  in  the  Court  of  Common 
Pleas,  by  an  administrator,  for  the  sale  of  real  estate  of  his  intes- 
tate, the  record  says:  ''It  appeared  to  the  satisfaction  of  the  Court 
that  process  had  been  served  on  the  defendants,"  somQ  of  whom 
were  minors,  ''more  than  ten  days  before  the  first  day  of  the  term," 
&c.,  and  therenpon  a  guardian  ad  litem  was  appointed  and  answered 
for  the  infants.  The  record  on  appeal  shows  that  writs  were  rega- 
VoL.  XX.— 18 
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larly  issued  against  the  defendants,  bat  fails  to  show  that  any  re- 
turns were  ever  made  thereon.  -.  The  application  was  granted  by  the 
Court;  the  land  directed  to  be  sold  at  public  auction ;  it  was  so 
sold ;  and  the  auctioneer,  whom  the  administrator  had  employed  to 
cry  the  sale,  having  himself  made  the  last  and  highest  bid  therefor, 
said  land  was  sold  to  him  by  the  administrator.  The  sale  was  duly 
reported  to  and  confirmed  by  the  Court.  After  the  money  had  been 
paid  according  to  the  terms  of  the  sale,  the  fact  was  duly  reported 
to  the  Court,  and,  upon  further  consideration,  a  deed  was  ordered 
to  be  executed  to  the  purchaser.  Two  years  afterwards,  a  deed  was 
made  and  reported  and  approved.  Over  eleven  years  after  the  con- 
firmation of  the  sale,  the  heirs  of  the  intestate  sue  /or  the  po89essum 
of  the  landt 
Heldy  1.  That  the  facts  recited  in  the  record  do  not  exclude  the  in- 
ference that  due  notice  was  given  to  the  defendants  of  the  pendency 
.  of  the  application,  and  it  will  therefore  be  presumed  by  this  Court 
that  it  was  given. 

2.  That  the  sale  to  the  person  acting  as  auctioneer,  under  the  circum- 
stances, was  a  sale  to  a  third  person  and  valid. 

3.  But,  if  the  auctioneer  should  be  held  to  have  been  a  trustee,  and 
his  purchase  to  have  been  therefore  unauthorized,  yet  it  could  not 
be  impeached  collaterally,  as  it  is  attempted  to  do  in  this  case,  but 
it  should  have  been  attacked  in  a  direct  proceeding  to  set  aside  the 
sale,  and  re-offer  the  property ;  and  such  proceeding  should  have 
been  commenced  in  a  reasonable  time  after  the  sale  and  confirma- 
tion, and  before  the  property  had  passed  into  the  hands  of  bona  fide 
purchasers,  without  notice. 

APPEAL  from  the  Marion  Circuit  Court. 

PsREiNS,  J. — Noah  Ragan  was  administrator  upon  the 
estate  of  Jesse  Hawkins^  deceased,  and  on  the  2d  day  of  De- 
cember^ 1847,  he  filed  his  petition  in  the  proper  court  for  the 
sale  of  real  estate  of  said  Jesstj  deceased,  for  the  payment  of 
his  debts.  He  made  Jesse's  heirs  parties  defendant,  viz: 
LaytoTiy  Sarahy  Bacfiaelj  Hannah^  Martha  Anriy  IsaaCj  John 
and  Martha  Hawkins.     Afterwards,  on  the  20th  day  of  De- 
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cewbeTy  the  record  eays,  it  appearing  to  the  satisfaction  of  the 
Court  that  process  had  been  served  more  than  ten  days  before 
the  first  day  of  the  term,  &c.,  H*  C.  Newcomb,  JSsq.y  was  ap- 
pointed gnardian  ad  litem^  and  answered  for  Bachaely  Hannah^ 
Martha  Ann,  Isaac  and  John  Hawkins^  infant  heirs  of  Jesse, 
and  a  default  was  taken  against  Layton,  Sarah  and  Martha, 
adults. 

Regularly  issued  writs  are  copied  into  the  transcript  before 
us.  Returns  upon  them  are  not  A  sale  of  land  was  ordered. 
Afterwards,  on  the  18th  day  of  April,  1848,  the  administrator 
reported  that  he  had  made  a  sale  of  a  piece  of  the  land  of 
Jesse  to  James  Wilson,  the  sale  having  been  made  on  the  5th 
of  February,  1848.  The  sale  was  approved  and  confirmed  by 
the  Court  on  the  20th  day  of  April,  1848. 

Afterward,  at  the  August  term  of  the  Court,  1850,  the  ad- 
ministrator reported  full  payment  of  the  purchase-money  by 
Wilson,  and  the  Court,  having  examined  the  matter,  ordered 
a  deed,  &cu 

Afterward,  at  the  August  term  of  the  Court,  1852,  a  deed 
was  reported,  approved  and  ordered  to  be  delivered* 

At  each  of  the  recited  proceedings  in  Court,  the  record 
shows  that  a  petition  was  filed  narrating  the  previous  pro- 
ceedings and  orders  in  the  cause,  and  that  the  subject  matter 
of  the  petition  was,  on  each  occasion,  considered  and  adjudi- 
cated upon  by  the  Court. 

The  proceedings  seem  to  have  been  conducted  with  care 
and  under  watchfulness  on  the  part  of  the  Court, 

On  the  21st  of  November,  1859,  this  suit  was  instituted  by 
the  heirs  of  Hawkins  against  all  persons  interested,  to  estab- 
lish their  title  to,  and  to  recover  possession  of  the  land  sold, 
as  above  set  forth,  by  the  administrator  of  the  estate  of  Jesse 
Hawkins.  That  sale,  we  have  already  seen,  was  confirmed  on 
the  20th  day  of  April,  1849,  eleven  years,  seven  months  and 
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I  one  day  anterior  to  the  commencement  of  this  suit.    See  2 

G.  &  H.  p.  159,  and  cases  cited  in  notes. 

This  suit  is  not  a  direct  proceeding  to  reverse  or  set  aside 
the  order  of  sale,  or  the  judgment  of  confirmation,  but,  leav- 
ing them  undisturbed,  to  recover  possession  of  the  land  on 
the  ground  that  the  proceedings  in  which  the  sale  was  had 
are  void.  Those  proceedings  are  attacked  collaterally,  not 
directly,  by  this  suit. 

The  complaint  contained  four  paragraphs. 

A  demurrer  was  sustained  to  two  of  them,  and  issues  of 
fact  were  formed  and  tried  upon  two  of  them.  There  was 
judgment  for  the  defendants  on  the  trial  of  the  issues  of  fact, 
and  no  exceptions  were  taken  whereby  the  evidence  given 
can  be  brought  to  this  Court,  or  the  merits  of  the  case  upon 
those  issues  be  otherwise  reviewed.  And  if  all  the  questions, 
arising  upon  the  demurrer  to  the  two  paragraphs  that  were 
held  insufiicient,  could  have  been  tried  under  the  issues  upon 
the  other  two,  it  would  be  unnecessary  that  we  should  exam- 
ine the  ruling  upon  the  demurrer.  We  think  the  issues  tried 
upon  the  two  paragraphs  embraced  the  entire  merits  of  the 
case;  but  we  waive  the  point  and  will  examine  the  two 
questions  argued,  in  his  brief,  by  appellant's  counsel. 

1.  Is  jurisdiction  over  the  persons  of  the  heirs  to  be  pre- 
sumed upon  the  statements  in  the- transcript  of  the  record  of 
the  Probate  Court  which  ordered  and  confirmed  the  admin- 
istrator's sale  of  the  land  ?  We  think  it  is.  The  Probate 
Court  was,  and  the  Conmion  Pleas  is  a  Court  of  general  ju- 
risdiction, whose  action  is  to  be  judged,  subject  to  the  pre- 
sumptions accorded  to  that  class  of  Courts.  Doe  v.  Smithy  1 
lud.  451. 

The  rule  as  to  presumption  of  notice  in  such  Courts  is  that, 
where  the  facts  recited  in  the  record  do  not  reasonably  ex- 
clude the  inference  that  notice  was  given  to  the  defendants, 
of  the  pendency  of  the  suit,  it  will  be  presumed  that  it  was 
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given.  Gerrard  v.  Johnaotiy  12  Ind.  536 ;  Cox  y.  Mathewsy  17 
id.  867. 

In  the  case  at  bar,  writs  were  issued  in  time  for  regular 
eepvice  and  return.  They  were  returned.  The  Court  says, 
as  a  part  of  its  judgment,  that  it  appeared  to  it  that  they  had 
been  duly  served.  The  record  in  no  manner  excludes  the 
inference  that  they  had  been  served.  The  return  of  service 
may  have  been  omitted  by  the  Clerk  in  making  oat  the  tran- 
script. He  has  not  said,  in  a  way  that  can  be  respected  by 
this  Court,  viz :  by  return  to  a  certiorari^  that  the  returns  are 
not  upon  the  original  writs ;  or  that  they  may  not  have  been 
made  upon  separate  papers  on  file  with  the  writs.  Such  re- 
turns may  have  existed  and  been  lost  And  even  if  the  Clerk 
had  said  there  never  had  been  any  returns  in  the  office,  it 
perhaps  might  have  been  shown  to  the  Probate  Court  that 
the  writs  had  been  served,  by  parol  evidence,  not  made  a  mat- 
ter of  record ;  perhaps  we  should,  in  a  case  of  necessity, 
which  this  is  not,  indulge  such  a  presumption. 

2.  At  the  administrator's  sale,  RagaUy  the  administrator, 
procured  Wilson  to  cry  the  sale  for  him.  WilsoUy  the  crier, 
made  the  last  bid  for  the  property  himself;  Ragan,  the  admin- 
istrator, accepted  it,  reported  Wilson  to  the  Court  as  the  buy- 
er; the  matter  was  considered  by  the  Court,  the  sale,  three 
several  times,  as  we  have  seen,  was  approved  by  the  Court, 
and  a  deed  finally  made  and  approved  pursuant  to  it. 

iN'ow,  we  are  inclined  to  think  this  was  a  sale  by  the  admin- 
istrator to  a  third  person  and  valid.  We  doubt  whether  a 
mere  mouth  piece  for  an  administrator,  in  his  presence  per- 
forming simply  the  special  act  of  crying  a  sale  of  a  piece  of 
ground,  is  a  person  to  be  classed  among  those  standing  in  a 
trust  relation,  such  as  to  disable  him  to  purchase  at  the  sale. 
See  Lewis  v.  Reedy  11  Ind.  289.  But  for  the  purposes  of  this 
case  we  will  concede  Wilson  to  have  been  a  trustee  purchas- 
ing the  trust  estate  of  himself^  and  what  follows  ? 
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1.  Sach  a  purchase  is  not  void  at  common  law  but  yoida- 
ble.  If  authorized  by  the  Court  before  the  sale,  or  sanction- 
ed and  confirmed  bj  it  afterwards,  it  may  stand.  Hill  on 
Trustees,  top  p.  287,  side  p.  159 ;  Huff  v.  Earl,  8  Ind.  806. 

2.  The  mode  of  avoiding  it  is  to  apply  to  Court  within  a 
reasonable  time  to  have  it  set  aside  and  the  property  re-ex- 
posed to  sale.  Brackenridge  v.  Holland^  2  Blackf.  377 ;  Doe 
V.  Harvey y  3  Ind.  104;  see  id.  277;  Martin  v.  Wyncoop  et  al.j 
12  Ind.  266. 

3.  But  this  remedy  can  not  be  made  available  after  the 
estate  has  passed  into  the  hands  of  bona  fide  purchasers  with- 
out notice,  as  it  is  shown  by  the  record  to  have  done  in  the 
case  at  bar.  Hill  on  Trustees,  side  p.  509.  But  the  cestui  que 
trust  will  be  entitled  to  the  profits  made  by  the  trustee  in  his 
sale.  Beckett  y.Bledsoey  4  Ind.  256;  Brackenridge  v.  Holland^ 
supra. 

Per  Curiam — ^The  judgment  below  is 'affirmed,  with  costs. 
John  Caveny  for  the  appellants. 

Newcomb  ^  Tarkingtony  and  Barbour  ^  Howlandy  for  the 
appellees. 


Swank  v.  Nichols'  Adm'r. 

GoNTBACT — ^Waiver. — A,  being  afflicted  with  a  cancer,  employed  By 
a  cancer-doctor,  to  treat  him  for  its  cure,  and  it  was  agreed  between 
them  that  the  doctor  was  to  have  100  dollars,  and  was  to  do  ji  100 
dollars*  worth  of  good,  and,  if  he  cured  him,  he  was  to  have  200 
dollars.  The  doctor  treated  him  about  six  months.  At  the  end 
of  about  three  months,  A  gave  B  his  two  notes— one  for  25  dollars, 
and  one  for  200  dollars — and  at  the  end  of  six  months  he  died. 
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Said  notes  were  filed  as  a  olaim  against  A'b  estate.  Defense,  want 
and  failure  of  consideration,  and  fraud. 
Held,  that,  in  the  absence  of  fraud,  the  giving  of  said  note  for  200 
dollars,  when  the  period  of  treatment  had  only  half  expired,  and 
its  result  was  uncertain,  amounted  in  law  to  a  waiver  of  the  origi- 
nal coi)tract ;  and  that  parol  evidence  would  not  be  admissible  to 
show  that  the  note,  unconditional  on  its  face,  was  intended  by  the 
parties  to  be  conditional ;  but  its  consideration  might  be  disputed. 

APPEAL  from  the  Oioen  Common  Pleas. 

Pbreins,  J. — Two  notes  were  filed  in  the  offioe  of  the  clerk 
of  the  Owen  Common  Pleas  against  the  estate  of  Amos  Nich^ 
olsy  deceased.  The  notes  were  executed  by  Amos  in  his  life- 
time, payable  to  Moses  Swank — one  for  25  dollars,  and  the 
other  for  200  dollars. 

On  the  filing  of  the  notes,  the  proper  docket  entry  was 
made. 

Armstrong  L.  Nichols  appeared  at  the  next  term  of  the 
court  and  answered,  setting  up  want  of  consideration,  fail- 
ure, &c.,  and  fraud. 

Issues  of  fact  were  formed,  tried,  and  there  was  final  judg- 
ment for  the  defendant. 

The  evidence  and  instructions  are  upon  the  record. 

It  appears  that  Amos  Nichols,  for  about  four  years,  had  had 
a  cancer  upon  his  under  lip,  and  that  by  June,  1858,  it  had 
increased  to  such  an  extent  as  to  present,  in  the  language  of 
the  witnesses, ''  a  bad  case."  About  the  first  of  June  named, 
said  Amos  employed  Moses  Swank,  the  plaintiff,  who  claimed 
to  be  a  cancer-doctor,  to  attend  upon  him  as  a  physician. 
The  doctor  was  to  have  100  dollars,  and  was  to  do  Amos  100 
dollars'  worth  of  good,  and,  if  he  cured  him,  he  was  to  have 
200  dollars.  The  doctor  entered  upon  his  employment,  and 
continued  in  it  about  six  months,  but  he  did  not  cure  his  pa- 
tient.   Nichols  died  of  the  cancer  on  the  1st  of  August,  1859. 

The  doctor's  treatment  was  strong  plasters,  almost  daily  ap- 
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plied — ^probably  cauetio  plasters;  they  caused  severe  suffer- 
ing. He  advised  a  generous  diet,  but  not  of  salt  or  greasy 
food,  and  also  abstinence  from  vigorous  or  long-continued 
exercise. 

Some  physicians  were  examined  on  the  trial,  who  stated 
4..  no  impLe,n.n.  had  beeu  mad,  for  ^y  ^ean,  in  tt, 
treatment  of  cancers ;  that  in  early  stages  of  them,  caustics 
to  eat  them  out,  or  the  knife  to  cut  them  out,  (surgical  oper- 
ations,) were  the  remedies ;  in  later  stages  of  cancers,  where 
they  have  become  incurable,  palliatives  should  only  be  used. 
A  diet  such  as  that  recommended  by  Swanky  and  habits  as  to 
exercise,  were  proper,  as  was  also  an  abstinence  from  the  use 
of  stimulants. 

There, was  no  dispute  upon  the  point  that  Swank  did  not 
cure  Nichols.  There  is  hardly  a  doubt  but  that  Nichols  de- 
viated from  the  directions  of  Swank  as  to  diet  and  habit. 
There  is  a  conflict  in  the  evidence  as  to  how  much  beQefit 
Nichols  received  from  Dr.  Sioank^s  treatment.  Indeed,  how 
could  it  be  valued  in  money?  Was  not  the  doctor  to  be  paid 
100  dollars,  in  any  event  ?  Is  not  such  the  legal  effect  of  the 
contract  ? 

About  the  middle  of  September,  after  Swank  had  been  treat- 
ing him  over,  three  months,  Nichols  gave  Swank  the  two  notes 
filed  as  the  foundation  of  this  suit. 

There  is  evidence  tending  to  show  that,  when  they  were 
given,  the  original  contract  was  waived  and  superceded. 
There  is  evidence  tending  to  show  that  the  25  dollar  note  was 
given  upon  a  separate  consideration. 

The  Court  instructed  the  jury  thus : 

"If  you  believe  from  the  evidence  that  the  notes  were  given 
in  consideration  that  the  plaintiff  should  cure  the  deceased, 
and  that  he  failed  to  cure  him ;  or  if  the  plaintiff  agreed  to 
do  something  as  the  consideration  of  the  notes  which  he  did 
not  do,  you  must  find  for  the  defendant;  you  must  find  the 
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whole  amount  of  200  dollars  or  none  of  it/'  To  this  the 
plaintiff  excepted. 

Had  the  agreement  npon  which  the  note  was  given,  been 
simply  that  Swank  was  to  have  200  dollars  for  curing  Nichols^ 
it  is  probable  that  he  could  not  have  sued  upon  the  note  and 
recovered  anything  less  than  the  entire  amount.  Cure  would 
have  been  a  condition  precedent  to  any  amount  of  pay  upon 
the  contract;  but  if  the  contract  had  not  been  fulfilled,  though 
there  had  been  services  rendered,  under  such  circumstances 
as  would  entitle  the  plaintiff  to  compensation  upon  a  quan- 
tum meruity  then  there  would  necessarily  have  been  a  para- 
graph in  the  complaint,  in  suing  for  such  services,  upon  a 
quantum  meruit.  Such  was  the  case  of  Coe  v.  Smithy  1  Ind. 
267.  See  the  same  case  again  in  the  4th  Ind.  79.  In  the  case 
at  bar  the  original  contract  was  different.  The  doctor  did 
not  agree  to  cure.  He  was  to  attend  upon  the  patient,  and 
have  a  compensation  less  than  200  dollars,  but  if  he  effected 
a  cure,  he  was  to  have  200  dollars.  The  larger  note  in  ques- 
tion in  this  suit,  was  given  for  the  highest  sum  named  in  that 
contract;  but  if  the  cure  had  not  been  effected  before  the  ser- 
vices ceased,  the  consideration,  as  to  at  least  100  dollars  of 
that  contract  had  failed,  and  also  of  the  note  if  it  was  given 
upon  that  contract. 

It  would  have  been  safe  to  have  added  a  paragraph  to  the 
complaint,  upon  a  quantum  meruity  as  physicians  can  recover 
for  their  services  upon  such  a  claim  in  Indianay  where  there 
is  no  special  contract;  and  in  some  cases,  where  one  has  ex- 
isted but  has  been  broken  or  rescinded.  Coe  v.  Smith,  4t  Ind. 
mpra.  The  Court  refused  to  instruct  the  jury,  that  if  they 
believed  that  the  contract  for  services  by  the  doctor  was  made 
in  Juney  and  that  in  September  following  Nichols  gave  him  the 
note  for  200  dollars,  such  act  would,  in  the  absence  of  fraud, 
be  a  waiver  of  the  conditions  of  the  original  contract.  We 
think  this  instruction  should  have  been  given.    At  the  time 
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the  note  was  given  the  service  under  the  original  contra<;t 
was  still  being  performed;  the  result  to  be  accomplished 
by  it  was  still  uncertain,  and  yet  the  note  was  given  un- 
conditionally, for  a  certain  sum.  It  made  no-  reference  to 
any  other  contract.  In  such  a  state  of  facts,  the  giving  of 
the  note,  in  the  absence  of  fraud,  amounted,  in  law,  to  a 
waiver,  because,  if  such  was  not  the  real  intention  of  the 
parties,  still,  parol  evidence  is  not  admissible  to  show  the 
note  a  conditional  one.  The  authorities  in  this  Court  are  in 
point.  MiUer  v.  White,  7  Blackf.  491;  0' Donald  v.  The 
JEvansville  ^c,  Cb.,  14  Ind.  259 ;  The  EvansviUe  ^c,  Co.  v. 
Dunn,  17  Ind.  603.  But  still  the  consideration  of  the  note 
may  be  disputed. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  farther  trial. 

Wm.  M.  Franklin^  for  the  appellant. 


^^* 


Jackson  v.  Humphret  et  al. 

APPEAL' from  the  Marion  Common  Pleas. 

Per  Curiam. — The  judgment  in  this  case  could  not  have 
been  reversed  on  the  evidence,  had  it  been  for  either  party. 
There  is  evidence  tending  to  support  it  as  it  is. 

The  judgment  is  affirmed  with  costs. 

Harrison  ^  Fishbacky  for  the  appellant. 
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Douglass  v.  'Reed. 

P&ACTIOB — Suit  on  an  award.  Answer,  setting  up  a  judgment  by 
way  of  set-off.  The  alleged  copy  of  the  record  of  the  judgment, 
filed  with  the  answer,  was  defectiye,  in  not  reciting  at  length  the 
pleadings  and  issues  in  the  cause.  There  was  no  demurrer  to  the 
answer,  nor  motion  to  require  a  more  complete  record.  The  al- 
leged judgment  was  rendered  by  the  Court  in  which  this  cause  was 
pending.     This  cause  was  submitted  for  trial  by  consent. 

ffeldj  That  said  answer  was  not  so  defectiye  as  that,  under  the  cir- 
cumstances, this  Court  should  treat  it  as  a  nullity. 

APPEAL  from  the  Steuben  Circuit  Court. 

JPer  Curiam. — Suit  upon  an  award.  Answer  setting  up  a 
judgment  by  way  of  set-ofi.  The  answer  purported  to  make 
a  copy  of  the  judgment  a  part  of  the  answer.  It  alleged  it 
to  be  in  the  Common  Pleas  of  Steuben  county ;  to  have  been 
rendered  October  21, 1856;  stated  the  amount  of  it,  &c.  A 
copy  of  a  record  containing  the  title  of  the  cause,  submis- 
sion of  it  to  the  Court,  and  the  judgment  is  made  a  part  of 
the  answer,  but  it  shows  no  pleadings  nor  issue,  except  it  re- 
cites that  the  issue  being  joined,  &c.  There  was  no  demurrer 
to  the  answer,  nor  was  there  any  motion  for  it  to  be  made 
more  certain,  nor  for  a  fuller  transcript  of  the  judgment.  Is- 
sue of  £act  was  joined,  the  cause  tried,  and  judgment  for  the 
defendant.  The  evidence  is  of  record.  It  is  claimed  that 
there  should  have  been  judgment  for  the  plaintiff,  non  obstante 
veredicto^  because  the  answer  was  a  nullity  for  want  of  a  com- 
plete transcript  of  the  record  of  the  judgment,  which  it  set 
up.  It  was  not  an  answer  of  former  recovery,  in  which  it 
would  be  necessary  for  the  issues  to  appear,  to  show  what 
had  been  tried.  The  judgment  set  up  was  in  the  custody  of 
the  Clerk  of  the  Court,  in  which  this  cause  was  pending. 
The  judgment  appears  to  be  upon  a  note.  The  parties  may 
have  appeared  and  submitted  the  cause  by  consent    We  can 
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not  Bay  how  much  of  the  record  may  be  absent.  It  shows 
the  cause  was  submitted,  on  the  part  of  both  parties,  by  con- 
sent. We  think  the  answer  was  not  so  defective  as  to  be  a 
nullity,  and  that  a  complete  record  might  have  been  given  in 
evidence  under  it,  and  the  case  thus  have  been  fairly  tried 
upon  its  merits.  Watts  et  al,  v.  Waddle^  6  Peters  (U.  S.)  Rep. 
p.  898. 

The  judgment  is  affirmed,  with  costs. 

A.  Ellison^  for  the  appellant. 


^^¥* 


BOWLB    V.    HoLDBIDaB. 

CoNTEAOT — Tjn^DEB. — ^Action  to  recover  possession  of  land.  De- 
fense, that  the  assignment  of  a  title-bond,  under  which  the  plain- 
tiff had  acquired  title,  was  not  intended  to  be  absolute,  but  a  mere 
security  for  the  payment  of  certain  sums  of  money,  and,  in  con- 
nection with  this  defence,  a  tender  of  the  alleged  sum  due  was 
made  to  the  plaintiff  and  continued  by  bringing  the  sum  into  court 
and  depositing  it  with  the  clerk.  There  was  judgment  for  the  de- 
fendant in  the  action.  A  new  trial  was  taken  under  the  statute. 
The  cause  was  then  compromised  and  dismissed,  the  plaintiff  agree- 
ing to  convey  to  the  defendant  a  described  parcel  of  land,  for  a 
specified  consideration,  and  the  defendant  agreeing  to  pay  that  con- 
sideration, that  is,  '^  to  obtain  and  pay  down  to  the  plaintiff  the 
amount  tendered  and  paid  into  court  in  the  case  now  pending,"  and 
the  balance  in  specified  installments,  and  to  execute  a  mortgage  on 
specified  lands  to  secure  the  deferred  installments.  The  suit  was 
dismissed.  The  plaintiff  then  made  and  tendered  to  the  defendant 
a  deed  for  the  land,  but  the  defendant  failed  to  make  the  payments 
as  agreed.  The  plaintiff  then  sued  him  on  said  contract.  In  the 
meantime,  the  clerk,  in  whoe^e  hands  the  tendered  sum  of  money 


MAY  TERM,  1888.  205 


Sowle  17.  Holdridge. 


had  been  deposited,  oeased  to  be  clerk,  and  converted  said  money 
to  his  own  use,  and  refused  to  pay  the  same  to  the  defendant.  The 
defendant,  therefore,  in  the  action  on  said  adjustment  contract, 
being  nnable  to  obtain  said  money  from  the  clerk,  claimed  that  he 
had  a  right  to  repudiate  said  contract  and  resort  to  his  original 
defence. 
Seld^  1.  That  the  compromise-agreement  was  valid,  aud  could  not  be 
repudiated  by  the  defendant,  and  must  determine  the  rights  of  the 
parties  herein. 

2.  That  said  sum  of  money,  so  tendered  and  deposited  by  the  defend- 
ant, became  at  once,  and  has  ever  since  continued  to  be,  the  prop- 
erty of  the  plaintiff,  and  at  his  risk. 

3.  That  .the  defendant's  agreement  to  obtain  and  pay  over  to  the 
plaintiff  said  sum  so  in  the  hands  of  the  clerk,  was,  in  legal  effect, 
an  agreement  to  go,  as  the  servant  of  the  plaintiff,  and  bring  to 
him  said  sum,  and,  having  no  power  to  enforce  its  payment  by  the 
clerk,  he  was  released  from  the  further  performance  of  that  agree- 
ment. 

4.  That,  in  legal  effect,  the  defendant,  under  said  agreement,  is  now 
only  required  to  pay  to  the  plaintiff  said  deferred  installments, 
with  interest,  and  the  plaintiff  then  to  execute  to  him  a  deed  for 
said  land. 

APPEAL  from  the  Reuben  Circuit  Court. 

PsRKiKS,  J. — Action  by  the  appellant  against  the  appellee 
to  recover  possession  of  certain  land. 

Verdict  and  judgment  for  the  defendant. 

The  facts  involved  in  the  case  are  substantially  as  follow : 
On  the  16th  of  February y  1844,  the  defendant,  Holdridge^  pur- 
chased the  land  in  controversy  of  Sumner  and  Clark^  yrho 
then  owned  it,  at  the  price  of  480  dollars,  a  part  of  which 
seems  to  have  been  paid  down ;  the  residue,  400  dollars,  was 
to  be  paid  in  four  equal  annual  payments.  Sumner  and  Clark 
executed  to  Holdridge  a  title-bond,  conditioned  for  the  con- 
veyance of  the  land  upon  the  payment  of  the  purchase- 
money.    On  the  28th  of  March^  1849,  Holdridge  asrigned  the 
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title-bond  to  the  plaintiff,  SowlCj  in  these  words,  viz:  "I 
hereby  assign  my  right  and  title  to  the  within-described  lands 
and  the  crops,  for  the  consideration  of  500  dollars,  to  Francis 
Sowle.  Dudley  Holdeidob." 

Sowle  afterwards  paid  up  the  residue  of  the  purchase- 
money,  and  received  from  Sumner  and  Clark  a  conveyance 
of  the  land. 

In  1855,  Sowle  brought  an  action  in  the  Steuben  Circuit 
Court  against  Holdridge  to  recover  possession  of  the  land; 
and  Holdridge  set  up,  as  a  defence  to  the  action,  that  the  as- 
signment of  the  title-bond  was  not  intended  to  be  absolute, 
but  only  to  secure  Sowle  for  what  he  might  pay  to  the  ven- 
dors of  the  land,  with  the  interest  thereon,  to  be  repaid  to 
him  by  Holdridge,  within  a  reasonable  time ;  and  that,  upon 
such  repayment,  Sowle  was  to  relinquish  his  claim  to  the 
land ;  that  he  had  offered  to  pay  Sowle  the  full  amount  which 
he  had  advanced  with  the  interest  thereon,  viz.,  the  sum  of 
475  dollars,  which  he  then  brought  into  court  to  be  paid  to 
Sowle.    In  this  defence  Holdridge  succeeded. 

It  was  adjudged  by  the  Court ''  that  the  said  defendant  is 
the  owner  of  all  the  equitable  and  beneficial  title  and  interest 
in  and  to  said  land ;  that  the  said  Sowle  holds  the  legal  title 
to  said  land  only  in  trust  for  the  said  defendant.  It  was  fur- 
ther directed  that  said  Sowle  execute  to  said  defendant  a  quit- 
claim deed  for  said  land  within  thirty  days,  and  that  said 
Holdridge  hold  said  land  free  and  discharged  from  all  title  or 
claim  of  said  Sowle  thereto,  by  reason  of  said  deed  from 
Sumner  and  Clark  to  him,  and  that  said  Sowle  receive  the 
said  sum  of  475  dollars  from  the  Clerk  of  this  Court,  now  on 
deposit  in  said  Clerk's  office,  for  said  Sowle.^* 

This  judgment  was  afterwards  set  aside,  and  a  nW  trial 
granted,  under  the  provisions  of  the  statute  authorizing  new 
trials  Mrithout  cause  in  such  cases. 
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Upon  the  granting  of  the  new  trial,  the  cause  was  taken, 
on  application  for  a  change  of  venue,  to  the  St  Joseph  Cir- 
cuit Court.  In  the  latter  court  the  cause  was  dismissed,  the 
parties  entering  into  the  following  agreement  in  relation  to 
the  controversy,  viz : 

"Agreement  made  this  19th  day  of  October^  1858,  between 
Francis  Sowle  and  Dudley  Holdridgej  as  follows,  to  wit :  Sowle 
agrees  to  convey  the  S.  E.  quarter,  sec.  28,  T'p  37,  N.  E.  14, 
E.,  in  Steuben  county,  Indiana^  (the  land  in  controversy,)  to 
Dudley  Holdridge^  for  tlie  consideration  of  900  dollars,  mak- 
ing a  good  and  sufficient  deed  therefor ;  and  the  said  HoU 
dridge  agrees  to  pay  therefor  the  sum  of  900  dollars,  as  fol- 
lows, to  wit :  Said  Holdridge  is  to  obtain  and  pay  down  to 
Sowle  the  amount  tendered  and  paid  into  court  in  the  case  of 
Sowle  against  Holdridgey  now  pending  in  the  St  Joseph  Cir- 
cuit Court,  Indiana^  and  the  balance  in  payments — one-third 
in  one  year  from  this  date,  one-third  in  two  years  from  this 
date,  and  the  balance  in  three  years  from  this  date,  with  use, 
and  waiving  valuation  laws  of  Indiana^  and  execute  a  mort- 
gage on  the  west  half  of  said  quarter  for  the  payment  of  the 
same,  and  the  performance  of  these  stipulations.  And  it  is 
agreed  that  the  parties  shall  pay  their  witnesses  respectively, 
and  the  balance  of  the  costs  obtained,  each  to  pay  one-half 
in  the  suit  aforesaid ;  and  Holdridge  is  to  pay  tax  of  1858  on 
the  land.  The  performance  of  the  above  stipulations  respect* 
ively  to  be  done  on  the  third  of  November  next ;  and  for  this 
performance  the  parties  bind  themselves  in  the  sum  of  1000 
dollars.  Witness  our  hands  and  seals  the  day  and  year  above 
written.  "Pranois  Sowle,         [seal.] 

"Dudley  Holdridgb,  [seal.]** 

Before  the  bringing  of  this  suit,  Sowle  executed  a  deed  for 
the  land,  and  tendered  it  to  Holdridge^  who  failed  to  make 
the  specified  payment  or  fulfill  the  contract  on  his  part. 
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It  18  evident  that  the  plaintiff  should  have  recovered,  (if 
the  above-recited  contract  is  binding,)  unless  the  defendant 
put  himself  in  a  position  to  enforce  specific  performance  of 
the  contract.  The  contract  above  set  out  was  a  settlement 
of  the  matters  previously  in  controversy  between  the  parties, 
and  by  that  alone  their  rights  must  be  determined.  SowU  v. 
Holdridge,  17  Ind.  236. 

But  it  is  said  that  the  contract  was  made  under  a  misap- 
prehension of  facts,  in  this,  that  Holdridge  supposed  that  the 
money  tendered  by  him,  and  brought  into  the  Steuben  Cir- 
cuit Court,  and  deposited  with  the  Clerk  of  that  Court,  was 
still  there,  and  would  be  forthcoming  when  he  wanted  it; 
but'  the  Clerk,  with  whom  it  was  deposited,  is  out  of  office, 
and  fails,  through  inability  or  other  cause,  to  produce  and 
pay  over  the  deposit.  The  probability  is,  that  he  has  spent 
the  money,  and  is  wholly  unable  to  replace  it.  At  any  rate, 
Holdridge  has  been  unable  to  procure  it  from  him ;  and  being 
thus  unable  to  procure  it,  he  claims  the  right  of  repudiating 
the  contract  and  falling  back  on  his  original  defence  to  the 
action. 

The  ground  on  which  the  counsel  for  the  appellee  places 
the  case  is,  that  if,  through  the  insolvency  of  the  Clerk,  the 
money  thus  deposited  with  him  is  lost,  the  loss  must  fall  on 
SowUy  and  not  on  Holdridge.  He  insists  that,  inasmuch  as 
the  judgment  of  the  Court,  before  adverted  to,  gave  it  to 
Sowhj  it  thereby  became  his,  and  its  loss  should  of  course  be 
his. 

That  might  be  so,  if  the  Clerk  had  the  deposit  at  the  time 
the  judgment  was  rendered,  and  if  thfe  judgment  had  been 
a  finality.  But  that  judgment  was  set  aside,  and  a  new  trial 
granted ;  and  when  thus  set  aside,  things  stood,  at  least  so 
far  as  the  title  to  the  money  is  concerned,  as  if  no  trial  had 
been  had.  The  loss  or  squandering  of  the  money  by  the 
Clerk,  with  whom  it  was  deposited,  does  not,  in  our  opinion, 
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avoid  the  contract,  nor  does  it  release  Holdridge  from  his  ob- 
ligation to  comply  with  it 

The  mistake  under  which  the  contract  was  entered  into,  if 
there  was  a  mistake,  was  one  of  law,  not  of  fact,  so  far  as  it 
affected  Hotdridgty  and  mistake  of  law  is  not  a  legal  or  equit* 
able  ground  for  the  avoidance  of  a  contract  where  there  is 
no  trust,  fraud,  or  mistake  of  fact.  JRuasell  v.  Branham^  8 
Blackf.  277;  Adams'  Eq.  side  p.  190. 

As  the  rights  of  the  parties  are  to  be  determined,  then, 
upon  the  showing  in  the  record  before  us,  by  the  contract  of 
October  19, 1858,  we  must  turn  to  the  construction  of  that 
contract,  considered  in  the  light  of  surrounding  circumstances. 

Prior  to  that  contract,  SowU  had  sued  Soldrtdge^  claiming 
that  the  latter  was  in  default  as  to  the  payment  of  money. 
In  that  suit,  JE(oldridge  paid  the  amount  due  from  him  to 
Sowhy  into  Court.  It  was  a  case  in  which  the  right  to  pay 
the  money  due,  and  thus  preserve  his  property  and  bar  suit 
against  him,  was  still  continuing  in  Holdridge.  The  payment 
of  money  into  Court,  therefore,  by  Holdridge^  was  a  payment 
of  the  amount  to  SowU.  The  money  became,  at  once,^his, 
and  at  his  risk.  He  could,  at  any  time,  take  it  out  of  Court, 
but  Holdridge  could  not.  His  power  over  it  ceased.  Murry 
V.  Bethuney  1  Wend.  191,  is  in  point.  So,  also,  8  Black.  Comm., 
Shars.  Ed.,  p.  804,  note  22 ;  1  Tidd  Pr.  p.  619,  et  seq.^  and  notes , 
1  Phil.  Ev.,  by  Coweriy  Hill  and  Edwards^  p.  787,  et  aeq.j  and 
notes;  Reed  v.  Armstrong ^  18  Ind.  446.  When  the  contract 
of  19th  October^  1868,  was  made,  then,  providing  that  Hol- 
dridge should  pay  Sowle  900  dollars,  of  which  sum,  the  476 
dollars  already  paid  into  Court,  was  to  form  a  part,  as  that 
had  already  been  paid,  the  contract,  in  legal  effect  was,  that 
Holdridge  should  pay  Sowle^  the  further  sum  of  425  dollars. 
If  the  contract  be  taken  liberally,  that  Holdridge^  in  addition 
to  paying  the  further  sum  of  425  dollars,  was  also  to  go  as 
the  servant  of  SowUj  and  bring  to  him  the  475  dollars  of  his 
Vol.  XX.— 14 
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<ywn  money,  supposed  to  be  then  lying  on  deposit  in  &6 
Clerk's  office;  still  Holdridge  was  excused  from  peiformanee 
of  that  because  of  his  want  of  power  to  execute  performance, 
at  all  events,  without  a  power  of  attorney  from  SotdCj  which 
it  does  not  appear  that  he  was  furnished  wiUi. 

On  the  record  before  us  the  rights  of  l^e  parties  to  this 
suit  stand  thus :  HoUtridge  must  pay  to  S<mU  425  dollars 
with  the  interest  from  the  time  it  was  due,  and,  on  so  doing 
8oiwU  must  execute  to  him  a  deed  for  the  land. 

Per  Cwriam. — The  judgment  is  reversed,  with  costs.  Oaiise 
remanded  for  further  trial. 

Pfdmer  ^  WoodhuUj  for  the  appellant. 

X  Mliscnj  for  the  appellee. 


m%m 


Fall  v.  Evavs  et  al. 

FoaaCLOSUBX. — ^In  an  action  to  foreclose  a  mortgage,  where  die  owner 
of  the  equity  of  redemption  is  made  a  defendant,  but  judgment  has 
been  rendered  against  him  and  the  mortgagor,  without  service  of 
process  on  him,  he  is  entitled,  on  his  application  therefor,  showing 
merits,  to  have  said  judgment  set  aside  and  his  defence  heard. 

APPEAL  from  the  Allen  Common  Pleas. 

WoBBBN,  J. — FaUs  filed  his  petition  in  the  Court  below, 
setting  up,  in  substance,  that  in  1858  one  MeClasen  owned 
certain  real  estate  described  in  the  petition,  which  he  mort- 
gaged to  one  Jenldnson  to  secure  the  payment  of  certain 
promissory  notes  therein  described;  that  in  March^  1858,  the 
appellee,  EvanSy  being,  or  claiming  to  be,  the  owner  of  the 
notes  and  "mortgage,  instituted  a  suit  in  that  Con  it  to  fore- 
dose  the  same,  and  in  October  of  that  year  obtained  a  judg- 
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ment  of  foieclosure  againat  the  plaintiff,  who  was  at  that  lime 
the  owner  of  the  equity  of  redemption  in  said  real  estate,  and 
against  the  said  MeClasen;  that  the  judgment  was  taken  by 
de&nlt  against  the  petitioner  and  without  service  of  process 
upon  him,  and  that  he  has  a  valid  defence  to  a  part  of  the 
notes.  He  prayed  to  have  the  judgment  against  him  set  aside, 
and  that  he  might  be  permitted  to  defend. 

Demurrer  to  the  petition  sustained,  and  final  judgment  for 
the  defendants. 

FaUs^  having  been  made  a  defendant  to  the  foreclosure  suit,< 
he  should  have  been  properly  notified  of  its  pendency,  other- 
wise no  valid  judgment  could  be  rendered  against  him.  He 
being  the  owner  of  the  equity  of  redemption,  was  entitled  to 
set  up  some,  if  not  all,  the  matters  of  defence  that  could  have 
been  set  tip  by  McOlaam^  and  the  judgment  having  been  taken 
against  him  without  process,  it  seems  to  us  that  he  was  un- 
questionably entitled  to  have  it  set  aside  as  to  him,  and  his 
defence,  if  he  had  any,  heard. 

Per  Ourianu — ^The  judgment  below  is  reversed  with  costs^ 
and  the  cause  remanded. 

Xr.  Jf.  Ninde  and  K  &  Taylor^  for  the  appellant. 


Thb  Statb  ex  rel.  Lbwis  v.  Speck  et  al. 

Rkmission  ov  Forfbitubb. — ^The  Court  of  Common  Pleas  and  Cir- 
cult  Court  have  no  power  to  remit  judgments  upon  forfeited  recog- 
nizanoes,  except  upon  cause  shown. 

APPEAL  from  the  Foseff  Common  Pleas. 
WoRDBV,  J. — ^This  was  an  action  by  the  State  against  8peek 
ttd  Sofman  upon  a  recognizance^  conditioned  for  the  appear^ 
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ance  of  Speck  before  that  Coart,  to  answer  to  a  charge  of  Bel- 
ling liquor  without  license. 

Judgment  for  the  State.  After  the  rendition  of  the  judg- 
menty  the  defendant  moved  the  Coart  to  remit  25  dollars 
thereof,  the  recognizance  and  the  judgment  being  for  the  sum 
of  60  dollars.  This  motion,  without  any  cause  being  shown, 
the  Court  sustained,  and  the  State  excepted. 

Without  statutory  authority,  we  think,  the  Courts  have  no 
power  to  remit  forfeitures  of  this  kind.  The  only  statute 
that  we  are  aware  of  on  the  subject,  is  the  following : 

<^  Any  recognizance  forfeited  by  the  principal,  is  collectable 
upon  execution,  although  he  is  afterwards  arrested  on  the 
original  charge,  unless  remitted  by  the  Court  for  cause 
shown.''    2  R.  S.  1852,  p.  867. 

This  statute  only  authorizes  a  remission  for  cause  shown ; 
and  a  bill  of  exceptions  shows  that  in  this  case  the  remission 
was  made  ^^  without  any  cause  being  shown."  This,  we 
think,  was  error.  It  will  hardly  do  to  say  that  the  Courts 
m,ay  remit  without  cause,  when  the  statute  only  authorizes 
such  remission  for  cause,  which  cause  is  to  be  shown. 

Per  Curiam. — ^The  order  of  the  Court  below  making  the 
remission,  is  reversed  with  costs. 

Ellis  LewiSy  District  Attorney,  and  Asa  Igtehart^  for  the 
appellant. 

Elijah  Mp  Spencer j  for  the  appellee. 


Kahn  v.  Bambi!kqeb  et  al. 

APPEAL  from  the  Vanderburgh  Circuit  Court 

Per  Oariam. — ^This  was  an  action  by  Kahn  against  the  ap- 
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pellees  to  recover  possession  of  certain  personal  property. 
Issne,  trial,  verdict  and  judgment  for  tbfe  defendants. 

The  case  is  before  us  on  the  evidence,  from  a  caref al  exam- 
ination of  which  we  are  of  the  opinion  that  it  wholly  fails  to 
sustain  the  verdict ;  hence  a  motion  which  was  made  for  a 
new  trial  should  have  prevailed. 

The  judgment  below  is  reversed  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

Chandler  ^  Sines,  for  the  appellant. 

A.  L.  Itobmsony  for  the  appellees. 


ITbbdham  v.  Wbbb. 

raACTicx. — Suit  to  set  aside  a  conveyance  of  land  to  a  married  wo- 
man, on  the  ground  that  it  was  fraudulent,  and  made  for  the  pur- 
pose of  securing  said  property  from  the  creditors  of  her  husband, 
and  that  her  husband  paid  for  it.  Separate  answer  by  the  married 
woman,  in  fifteen  paragraphs,  the  last  of  which  alleged  that  the 
real  estate  was  purchased  with  the  proceeds  of  the  sale  of  other 
real  estate  held  by  her  in  her  own  right,  and  that  the  deed  therefor 
was  made  to  her  with  the  knowledge,  consent,  approval  and  advice 
of  the  plaintiff.  Replies  to  each  paragraph  but  the  last,  and  none 
to  that. 

Heldj  1.  That  the  failure  to  reply  thereto  was  an  admission  of  the 
facts  therein  pleaded,  and  entitled  her  to  a  judgment  on  the  plead- 
ings, and  if,  upon  the  trial,  there  had  been  a  verdict  for  the  plain- 
tiff, she  would  have  been  entitled,  upon  a  proper  motion,  to  a  judg- 
ment non  obstante  veredicto. 

2.  That,  as  the  verdict  on  the  trial  was  in  her  favor,  the  same  must 
be  sustained  by  reason  of  said  admission,  although  she  failed,  at 
the  proper  time,  to  move  for  a  judgment  on  the  pleadings. 


# 
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APPEAL  from  the  Johnson  Circuit  Conrt, 

Hanna,  J< — Suit  to  set  aside  the  title  held  by  SanJi  A. 
Webb  to  certain  lands,  and  subject  the  same  to  executions  held 
by  the  plaintiff  against  Henry  W.  Webb^  formerly  the  hus- 
band of  said  Sarahy  and  who  was  made  a  defendant  with  her. 

The  complaint  charged  fraud  in  the  transaction  by  which 
the  title  was  vested  in  her,  and  that  said  land  was  paid  for  by 
said  Henry. 

There  were  fifteen  paragraphs  in  the  answer  of  said  Sarahf 
which  allege,  among  other  things,  that  said  Henryy  who  failed 
to  answer,  had  fraudulently  combined  with  said  plaintiff,  and 
suffered  judgment  in  his  favor  against  him,  said  Henry ^  when 
in  fact  there  was  no  indebtedness ;  that  the  land  was  paid  for 
by  her  out  of  her  own  money ;  that  said  judgments  against 
said  Henry  had  been  paid ;  that  on,  &c.,  whilst  said  Henry 
was  solvent,  and  worth  a  large  amount,  to-wit:  6,000  dollars^ 
worth  of  property,  he  sold  certain  lands,  in  the  deed  to  which 
she  refused  to  join ;  that  thereupon  he  agreed  with  her  that 
1,800  dollars  should  be  vested  in  the  purchase  of  a  house  and 
lot  in  Franklin,  in  her  name  and  for  her  use,  which  was  done, 
ftc.;  and  1,000  dollars  was  to  be  paid  to  her  for  her  own  use; 
that  a  note  was  given  therefor,  and  with  her  consent  after- 
ward collected  and  invested  in  Iowa  lands  in  her  name;  that 
said  amount  and  proceeds  of  said  house  were  continually 
Tested  in  the  lands  now  in  controversy,  &c. 

The  fifteenth  paragraph  is,  that  the  land  was  purchased 
with  the  proceeds  of  the  house  in  Frankliny  held  and  owned 
by  her  in  her  own  right ;  that  said  house  and  land  were  pur- 
chased for  and  in  her  name,  with  the  knowledge,  consent, 
approval  and  advice  of  the  plaintiff,  &c. 

There  was  a  reply  to  the  answer  of  the  defendants  by  para- 
graphs, except  the  fifteenth,  to  which  no  reply  was  filed. 
Trial,  general  verdict,  and  finding  of  special  fieu^ts  for  defend- 
ant, Sarah.    Motion  for  a  new  trial  overruled;  judgment,  &c. 
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The  motion  for  a  new  trial  is  based  upon  erroneous  rulings 
touching  the  introduction  of  evidence,  and  in  giving  and  re- 
fusing instructions. 

Before  we  proceed  to  consider  the  points  made  upon  these 
Fulings,  we  will  notice  a  question  raised  on  the  failure  to  re- 
ply to  the  fifteenth  paragraph  of  the  answer*  It  will  be 
recollected  that  the  complaint  charged  that  the  land  was 
eonveyed  to  th^  female  defendant  with  the  intention  of  fraud- 
ulently preventing  the  collection  of  debts  as  against  said  JSim- 
ry,  &c.  Was  the  failure  to  reply  to  the  said  fifteenth  para- 
graph of  the  answer  an  admission  of  the  truth  of  the  facts 
therein  stated  ?  and,  if  yea,  what  is  the  effect  ? 

It  is  suggested  that  the  failure  to  reply  can  not  benefit  the 
defendant  as  no  motion  was  made  to  take  a  judgment  on  the 
pleadings.  To  this  it  is  answered,  that  such  motion  was  not 
necessary  in  view  of  the  verdict  in  favor  of  the  same  party 
who  might  have  made  such  motion. 

It  appears  to  us  that  if  there  had  been  a  verdict  for  the 
plain tifl*,  he  could  not  have  taken  a  judgment  thereon,  in  view 
of  the  proper  objection,  if  taken,  as  to  the  pleadings;  but  let 
this  be  as  it  may,  certainly  in  this  instance,  .where  the  judg- 
ment upon  the  pleading,  upon  a  motion  therefor,  would  be 
to  the  same  general  effect  as  that  upon  the  verdict ;  we  are 
of  opinion  that  the  plaintiff  can  not  avail  himself  of  his  fail- 
ure to  complete  the  issue  on  said  paragraph,  but  by  such  fail- 
ure admitted  the  matters  there  set  forth ;  as  such  admission 
goes  to  the  very  substance  in  controversy,  and  as  judgment 
on  a  motion,  based  on  the  pleadings,  if  made,  would  have 
been  in  accordance  with  that  given  by  the  Court,  we  shall 
not  enter  into  an  examination  of  the  various  errors  assigned. 

Per  Curiam. — ^The  judgment  is  afiSrmed,  with  costs. 

T.  W.  WooleUy  for  the  appellant. 

F.  M.  Finchj  G.  M.  Overstred  and  A.  B.  HuntcTy  for  the 
appellee. 
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Bronse  v.  Price. 

Bbousb  v.  Pricb. 

Pbaotics — ^Where  time  is  given  within  which  to  file  a  bill  of  excep- 
tions, and  the  bill  is  signed  by  the  Judge  of  the  Court  in  time,  but 
the  attorney  fails  to  file  it  in  time,  because  he  was  "  called  to  some 
other  important  professional  business,  and  thinks  the  filing  was 
thereby  overlooked  and  slipped  his  memory  until  the  time  had  ex- 
pired,'' the  Court  can  not,  for  such  reasons,  if  for  any,  give  leave 
to  file  it  afterwards. 

APPEAL  from  the  Howard  Common  Pleas. 

WoRDEN,  J. — ^Action  by  Price  againat  Brouse.  Judgment 
for  the  plaintiff. 

There  were  two  paragraphs  in  the  complaint,  to  which  a 
joint  demurrer  was  filed  and  overruled.  This  ruling  is  as- 
signed for  error.  No  objection  is  pointed  out  to  one  of  the 
paragraphs,  and  we  think  none  exists;  hence,  the  ruling  on 
the  demurrer  was  right.  We  have  not  examined  the  other 
paragraphs  as  the  judgment  must  be  affirmed  whether  that 
be  deemed  good  or  bad. 

The  only  other  questions  raised*  are  such  as  can  be  present- 
ed by  bill  of  exceptions  only,  and  there  is  none  in  the  record. 
The  Court  gave  twenty  days  within  which  to  file  a  bill  of  ex- 
ceptions, and  none  was  filed  within  that  time.  The  Court 
was  applied  to  for  leave  to  file  the  bill  after  the  time  limited, 
but  the  application  was  refused.  The  bill  it  seems  was  signed 
by  the  Judge,  in  time  to  have  had  it  filed  within  the  time 
limited,  but  about  that  time  the  attention  of  the  appellant 
'^was  called  to  some  other  important  professional  business, 
and  he  thinks  the  filing  was  thereby  overlooked  at  the  time, 
and  slipped  his  memory  until  the  time  had  expired." 
.  It  is  clear  that  this  was  not  a  proper  case  for  granting  leave 
to  file  a  bill  of  exceptions  after  the  time  limited,  even  if  it 
could  be  done  in  any  case. 
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Per  Ouriam. — ^The  judgment  below  is  afi&rmed,  with  costs, 
and  1  per  cent,  damages. 
Brouse  ^  HavenSj  for  the  appellant. 
N.  J2.  Lin$dayy  for  the  appellee. 


SowLBS  AND  Wife  v.  Haevbt. 

Bhebiff's  Salss. — Decree  in  foreclosure.  Ten  days  after  the  ad- 
journment of  the  Court,  the  Clerk  issued  an  order  of  sale,  without 
direction  so  to  do,  from  the  plaintiflT,  and  two  months  thereafter  the 
Sheriff,  after  due  advertisement,  sold  the  property  to  Jl,  who  bought 
in  good  faith,  and  without  notice  that  the  writ  had  issued  without 
authority,  or  that  the  plaintiffs  had  no  actual  notice  of  the  time  of 
sale. 

Heldy  1.  That  the  Clerk  ought  not  to  have  issued  the  order  without 
direction  from  the  plaintiffs  therefor. 

2.  That  a  bona  Jide  purchaser  could  not  he  effected  thereby,  because 
he  had  a  right  to  presume  that  the  Clerk  had  done  his  duty. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Perkins,  J. — Suit  to  set  aside  a  Sheriff's  sale.  Demurrer 
to  the  complaint  sustained.  Final  judgment  for  the  defend- 
ant. 

The  complaint  makes  the  following  case:  In  February ^ 
1861,  Sowles  and  wife  obtained  in  the  Hendricks  Circuit 
Court,  a  judgment,  upon  foreclosure  of  a  mortgage,  of  about 
575  dollars.  The  defendant  in  that  judgment  was  insolvent 
except  as  to  the  mortgaged  property.  Ten  days  after  the 
adjournment  of  the  term  at  which  the  judgment  was  ren- 
dered, the  Clerk  of  the  Court,  without  an  order  from  either 
of  the  plaintiflb,  issued  an  order  of  sale  upon  the  judgment, 
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upoa  which  the  Sheriff,  on  the  27th  of  Aprils  two  months 
after  the  rendition  of  the  judgment,  having  first  dulj  adver- 
tised, sold  the  mortgaged  premises  to  Harlan  Harvey^  the 
father-in-law  of  the  execution  defendant,  for  165  dollars,  that 
beiug  the  highest  sum  bid.  The  execution  plaintiffs  were 
neither  of  them  at  the  sale,  though  it  appears  that  they  were 
residents  of  the  State.  It  is  alleged  that  the  property  sold 
was  actually  worth  600  dollars.  Harlan  paid  the  money  on 
his  bid  to  the  Sheriff,  and  received  a  deed  for  the  land  on  the 
80th  day  of  Aprils  1861.  There  is  no  fact  alleged  shovnng 
that  Harlan  was  not  a  bona  fidt  purchaser.  On  the  29th  of 
Octoberj  1861,  the  plaintifi»^  having  first  tendered  to  Harlan 
his  purchase  money  and  demanded  a  re-conveyance  of  the 
land,  commenced  this  suit  to  set  aside  the  Sheriff's  sale. 

The  Clerk  erred  in  the  case,  in  issuing  the  order  of  sale 
without  the  direction  of  the  judgment  plaintiffs,  or  one  of 
them;  but  a  bona  jide  purchaser  would  not  be  prejudiced  by 
the  error.  He  would  have  the  benefit  of  the  presumption 
that  the  officer  had  done  his  duty.  Lewis  v.  PhilipSy  17  Ind. 
108.  The  difference  between  the  sum  bid  for  the  property 
at  the  sale  and  its  actual  value,  was  not  so  great  as  to,  per  se^ 
render  the  sale  void.  Swope  v.  Ordery^  5  Ind.  213.  See  the 
cases  in  Davis'  Ind  Dig.,  p.  537. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

B.  B.  Moffattj  for  the  appellants. 

Sol.  Blair,  for  the  appellee. 
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The  Stete  v.  Owrpenttr. 


Thb  Stats  v.  Cabpenteb. 

Cbiminal  Law  and  Pragtigx. — ^An  information  for  retailing  iriik- 

out  license  will  be  bad,  nnlesa  the  affidavit  upon  wbioh  it  is  baaed 

also  ayer  tbat  the  sale  was  made  without  license. 
It  is  sufficient  fer  the  information  to  aver  that  the  defendant  sold 

*' intoxicating  liquor/'  without  specifying  the  kind  of  liquor  sold. 
It  is  not  necessary  for  it  to  ayer  that  the  liquor  sold  might  haye  been 

used  as  a  beyerage. 

APPEAL  from  the  Steuben  Common  Pleas. 

Perkins,  J. — ^Information  against  Carpenter  for  retailing 
without  license. 

The  information  was  quashed.    The  State  appeals.  * 

The  affidavit  upon  which  the  information  was  hased  did 
not  aver  that  the  intoxicating  liquor  was  sold  without  license, 
but  the  information  did.  The  defect  in  the  affidavit  was  one 
of  substance  that  the  information  could  not  supply.  It  is 
necessary  that  a  legal  offence  shall  be  chained  in  the  affida- 
vit ;  otherwise  a  party  would  be  criminally  prosecuted  with- 
out a  charge  upon  oath.  The  State  v.  Downy j  7  Ind.  2§7 ; 
The  State  v.  Wisey  id.j  645.  To  constitute  retailing  a  crime, 
it  must  be  done  without  license,  and  so  the  affidavit  and  in- 
formation must  charge  it  to  have  been  done.  And  so  must 
be  the  proof  on  the  trial ;  and  the  fact  that  the  partj  had  not 
a  license  in  such  cases  is  proved  by  his  neglect  to  produce 
one  on  the  trial,  because  the  natural  place  for  it,  if  he  has 
one,  is  in  his  own  possession.  See  The  State  v.  Watson^  6 
Blackf.  155;  Lewis'  U.  8.  Or.  Law,  624;  Howe  v.  The  State, 
10  Ind.  428. 

The  information  simplj  chai^d,  in  describing  the  liquor, 
that  it  was  intoxicating.  The  point  made  on  this  averment 
18  decided  in  Simpson  v.  The  State,  17  Ind.  444.  It  is  there 
held  sufficient  It  is  said  the  information  should  have  aver- 
red that  the  liquor  might  have  been  used  as  a  beverage ;  but 
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the  statute  itself  has  no  relation  to  any  other  kind,  without 
the  definition  clause.  That  amounts  to  nothing.  Retailing 
statutes  never  related  to  the  compounds  sold  hy  drug^sts. 
See  5  Blackf.  118;  15  Ind.  449;  5  Ind.  616. 

Per  Curiam. — ^The  judgment  is  affirmed. 

J.  W.  OummingSj  District  Attorney  for  the  State. 

tT".  A.  WoodhuUy  for  the  appellee. 


«^ 


RlNGLB  V.  ThB  StATB. 

APPEAL  from  the  Noble  Common  Pleas. 
Per  Curiam. — ^The  judgment  in  this  case  is  reversed,  on  the 
case  of  The  State  v.  CarpenteTy  at  this  term,  [supra.'] 
The  judgment  is  reversed. 
J.  M.  Flaggy  for  the  appellant. 
Oscar  B.  Hordy  Attorney  General  for  the  State. 


Baillow  v.  Thb  Statb. 

APPEAL  from  the  Marion  Common  Pleas. 

Per  Curiam. — ^The  judgment  in  this  case  is  reversed  on  the 
authority  of  Justice  v.  The  State,  17  Ind.  56 ;  and  the  Clerk 
•f  the  Supreme  Court  will  notify  the  keeper  of  the  State 
Prison  to  return  the  appellant  to  the  custody  of  the  Sheriff 
•f  Marion  county,  to  await  the  further  order  of  the  proper 
Court. 

&  A.  Colleyy  and  Cclerick  ^  Jordan,  for  the  appellant. 

Oscar  B.  Hordy  Attorney  General,  for  the  State. 
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SmiA  et  al.  v.  Yansooten  et  al. 


Brown  v.  Thb  State. 

APPEAL  from  the  Marion  Circuit  Court. 
Per  Curiam. — This  case  falls  within  that  of  Justice  v.  The 
StatCy  17  Ind.  66. 
The  judgment  is  reversed. 
McDonald  f  Boachej  for  the  appellant. 
Oscar  B.  Hord^  Attorney  General,  for  the  State. 


m^* 


Downey  v.  The  State. 

APPEAL  from  the  Steuben  Circuit  Court. 

Fer  Curiam. — ^The  judgment  in  this  case  is  affirmed  with 
costs,  on  the  case  of  The  State  y.  Carpenter^  at  this  term, 
[supra."] 

A.  Ellison^  for  the  appellant. 

Oscar  B.  Sord^  Attorney  General,  for  the  State. 


Smith  et  al.  v.  Yaksooten  et  al. 

Ay  haying  a  judgment  against  B^  and  B  being  insolvent,  but  the 
owner  of  an  equitable  interest  in  some  land,  instituted  an  action  to 
subject  that  interest  to  his  judgment.  The  Court,  under  the  issues 
on  the  trial,  found  that  B  owned  personal  property  worth  97  dol- 
lars and  1  cent,  and  that  he  was  entitled  to  202  dollars  and  99  cents, 
out  of  the  value  of  hb  equitable  interest  in  the  land,  to  make  the 
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300  dollars,  to  wliicli  he  was  entitled  as  exempt  from  execution,  and 
that  he  then  owed  on  the  land  100  dollars  to  the  grantor  of  it  to 
him,  which  was  a  lien,  and  ordered  the  land  to  be  sold,  and  the  last 
named  sum  to  be  first  paid,  and  then  the  202  dollars  and  99  cents, 
to  Bj  out  of  the  proceeds  of  the  sale,  and  the  residue  to  be  applied 
on  the  plaintiff's  judgment.  The  land  was  sold,  and  bought  by  the 
plaintiffs.  They  tendered  the  100  dollars,  but  did  not  tender  to  B 
the  202  dollars  and  99  cents,  and  in  this  condition  of  the  matters 
the  Court  below  ordered  that  the  equitable  estate  should  be  con- 
veyed In  fee  to  the  purchasers  aforesaid. 
Heldj  that,  under  the  circumstances,  this  was  error. 

APPEAL  from  the  Stevben  Circuit  Court. 

Per  Curiam. — Suit  for  specific  performance.  Judgment 
for  the  plaintiffs.    Appeal  by  the  defendants. 

The  facts  of  the  case  are  these : 

In  1859  Oliver  Smith  sold  to  Willis  Carpenter  the  land  in 
question  in  this  suit  for  150  dollars.  The  sale  was  by  parol, 
but  Carpenter  paid  75  dollars  of  the  purchase-money  and  took 
possession.    The  land  lies  in  Steuben  county,  Indiana. 

In  Marchy  1860,  Vanscoten  and  Thompson  recovered  a  judg- 
ment against  Carpenter  for  about  175  dollars.  Execution  was 
issued  and  returned  no  property  found,  whereupon  proceed- 
ings were  instituted  to  subject  the  equitable  interest  of  Car- 
penter in  the  land  so  purchased  to  sale.  The  Court  found 
that  Carpenter  had  personal  property  of  the  value  of  97  dol- 
lars and  1  cent,  that  he  was  entitled  to  202  dollars  and  99 
cents  of  the  value  of  his  interest  in  the  land  to  make  up  his 
800  dollars  claimed  as  exempt  from  execution,  and  adjudged 
that  his  interest  in  the  land  should  be  sold,  subject  to  the  claim 
of  Smith  for  purchase-money  unpaid,  then  about  100  dollars, 
and  202  dollars  and  99  cents  exempt  from  execution  upon  the 
daim  of  Carpenter.  The  sale  was  made,  Vanscoten  and 
Thompson  being  the  purchasers,  subject,  &c.  After  the  sale 
they  tendered  to  Smith  the  amount  due  to  him,  but  did  not 
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tender  to  Carpenter  the  amount  due  him  as  exempt  from  exe- 
cution.   The  Court  below  ordered  Smith  to  make  a  deed. 

This  was  error. 

The  judgment  is  reversed,  with  costs.    Cause  remanded. 

A.  Ellison^  for  the  appellants. 

Blake  j*  Chapin^  for  the  appellees. 


Watson  et  al.  v.  Mahan  et  d. 

Sviscmo  Pebfobmanob. — A,  an  aged  bachelor,  in  feeble  health,  pro* 
mised  B,  a  physician,  and  JIf,  his  wife,  that  if  they  would  occupy  a 
certain  house,  then  owned  by  him,  and  permit  him  and  his  nurse  to 
live  in  it  with  them,  board  the  two,  and  tend  upon  and  take  care 
of  him  as  long  as  he  liyed,  he  would  convey  the  house  to  Jf .  B 
and  his  said  wife  accepted  the  offer,  took  possession  of  the  house, 
worth  about  3000  dollars,  made  improvements  on  it  worth  about 
200  dollars,  received  A  and  his  nurse  into  the  house,  boarded  the 
two,  gave  medical  and  every  other  proper  attention  and  care  to  A 
until  he  died,  about  nine  months  after  the  occupancy  of  the  house 
begun.    Suit  against  his  heirs  for  title  to  the  property. 

Held,  1.  That  the  contract  was  a  proper  one  for  specific  enforcement. 

2.  That  the  fact  that  A  occupied  rooms  in  the  house,  did  not  create 
a  divided  or  mixed  possession,  so  as  to  effect  the  rights  of  the  plain- 
tiffii. 

3.  That,  under  the  ciroamstanoes,  the  consideration  for  the  property 
can  not  be  considered  inadequate. 

4.  That,  in  the  action  for  specific  performance,  it  was  not  competent 
for  the  defendants  to  offer  any  evidence  as  to  the  value  of  the  an- 
nual rental  of  the  property,  or  of  the  services  rendered  Ahj  B 
and  his  wife. 

5.  That  A*$  executor,  who  was  also  one  of  his  devisees,  was  not  a 
necessary  party  to  the  action  in  his  character  of  executor. 


W^ 
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APPEAL  from  the  Vigo  Circuit  Court. 

Pbrkiks,  J.— Suit  for  specific  performance  of  a  contract  for 
the  conveyance  of  real  estate.  The  complaint  alleged  that 
the  contract  was  by  parol ;  that  it  was  partly  executed  by 
possession  taken,  purchase-money  paid,  and  improvements 
made. 

The  answer  consisted  of  the  general  denial,  and  several 
special  paragraphs,  stating  the  facts  of  the  case  differently 
from  the  statement  in  the  complaint,  and  showing  argument- 
atively  that  there  was  not  a  contract  made  and  partly  execu- 
ted, as  alleged  in  the  complaint.  These  special  paragraphs 
amounted  severally  to  the  general  denial  of  the  contract 
upon  which  the  plaintiff  claimed  to,  and  was  necessarily 
bound,  to  succeed,  if  he  succeeded  at  all. 

The  cause  was  tried  by  a  jury,  who  found  for  the  plaintiff, 
under  instructions  as  favorable  to  the  defendants  as  they  could 
ask,  and  more  so,  on  some  points,  than,  by  law,  they  had  a 
right  to  claim. 

And  here  a  question  suggests  itself 

This  is  a  suit  for  specific  performance.  Under  the  former 
practice,  it  belonged  exclusively  to  the  equity  side  of  the 
court,  and  was  tried  by  the  Chancellor.  In  trying  causes  of 
this  character,  the  Chancellor  had  two  points  to  consider  and 
determine,  viz :  1.  Whether  a  contract,  in  fact,  existed  which 
might  be  enforced ;  and  2.  Whether  the  surrouncUng  circum- 
stances were  such  as  rendered'it  equitable,  in  the  exercise  of 
a  sound  discretion,  that  it  should  be  enforced.  See  Ash  v. 
Daggey^  6  Ind.  259;  The  Trustees  of  the  Wabash  and  Erie 
Canal  v.  The  StaJte,  7  Ind.  180. 

And  these  same  questions  still  arise,  or  may  arise,  in  suits 
for  specific  performance,  under  the  new  Constitution  and 
Code  of  Practice ;  and  the  question  will  arise  in  all  suits  to 
be  tried,  on  the  demand  of  either  party,  by  a  jury.  And  if 
they  are  thus  tried,  will  both  of  the  foregoing  questions  be- 
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long  to  the  jury  ?  Or  will  the  jury  find  the  facts  only  as  to 
the  contract,  its  part  performance,  Ac,  and  leave*  the  second 
question,  the  one  of  equitable  discretion,  to  the  Court  ?  What 
will  the  verdict  of  the  jury,  in  a  specific-performance  suit, 
cover  and  settle  7  Will  it  be  any  thing  more  than  the  ver- 
dict upon  a  feigned  issue,  sometimes  sent  to  a  jury  in  the  old 
Chancery  practice,  to  obtain  the  decision  of  a  question  of 
fact  for  the  satisfiEiction  of  the  Chancellor  ? 

We  do  not  find  it  necessary  to  determine  this  question  now* 
The  case  at  bar  does  not  require  its  decision,  as  it  does  not 
present  a  conflict  of  opinion  between  the  jury  and  Chancel- 
lor on  the  manner  of  exercising  discretion,  nor  as  to  whether 
the  question  belonged  to  one  or  the  other ;  and  we  do  not 
think  the  discretion  was,  in  this  particular  case,  erroneously 
exercised  by  either,  or  both,  in  holding  that  performance 
should  be  a^udged. 

We  proceed  now  to  notice  the  controverted  points  in  tlie 
case. 

1.  Of  the  contract  and  its  part  performance. 

The  evidence,  which  is  upon  the  record,  showed,  it  seems, 
to  the  satisfaction  of  the  jury,  and  it  shows  to  the  satisfac- 
tion of  this  Court,  so  far  as  to  forbid  our  reversing  the  action 
of  the  jury,  that  John  H.  Watson^  an  aged  bachelor,  of  some- 
what impaired  health,  living  in  Terre  HaiUe,  in  thb  State^ 
promised  Dr.  William  S.  Mahtm  and  Mary  Mahan^  his  wife, 
of  the  same  place,  that  if  they  would  occupy  a  certain  house 
in  the  city,  then  owned  by  him,  permit  him  and  his  nurse  to 
live  in  it  with  them,  board  the  two,  and  tend  upon  and  take 
care  of  him  so  long  as  he  lived,  he  would  convey  the  house 
to  Mrs.  Mary  Mahan.  The  doctor  and  his  wife  promised 
compliaiice,  moved  into  the  house,  took  Wation  and  his  nurse 
in  with  them,  boarded  the  two,  gave  medical  and  every  othM* 
proper  attention  and  care  to  Watson  till  his  death,  which  oo- 
curred  some  eight  or  nine  months  after  the  ocoapancy  of  the 
Vol.  XX.— 16 
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house  commenced.  During  the  time,  Mahan  put  improve- 
ments, costing  200  dollars,  upon  the  house.  The  property 
was  worth  about  3000  dollars. 

It  thus  appears  that  there  was  a  plain  and  explicit  contract 
— one  proper  to  be  made  and  executed — ^and  that  it  was 
wholly  executed  on  one  part,  and  partly  on  the  other. 

There  is  a  conflict  of  authority  as  to  whether  payment  of 
purchase-money  alone  is  such  part  performance  as  will  take 
a  parol  contract  out  of  the  statute  of  frauds;  Malius  v. 
Brovrfij  4  Comstock,  403,  and  see  Fry  on  Specf.  Perform., 
Am.  Ed.,  p.  261,  and  notes ;  but  there  is  no  dispute  but  that 
possession,  taken  expressly  under  the  contract,  is  such  part 
performance,  especially  where  it  is  followed  by  the  making 
of  valuable  improvements  by  the  possessor. 

There  is  no  pretence  in  the  case  of  any  fraud  or  undue  in- 
fluence in  the  execution  of  the  contract,  nor  but  that  Watson 
was  compos  mentis ;  and  it  can  not  be  denied  that  labor  and 
service  constitute  a  valuable  consideration  upon  which  per- 
formance of  a  contract  may  be  compelled.  Brewer  v.  Thorpe, 
8  Ind.  262 ;  Atkinson  v.  Jacksonj  8  Ind.  81. 

The  fact  that  Watson  had  rooms  in  the  house  with  Mahan, 
did  not  necessarily  render  the  possession  a  mixed  one ;  and 
the  jury  found  that  Mahan* s  possession  was  exclusive ;  that 
Watson* s  was  simply  the  occupancy  of  a  boarder  and  lodger ; 
and,  we  may  add,  by  the  v^y  terms  of  the  agreement  be- 
tween the  parties,  was  to  be  under  Mahan. 

2.  Of  the  consideration  for  the  conveyance  of  the  house. 

The  consideration  was  peculiar,  and  consisted  of  those 
things  of  which  the  value  is  difficult,  in  some  respects,  to 
measure.  Besides  the  medical  attendance  and  ordinary 
boarding  for  which  definite  compensation  might  be  fixed, 
there  were  two  or  three  items  which  were  extremely  difficult 
to  value,  even  for  a  specified  period,  and,  in  this  case,  the 
time  was  uncertain.    Those  were  the  domestic  and  social  in- 
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convenience  of  having,  as  members  of  the  honsehold,  Watson 
and  his  nurse — the  former,  according  to  the  testimony,  being 
any  thing  but  agreeable  in  person  and  habits ;  and  farther, 
the  inconvenience,  trouble  and  labor  'of  obeying,  at  any  and 
all  hours,  his  calls  for  personal  attention  on  the  part  both  of 
the  doctor  and  Mrs.  Mahan,  and  the  consequent  unpleasant 
personal  association,  especially  as  to  Mrs.  Mahan,  Who  can 
say  for  what  price,  where  there  was  aniple  ability  to  pay, 
they  would  be  willing  to  enter  upon  the  like  undertaking? 

We  can  not  say  that  the  consideration  was  inadequate. 

8.  Of  compensation  in  damages. 

And  for  the  reasons  above  given  touching  the  considera- 
tion, it  is  easy  to  say  that  compensation  in  damages  for  fail- 
ure to  convey  would  be  difficult  to  assess.  See  Lead.  Cases 
in  Eq.,  Vol.  L,  top  p.  571 ;  also,  8  Blackf.  Rep.,  on  p.  260. 
But  aside  from  this,  in  cases  of  the  sale  of  real  estate  where 
th^  contract  is  clear,  is  a  fair  one,  and  out  of  the  statute  of 
frauds,  it  is  almost  a  matter  of  course  to  decree  specific  per- 
formance.   See  Lead.  Cases  in  Eq.,  Yol.  1.,  p.  577. 

4.  Of  the  rulings  below  upon  evidence. 

The  Court  refused  to  hear  evidence  as  to  the  annual  rental 
value  of  the  house. 

Also,  of  the  value  of  the  Mahans*  services  in  taking  care 
of  Watson  during  the  time  he  was  at  their  house. 

From  what  has  been  said,  it*  follows  that  testimony  upon 
these  points  was  unimportant.  The  contract  was  a  special 
one  fot  the  conveyance  of  the  house  for  the  consideration 
named.  It  is  not  sought  to  impeach  the  contract  for  fraud, 
mistake,  incompetency,  &c.  The  value  of  the  house — the 
thing  to  be  conveyed,  the  subject-matter  of  the  contract — 
was  proved,  and  the  performance  of  all  that  was  required  as 
the  consideration  for  its  conveyance.  In  such  a  state  of  the 
case,  the  evidence  offered  was  irrelevant.  Watson  wanted  to 
be  well  taken  care  of— was  able  to  supply  by  money  what  a£- 
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feotion  might  bestow  without,  and  was  competent  to  set  the 
price  he  would  pay.  His  property  was  his  own*  The  house 
was  not  conveyed  by  Watson.  He  died  testate  as  to  all  his 
property,  and  this  suit-was  instituted  against  the  devisees  to 
obtain  a  conveyance. 

The  Court  allowed  the  plaintifib  to  give  the  will  in  evi- 
dence for  the  special  purpose  of  showing  who  the  devisees 
were,  and  for  no  other.    We  see  no  error  in  this. 

Another  point.  One  of  the  devisees  was  executor  of  Wai- 
sotCs  will,  and  was  a  defendant  to  the  suit  as  such.  We  do 
not  see  that  he  had  any  interest  in  the  case  as  executor,  and 
was  not,  therefore,  a  necessary  party  to  the  suit,  in  that  ca- 
pacity. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

B.  B.  Moffatt  and  J.  A.  Mataon^  for  the  appellants 

Smith  ^  Macky  for  the  appellees. 
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APPEAL  from  the  Marion  Circuit  Court. 

Per  Curiam. — ^The  judgment  in  this  case  is  affirmed,  for  the 
reason  given  in  the  cases  of  the  same  company  against  WUsey 
and  against  Toon,  at  the  present  term,  \infra^ 

The  judgment  is  affirmed  with  costs. 

TTiomas  A.  HendrickSj  (hear  B.  Sardy  and  Seobey  f  Poundy 
for  the  appellant. 

B.  If.  Waipolcy  for  the  appellee. 
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Thb  Indianapolis  and  Cincinnati  Railroad  Co.  v.  Wilsby.       is?  «« 

Plsadino. — ^In  an  action,  before  a  justice,  to  recover  the  Talue  of 
cattle  killed  by  a  railroad  company,  the  complaint  should  aver  that 
they  were  killed  in  the  county,  and,  before  the  plaintiff,  can  recoTcr, 
bis  proof  must  establish  the  fact. 

Pbactice. — ^In  such  an  action,  when  appealed  to  the  Circuit  Courts 
it  would  be  error  to  dismiss  the  cause  because  the  justice  had  not 
copied  the  cause  of  action  upon  his  docket. 

APPEAL  from  the  Marian  Circuit  Court. 

WosDBN,  J. — Suit  by  the  appellee  against  the  railroad  com- 
pany, to  recover  for  a  cow  killed  by  the  cars  of  the  company 
upon  the  road  where  it  was  not  fenced.  The  suit  was  brought 
before  a  justice  of  the  peace  of  Marion  county,  and  appealed 
to  the  Circuit  Court.  In  the  latter  Court  the  defendant 
moved  to  dismiss  the  cause,  because  the  justice  had  not 
copi^  the  plaintifi  's  cause  of  action  on  the  docket,  as  direct- 
ed by  the  18th  section  of  the  justices'  act.  2  B.  S.  1862.  p. 
458.  This  motion  was  overruled.  In  this  we  think  there 
was  no  error. 

Trial,  finding  and  judgment  for  the  plaintiff  a  new  trial 
being  refused. 

We  think  it  is  hardly  sufficiently  averred  that  the  cow  was 
killed  in  Marion  county,  and  the  evidence  wholly  fails  to  show 
that  the  injury  complained  of  was  committed  in  that  county. 
This  defect  in  the  proof  is  fatal  to  the  recovery.  The  Indi* 
anapolisy  ^c,  Railroad  Co.  V.  Benner,  17  Ind.  185. 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs. 

Thomas  A.  HendrickSy  Oscar  B.  Hord^  and  Sccbey  ^  Pound^ 
for  the  appellant 

JB.  Zr.  WalpoUy  for  the  appellee* 
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Thb  Indiakapolis  and  CiKGiNirATi  Railboad  Co.  v.  Took. 

P&AOTICE. — In  an  action  to  recoyer  the  yalne  of  cattle  killed  by  a  rail- 
road company,  which  is  begun  before  a  justice  of  the  peace,  and  is 
taken  on  appeal  to  the  Circuit  Court,  the  action  should  not  be  dis> 
missed  because  the  justice  had  not  copied  the  cause  of  action  upon 
his  docket. 

APPEAL  from  the  Marion  Circuit  Court. 

Per  Curiam, — Suit  by  Toon  against  the  company  for  killing 
Btock;  commenced  before  a  justice  of  the  peace. 

The  cause  being  appealed  to  the  Circuit  Court,  the  defend- 
ant moved  to  dismiss  the  same,  because  the  justice  had  not 
copied  the  cause  of  action  upon  his  docket.  This  motion 
was  correctly  overruled.  Vide  The  same  company  v.  WUseyy 
at  the  present  term,  [supra.']  We  see  no  substantial  defect  in 
the  complaint,  and  the  evidence  sustains  the  finding  and  judg- 
ment, which  were  for  the  plaintiff. 

The  judgment  below  is  affirmed,  with  costs. 

ThomM  A.  Hendricks^  Oscar  B.  Sardy  and  Scobey  ^  Pounds 
for  the  appellant. 

B.  L.  WalpoUy  for  the  appellee. 


m^m 


Thb  Indianapous  and  Cinoinkati  Railboai)  Co.  v.  Bbinemak. 

APPEAL  from  the  Marion  Circuit  Court. 

Per  Curiam. — ^The  same  question  is  presented  in  this  as  in 
that  of  the  same  appellant  against  Wilsey,  at  this  term,  [supra^ 
in  relation  to  refusal  of  the  Court  to  dismiss  the  cause  because 
of  the  failure  of  the  justice  to  record  the  cause  of  action  in 
Ml  length. 
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The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs.  ^ 

Thomas  A,  HendriehSj  Oscar  B.  Hord^  and  Scobey  ^  Pounds 
for  the  appellant. 

B.  L.  Walpohf  for  the  appellee. 


Thb  Indianapolis  and  Cincinnati  Kailboad  Co.  v.  Oestel. 

Railboads. — ^A  railroad  company  is  not  required  to  fence  her  track 
in  the  immediate  vicinity  of  her  engine  house,  machine  shops,  oar 
house,  and  wood  yard,  and  the  company  is  therefore  not  liable  for 
stock  killed  by  her  in  such  places. 

APPEAL  from  the  Marion  Circuit  Court. 

Per  Curiam. — Suit  by  the  appellee  against  the  railroad 
company  for  killing  a  hog.  The  suit  is  based  upon  the  stat- 
ute making  railroad  companies  liable  for  stock  killed  upon 
the  road  where  it  is  not  fenced.    Judgment  for  the  plaintiff. 

We  are  of  opinion  that  the  defendant  was  not  required  to 
fence  the  road  at  the  point  where  the  animal  in  question  was 
kil^d.  It  was  at  that  point,  near  Indianapolis^  where  the  en* 
gine  house  and  machine  shop,  car  house,  wood  house  and 
wood  yard,  of  the  defendant  are  situated,  which  point,  as  it 
seems  to  us,  could  not  well  be  fenced.  Indianapolis^  ^c.^  B.  B. 
Co-  V.  Kinnej/j  8  Ind.  402. 

The  judgment  below  is  reversed  with  costs,  and  the  cause 
remanded. 

Thomas  A.  Hendricks^  Oscar  B.  Hord^  and  Scobey  ff  Pounds 
for  the  appellant. 

B.  L.  Walpokj  for  the  appellee. 
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Practice. — Where  some  relief  is  souglit  by  way  of  motion,  pending 
the  cause,  the  same  fullness  and  particularity  are  not  necessary, 
which  would  be  required  in  an  original  complaint. 

It  is  not  error  for  a  Court  to  refuse  to  yacate  an  order  at  the  request 
of  a  party  who  had  notice  and  appeared  to  the  motion  upon  which 
such  order  was  made,  and  failed  to  set  up  his  defence  thereto, 

APPEAL  from  the  Wayne  Circuit  Court, 

WoRDBK,  J. — The  appellees  made  the  following  written 
motion  in  the  Court  below:  ^^Claibom  T.  Wilson  and  Wil- 
liam Kingy  move  the  Court  to  order  and  direct  Alfred  Lash- 
ley  to  pay  into  the  Clerk's  office  of  this  Court,  for  the  use  of 
the  creditors  of  Mary  ThorpCj  deceased,  or  to  J.  B.  Julian^ 
their  attorney,  the  sum  of  287  dollars  and  55  cents,  together 
with  the  interest  thereon ;  the  same  being  the  money  in  his 
hands  and  held  subject  to  the  order  of  this  Court,  as  per  en- 
try on  pages  18  and  19  of  order  book  B.,  in  the  case  of  Clai- 
borne  T.  Wil^n  against  said  Lashley,  in  said  Court,  said  entry 
being  dated  February  21st,  1861." 

The  record  of  the  case  of  Wilson  v.  Lashley y  is  not  before 
ua.  We  have  nothing  but  the  decree  in  the  case,  and  can 
gather  from  that  only  an  indistinct  idea  of  the  nature  of  the 
case.  The  decree,  after  setting  out  the  various  findings  of 
the  Court,  directs  Lashley  to  pay  into  Court  certain  moneys 
for  the  use  of  parties  named,  leaving  in  his  hands,  as  part  of 
the  matter  then  in  controversy,  the  further  sum  of  287  dol- 
lars and  55  cents,  which  last  named  sum  was  left  in  his  hands 
subject  to  the  future  order  of  the  Court. 

The  motion  herein  was  made  at  the  fall  term,  1862. 

Lashley  appeared  to  the  motion,  and,  without  objection, 
evidence  was  heard  by  the  Court,  and  it  was  ordered  that  he 
pay  over,  in  accordance  with  the  motion,  the  sum  of  242  dol- 
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lars,  of  the  moneys  thus  in  his  hands  subject  to  the  order  of 
the  Court. 

Afterwards,  Laahley  moved  to  vacate  the  order  and  grant 
a  rehearing,  offering  to  prove  certain  facts  which  he  claimed 
exonerated  him  from  liability  to  pay  as  moved  for.  This 
motion  was  overruled. 

We  do  not  think  the  Court  erred  in  overruling  the  motion 
to  vacate  and  set  aside  the  order  which  it  had  made  for  the 
payment  of  the  money.  Lashleyj  as  has  been  seen,  appeared 
to  the  motion  and  the  matter  was  heard  and  decided  on  the 
evidence,  which  is  not  set  out;  and  he  alleges  no  surprise  or 
other  ground  for  setting  aside  the  order. 

The  ground  on  which  the  Court  below  placed  its  ruling 
was  that  Lashley  was  concluded  by  the  original  decree  from 
setting  up  the  matters  which  he  offered  to  prove;  and  as  the 
original  complaint  and  pleadings  are  not  before  us,  and  as 
from  the  decree,  we  can  not  tell  precisely  what  was  in  issue, 
we  can  by  no  means  say  that  the  Court  erred  in  this  respect; 
we  must  presume  in  favor  of  the  ruling. 

Again  it  is  urged  that  there  was  no  sufficient  complaint. 
If  this  were  an  original  suit,  and  a  complaint  therefore  nec- 
essary, perhaps  the  written  motion  would  be  insufficient  as  a 
complaint.  This  was  a  mere  motion  in  a  cause  that  was  not 
finally  disposed  of.  No  complaint,  properly  speaking,  was 
necessary.  As  a  motion,  the  writing  £Qed  was  sufficient,  es- 
pecially as  no  objection  was  made  to  it  in  the  Court  below. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

Jf.  Wilson^  for  the  appellant. 

Jacob  B.  and  John  F.  Julian^  for  the  appellees. 
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Harderle  v.  The  City  of  Lafayette  et  al. 
AOKJEBLANB   17.    DaVIS,   &C. 

APPEAL  from  the  Jasper  Common  Pleas. 

Per  Curiam. — ^This  was  an  action  by  Ackerland  against 
DaviSy  as  Sheriff  of  Jasper  connty. 

The  complaint  sought,  by  mandate,  to  compel  the  defend- 
ant, as  such  sheriff,  to  convey  to  the  plaintiff  certain  real 
estate  which  he  had  purchased  on  execution.  A  demurrer 
was  sustained  to  the  complaint,  and  the  plaintiff  appeals. 

The  appellee  has  no  brief  here  pointing  out  any  defects  in 
the  complaint. 

We  do  not  discover  any  defects  in  the  complaint,  or  reason 
why  the  demurrer  should  have  been  sustained. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 

Band  ^  HaUy  for  the  appellant. 


«-^ 


Habdbrlb  v.  Thk  City  of  Lafaybttb  et  al. 

« 

PitAOTiox. — If  a  party  desires  to  avail  himself  of  errors  eommitted 
in  the  court  below,  he  must  take  the  proper  steps  there  to  bring 
such  errors  properly  to  the  attention  of  this  Court. 

APPEAL  from  the  IHppecanoe  Circuit  Court. 

WoBDEN,  J. — Complaint  by  Harderle  against  the  appellees, 
stating,  in  substance,  that  the  plaintiff  was  the  owner  of  a 
certain  lot  in  the  city  of  Lafayette^  describing  it,  bounded  on 
the  east  by  Tenth  street,  and  on  the  north  by  North  street ; 
that  said  streets  furnish  the  only  means  of  ingress  and  egress 
to  and  from  said  lot,  without  which  streets  the  lot  would  bo 
of  little  or  no  value ;  that,  from  time  immemorial,  water,  in 
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large  quantities  in  rainy  weather,  has  been  accustomed  to 
flow  from  a  certain  point  on  Tenth  street,  through  certain  de- 
scribed parts  of  the  city,  but  not  upon  or  over  said  North  or 
Tenth  streets,  adjoining  the  plaintiff's  said  lot  A  map  show- 
ing the  natural  course  of  this  stream,  called  Pearl  river,  ac- 
companies the  complaint.  It  is  averred,  that  in  times  of  wet 
weather,  this  is  a  rapid  stream,  of  considerable  size — ^too 
large  to  be  conveniently  passed  through  in  the  ordinary  mode 
of  travel  through  the  city ;  that  the  city,  through  the  Mayor 
and  Common  Council,  are  about  to  change  the  natural  and 
usual  course  of  said  stream,  by  converting  and  changing  said 
North  street  and  said  Tenth  street  at  points  named,  includiug 
the  parts  of  said  streets  adjoining  the  plaintiff's  lot,  into  a 
ditch  or  drain^  by  grading  the  same  forty  feet  wide  in  a  con- 
cave form,  for  which  purpose  the  Mayor  and  Common  Coun- 
cil have  passed  several  orders,  which  are  set  out ;  that  the 
proposed  change  in  the  streets  will  render  them  of  little  or 
no  value  as  streets,  and  greatly  obstruct  the  free  passage  over 
the  same  to  and  from  the  plaintiff's  lot,  and  will  lessen  its 
value  to  the  amount  of  900  dollars;  that  no  compensation 
has  been  provided  by  the  city,  or  paid  or  tendered  to  the 
plaintiff,  for  his  damage ;  that  on  the  plaintiff's  lot  there  is  a 
dwelling-house  and  other  improvements  fitted  up  as  a  resi- 
dence for  himself  and  family,  and  that  the  proposed  change 
will  work  an  irreparable  injury  to  the  plaintiff;  that  the  flow 
of  water  could  be  disposed  of  by  proper  sewerage  along  the 
several  streets  of  the  city  across  which  said  natural  flow 
passes,  and  that  the  proposed  improvement  will  do  an  unnec- 
easarj  damage  to  the  plaintiff's  property;  4hat  ShuUz  is  a 
contractor  under  the  city  to  do  the  proposed  work,  and  is 
about  to  enter  thereon,  &c.    Prayer  for  an  injunction,  Ac. 

On  this  complaint  issue  was  taken,  and  affirmative  matter 
was  set  up  not  material  to  be  here  noticed.  The  cause  was 
tried  by  a  jury,  who  returned  the  following  verdict: 
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"We,  the  jury,  find  for  the  plaintiff;  and  we  further  find 
the  proposed  change  in  North  and  Tenth  streets,  mentioned 
in  the  complaint,  is  not  a  street  improvement." 

On  this  verdict  the  plaintiff  moved  the  Court  to  grant  a 
perpetual  injunction,  enjoining  and  restraining  the  defend- 
ants from  changing  said  streets,  at  the  places  mentioned,  into 
a  ditch  or  drain^  for  the  flow  of  the  water  of  said  Pearl  river, 
as  prayed  for  in  the  complaint. 

This  motion  was  overruled,  "the  Court  being  satisfied, 
from  the  evidence,  that  there  was  no  purpose  or  intention  so 
to  do  on  the  part  of  the  defendants ;  but  the  intention  on  the 
part  of  the  defendants  was  to  grade  said  streets  in  such  a 
manner  as  to  drain  the  water  through  the  same,  and  to  so 
grade  the  streets  as  not  to  interfere  with  their  use  as  streets." 

The  Court,  however,  enjoined  the  defendants  from  making 
the  proposed  grade  in  the  manner  specified,  at  the  expense  of 
the  property-holders  bordering  on  said  streets,  but  left  the 
city  at  liberty  to  make  the  grade  at  the  expense  of  the  city. 

The  plaintiff  excepted  to  the  ruling  of  the  Court  in  refus- 
ing  to  great  the  injunction  as  moved  for. 

It  is  the  opinion  of  a  majority  of  the  Court  that  the  judg- 
ment below  must  be  affirmed.  Ab  those  who  concur  in  this 
opinion  are  not  entirely  agreed  as  to  the  ground  of  affirm- 
ance, a  discussion  of  the  questions  involved  would  serve  no 
good  purpose,  and  the  case  can  have  no  value  as  a  precedent. 

The  plaintiff  complains  of  the  rejection  of  certain  evidence 
offered  by  him  on  the  trial.  He  did  not  move  for  a  new  trial, 
or  to  set  aside  the  verdict  for  any  cause ;  hence,  the  error,  if 
one  was  committed,  is  not  available. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

E.  C.  Ortgoryy  jr.,  for  the  appellant. 
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Cubberljr  et  al.  v.  Shearer. 

Muoa  V*  Thb  Statb. 

APPEAL  from  the  Steuben  Common  Pleas. 
Per  Curiam. — ^The  same  question  is  presented  in  this  case 
as  iu  those  of  Dovmey  v.  The  State^  at  this  term,  {injra.'\ 
The  judgment  is  affirmed. 
J.  J%  Woodhullj  for  the  appell&nt. 


m^ 


CuBBEBLT  et  al.  V.  Sheareb. 

Ppaotice. — ^VHien  a  cause  is  brought  to  this  Court  upon  alleged  er- 
rors in  sustaining  demurrers  to  the  oomplaint,  and  the  appellant's 
counsel  fails  to  point  out  the  alleged  errors,  this  Court  will  not 
search  for  them. 

APPEAL  from  the  Wabash  Common  Pleas. 

Per  Curiam. — ^Action  by  the  appellee  against  the  appel- 
lantSy  upon  a  promissory  note.    Judgment  for  the  plaintiff. 

There  is  no  error  pointed  out  in  the  brief  of  counsel  for 
the  appellants.  The  defendants  below  filed  an  answer  of 
several  paragraphs,  to  which  demurrers  were  sustained.  The 
counsel  simply  say,  '^  the  Court  below  erred  in  sustaining  said 
^  demurrers,  for  which  the  judgment  ought  to  be  reversed." 
We  shall  not  range  through  the  record  in  search  of  the  sup- 
posed errors.  Vide  Bray  v.  Carpenter^  at  the  present  term, 
[supra."] 

The  judgment  below  is  afSrmed,  with  costs,  and  2  per  cent, 
damages. 

Knight  f  Conovery  for  the  appellants. 

Ptttit  ^  CawgiUf  for  the  appellees. 
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PuRViANCE  et  al.  V.  Drover  et  al. 

HiQHWAYS — ^Practics. — ^In  an  appeil  to  the  Gircnit  Court  from  the 
judgment  of  the  Board  of  CommisaionerB,  in  an  application  for 
the  location  of  a  highway,  all  the  original  papers  in  the  applica- 
tion before  the  Commissioners,  should  be  sent  to  the  Circuit  Court, 
or  the  latter  will  have  no  authority  to  try  the  cause. 

APPEAL  from  the  Hurdington  Circuit  Court 
Per  Ouriam. — Samuel  H.  Purviance  and  others,  at  the  Jutu 
term,  1859,  filed  their  petition  before  the  Board  of  Commis- 
sioners of  Huntington  county  for  a  change  in  a  public  high- 
way. The  Board,  in  accordance  with  the  prayer  of  the  pe- 
tition, appointed  three  viewers,  who,  at  the  September  term, 
1859,  reported  that  they  had  laid  oat  and  marked  such 
change,  and  that  the  same  when  opened  would  be  of  public 
utility,  &c.  At  the  last  named  term,  Henry  Drover  and 
others,  presented  their  remonstrance  against  the  change, 
which  remonstrance  was  ordered  to  be  filed,  and  three  re- 
viewers were  appointed,  &o.  These  reviewers,  at  the  Decem- 
ber term,  1854,  reported  inter  aUa^  that  the  proposed  change 
when  made,  will  be  of  public  utility,  &c.  Thereupon  the 
Board  ordered  that  the  change  in  the  highway  be  made,  and 
that  the  same  be  opened,  &c.  From  this  decision  Henry 
Drover  and  others  appealed  to  the  Circuit  Court,  and  from 
the  record  before  us,  it  appears  that  that  Court  had  no  pa- 
pers before  it,  other  than  a  transcript  of  the  record  of  the 
proceedings  of  the  Board  of  Commissioners.  The  Court, 
upon  motion,  dismissed  the  proceedings  back  to  the  petition, 
and  ordered  that  the  cause  be  remanded  back  to  the  Board 
of  Commissioners  for  further  proceedings,  &c. 

The  grounds  upon  which  this  ruling  was  based  do  not  ap- 
pear. It  is,  however  quite  obvious  that  the  Circuit  Court 
had  no  authority  to  try  the  case,  for  the  reason  that  the  orig- 
inal petition  and  remonstrance,  and  the  original  reports  of 
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the  viewers  and  reviewers,  do  not  appear  to  have  been  before 
it.  This  Court  has  often  decided  that  the  Circuit  Court  is  to 
try  an  appeal  from  an  order  of  the  Board  of  Commissioners, 
de  novOy  as  a  Court  of  original  jurisdiction,  and  not  as  a  Court 
of  errors.    4  Blackf.  1^;  Sid.  694;  8  id.  62;  6  Ind.  892. 

The  judgment  is  affirmed,  with  costs. 

L.  P.  MHUgaUy  for  the  appellants. 


WiSBMAN  V.  Mact   et  al. 

Estoppel. — Where  a  guardian,  who  is  also  the  mother  of  her  ward, 
and  owns  a  dower  interest  in  the  ward's  real  estate,  applies  for  the 
sale  of  her  ward's  real  estate,  describing  it  as  the  entire  title,  and 
says  nothing  in  any  of  her  proceedings  of  her  own  interest,  and  an 
order  is  made  for  its  sale  in  that  way,  and  she  makes  the  sale  and 
completes  the  proceeding  without  giving  any  notice  dr  intimation 
of  her  interest,  she  will  be  forever  estopped  to  claim  any  such  in- 
terest. 

APPEAL  from  the  Marion  Circuit  Court. 

Davisok,  J. — ^The  complaint  in  this  case  contains  two 
counts.  The  first  raises  no  question  for  our  consideration. 
The  second  alleges  these  facts: 

Barbara  Wiseman^  who  was  the  plaintiff,  is  the  widow  of 
Jacob  Wiseman^  who  died  intestate,  in  the  year  1851.  At  his 
death  he  was  seized  in  fee  of  the  undivided  half  of  lot  No.  6, 
in  square  No.  68,  in  the  city  of  Indianapolis.  Surviving  him 
he  left  a  daughter,  Margaret  Wiseman^  who  is  his  only  heir  at 
law.  The  plaintiff  was  regularly  appointed  guardian  of  the 
person  and  estate  of  Margaret  Wiseman^  who  is  also  her 
daughter.  As  such  guardian,  she,  the  plaintiff,  in  pursuance 
of  an  order  of  the  Probate  Court  of  Marion  county,  sold  all 
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the  title  and  interest  of  her  ward  in  the  described  lot,  to  the 
Laioreneeburg  and  Upper  Mississippi  Railroad  Company y  which 
company  afterwards  sold  and  conveyed  the  same  property  to 
David  Macy  and  others^  who  were  the  defendants.  Plaintiff 
avers  that  she  is  entitled  to  dower^f  and  in  the  premises 
thus  sold  and  conveyed,  and  she  prays  that,  for  the  assign- 
ment to  her  of  such  dower,  commissioners  be  appointed,  &c. 
To  this  the  defendants  answered,  that  in  the  year  1852,  the 
plaintiff  then  being  the  guardian  of  Margaret  Wisemanj  filed 
her  petition  in  said  Probate  Court,  alleging,  inter  alia^  that 
Margaret  was  an  infant,  and,  as  heir  of  Jacob  Wiseman^  de- 
ceased, was  the  owner  in  fee  of  the  undivided  half  of  said 
lot,  and  for  reasons  therein  set  forth,  she  the  guardian,  prayed 
a  sale  thereof;  that  the  Court,  upon  the  filing  of  the  petition 
appointed  appraisers,  who  having  been  sworn,  &e.,  appraised 
the  said  undivided  half  at  4000  dollars,  as  its  cash  value,  and 
the  appraisement  thus  made  having  been  returned,  &c.,  the 
Court  ordered  that  Barbara  Wiseman^  as  guardian,  &c.,  be 
authorized  to  sell  the  property,  appraised  as  aforesaid,  at  pri- 
vate sale;  that  the  guardian  afterwards,  on  the  ISthof^lu- 
gusty  1852,  reported  to  the  Court,  among  other  things,  that 
she  had  sold  the  property  to  the  Lawrenceburg  and  Upper 
Mississippi  Railroad  Company^  for  5000  dollars,  and  had  re- 
ceived payment  in  full,  Ac.  Whereupon  the  Court  ordered 
the  appointment  of  a  commissioner  to  convey  the  premises, 
so  sold  as  aforesaid,  to  the  purchaser. 

It  is  averred  that  by  these  proceedings  the  plaintiff  caused 
to  be  sold  and  conveyed  all  the  right,  title,  interest  and  estate 
in  the  described  property ;  that  the  appraisers  appraised  the 
entire  property;  that  the  purchaser  bought  the  whole  of  it; 
and  that  said  purchaser,  at  the  time  of  the  sale,  and  the  pay- 
ment of  the  purchase  money,  had  no  notice  or  knowledge 
whatever,  of  any  claim  of  the  plaintiff  for  dower  or  other- 
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wise.    Plaintiff  demurred  to  the  answer;  bat  her  demurrer 
was  overruled  and  she  excepted. 

Was  this  exception  well  taken  ?  In  looking  into  the  pro^ 
oeedings  of  the  Probate  Court,  it  will  at  once  be  seen  that 
the  property  was  sold  by  the  plaintiff,  as  guardian,  uncondi- 
tionally, without  reference  to  any  claim  of  dower,  and  as  the 
absolute  property  of  the  ward.  And  further,  it  is  expressly 
averred  in  the  pleading,  and  conceded  by  the  demurrer,  that 
the  railroad  company,  when  they  purchased  and  paid  for  the 
property^  were  ignorant  of  the  plaintiff's  claim.  ISow  these 
facts  being  true,  the  plaintiff  has  no  right  to  recover,  because 
it  must  be  presumed  that  she  was  apprised  of  her  rights,  and 
having  herself  made  the  sale  without  any  reservation  as  to> 
her  dower  interest,  she  is  in  point  of  law,  estopped  from  set* 
ting  it  up  against  the  title  and  interest  which  she  sold  and 
caused  to  be  conveyed.  1  Story  Eq.  Jur.,  sec.  185,  6  Ind.. 
289;  19  id.  Ml. 

In  JDaugray  v.  Topping^  4  Paige  94,  ^^  an  administratrix  sold 
real  estate  of  the  decedent  under  a  Surrogate's  order,  in 
which  estate  she  was  entitled  to  dower,  and  in  the  terms  of 
sale  it  was  stated  that  a  clear  and  satisfactory  title  would  h& 
given,  and  the  purchaser  paid  the  full  value  of  the^remises^ 
under  a  belief  that  he  was  obtaining  a  perfect  title.  Heldy 
That  the  silence  of  the  administratrix,  as  to  her  claim  of 
dower,  was  such  a  fraud  upon  the  purchaser  as  to  preclude 
her  from  afterwards  setting  up  such  claim  against  him  or  hia 
assigns."  The  principle  involved  in  this  decision  very  plainly 
applies  to  the  case  at  bar,  and  is  an  authority  in  support  of 
the  ruling  before  us.  We  are  of  opinion  that  the  answer 
was  a  valid  defence,  and  consequently  the  demurrer  waa 
properly  overruled. 

Per  Curiam, — ^The  judgment  is  affirmed^  with  costs. 

John  A*  Bealj  for  the  appellant. 

ThoB*  A.  Hendricks  and  Oscar  B.  Hardy  for  the  appellees. 
Vol.  XX.— 16 
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Thb  State  v.  Wolfekbkrgbr, 

ABSON.-^The  criminal  law  of  this  State  on  the  subject  of  anon,  in 
barning  a  dwelling  honse  or  barn,  does  not  embrace  the  burning 
of  an  unfinished  house  or  barn,  in  process  of  construction,  which 
has  never  been  actually  occupied  or  used  for  the  purposes  for  which 
it  is  being  erected. 

APPEAL  from  the  St  Joseph  Circuit  Court. 

Perkins,  J. — ^Indictment  for  arson.  Acquittal  of  the  de- 
fendant, not  because  he  did  not  fire  the  buildings  burned,  but 
because  they  were  not  such  that  the  burning  of  them  consti- 
jtuted  arson. 

The  buildings  burned  were  in  process  of  erection,  to  be 
Tised,  one  as  a  dwelling,  the  other  as  a  barn,  but  were,  at  the 
time  of  burning,  incomplete,  and  had  never  been  used  for  the 
purposes  for  which  they  were  being  erected. 

The  statute  upon  the  subject  of  arson  is  as  follows : 

^*  Every  person  who  shall  wilfully  and  maliciously  set  fire 
to  the  dwelling  house,  barn,  stable,  boat,  water-craft,  mill, 
mill  house,  distillery,  manufactory,  mechanic's  or  artificer's 
shop,  store  house  building  or  room,  occupied  as  a  shop  or  of- 
fice for  professional  business,  or  printing  office  of  another, 
•or  any  public  bridge,  court  house,  jail,  market  house,  church 
or  meeting  house,  school  house,  seminary  or  college  edifice, 
or_bu51ding  thereto  belonging,  or  other  public  building,  or  to 
any  cord  wood  in  piles  or  ricks,  or  stacks  or  shocks  of  grain 
or  hay,  or  any  fence  or  growing  grain,  of  the  value  of  twenty 
"dollars;  or  to  any  "house,  shop,  wood  house,  water  station  or 
other  building  connected  with  any  railroad;  or  shall  in  like 
manner  set  fire  to  any  bridge,  or  any  part  of  the  structure  of 
any  railroad,  shall  be  deemed  guilty  of  arson,  and,  upon  con- 
viction, be  fined  not  exceeding  double  the  value  of  the  prop- 
erty destroyed,  and  be  imprisoned  in  the  State's  prison  not 
less  than  two  nor  more  than  ten  years;  and  should  the  life 
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of  any  person  be  lost  thereby,  such  ofiender  shall  be  deemed 
guilty  of  murder,  and  sufier  death,  or  imprisonment  in  the 
State  prison  during  life,"    2  G.  &  H,  p*  446. 

We  have  no  common  law  crimes*  Ours  are  all  statutory, 
both  in  name  and  definition.  Marvin  r.  The  State^  19  Ind.  R. 
p.  181. 

The  above  statute  does  not,  as  do  those  of  some  of  the 
States,  in  terms,  include  an  unfinished  structure.  Can  the 
Court,  influenced  by  the  rule  that  the  penal  laws  must  be 
strictly  construed,  extend  the  operation  of  the  statute  so  as  to 
embrace  such  7    As  applied  to  this  case  the  statute  reads : 

"Every  person  who  shall,  &c.,  set  fire  to  the  dwelling  house 
or  barn  of  another,"  &c. 

We  think  this  language  means  the  dwelling  house  ai^ 
bum  that  are,  or  have  been,  actually  occupied  by  another^for 
the  uses  specified.    See  8  Greenlcaf 's  Ev.,  p.  52,  sec  51. 

Per  Curiam. — The  judgment  is  afiirmed. 

Oscar  B.  Hord^  Attorney  General,  for  the  State. 

J  for  the  appellee. 


Kbiniche  v.  The  Board  of  Commisssokbbs  of  Allbn  Co» 

Contract — County  Poor. — ^Under  section  13  of  the  act  for  the  re- 
lief of  the  poor,  (1  R.  S.  1852,  p.  401,)  it  is  lawful  for  the  proper 
officers  to  send  to  the  county  asylum,  for  such  relief  as  is  contem- 
plated by  law,  that  class  of  paupers  described  in  the  24th  section 
of  said  act,  and  it  will  be  the  duty  of  tbe  keeper  of  such  asylum, 
under  a  general  contract,  to  provide  for  such  poor  of  the  county  as 
may  be  lawfully  sent  to  said  asylum,  to  receive  and  provide  for 
them. 
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APPEAL  from  the  AVtm  Circnit  Court 

PsRKiNS,  J. — ^The  appellant,  on  the  15th  daj  of  Decmher^ 
1854,  entered  into  an  agreement  as  raperintendent  of  the 
county  asylum  of  AJlen  county,  with  the  appeUeeSi  which 
agreement  is  in  these  words : 

^^This  agreement,  made  this  18th  day  of  December^  A.  D* 
1854,  at  the  county  of  AlUn^  and  State  of  JncJuina,  between 
John  B.  BeinichCf  of  said  county,  superintendent  of  the  county 
asylum  of  said  county  of  AUeUj  party  of  the  first  part,  and 
the  board  of  commissioners  of  the  county  of  ABeUf  party  of 
the  second  part.  Witnesseth:  that  said  party  of  the  first 
part,  hath  agreed  and  doth  hereby  agree  to  and  with  said 
party  of  the  second  part,  to  receive,  take  cbaige  of,  and  keep 
the  paupers,  of  said  county  of  Allen  for  the  term  of  three 
years,  from  the  1st  day  of  March  next,  at  the  county  asylum, 
or  poor  house,  of  said  county,  and  to  superintend  said  asylum 
and  said  paupers,  and  provide  for  their  support,  nudntenance, 
employment  and  education,  and  discharge  all  other  duties  re- 
quired  by  law,  of  him  as  such  superintendent  as  aforesaid, 
for  the  term  of  time  aforesaid,  upon  the  conditions  following, 
viz: 

^  1st.  Ko  person  is  to  be  sent  to  said  asylum,  or  there  received 
as  a  pauper  or  otherwise,  who  has  at  the  time  any  contagious 
disease. 

'^2d.  The  paupers  named  as  aforesaid,  include  only  such 
persons  as  may  by  law  be  received  and  maintained  in  such 
asylum,  and  are  on]^  to  be  received  by  said  party  of  the  first 
part  on  the  proper  certificate  of  the  proper  overseer  or  over* 
seers  of  the  poor,  that  they  are  such,  and  on  the  production 
of  the  certificate  of  the  physician  of  the  county  asylum  that 
they  are  free  from  any  conta^ous  disease  as  above  stipulated* 

^^  8d.  Said  party  of  the  first  part  is  to  provide  and  furnish 
every  thing  necessary  for  the  comfortable  support  of  such 
paupers,  including  clothing,  bedding  and  washing,  at  the  said 
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ABylnm  as  aforeeaid,  for  the  term  aforeeaid,  except  medicine 
and  medical  attendance,  without  charge  to  said  county  or  to 
said  party  of  the  second  part,  in  any  manner,  or  amount 
whatever,  except  as  here&after  stipulated. 

"4th.  Baid  party  of  the  first  part  is  to  have  possession  of 
the  poor  house  farm,  on  which  such  asylum  is  situate,  and  the 
use  thereof  for  the  term  aforesaid,  free  of  rent 

"  5th.  Said  party  of  the  first  part  is  to  have  and  receive 
for  his  services  and  expenditures,  as  aforesaid,  in  addition  to 
the  possession  of  said  &rni,  as  aforesaid,  the  sum  of  2,547 
dollars,  and  no  more,  which  said  sum  shall  be  paid  him  in  quar- 
terly payments  at  the  end  of  each  quarter,  in  county  orders. 

^'  And  said  party  of  the  second  part,  for  and  in  considera- 
tion of  the  promises  and  lindertakings  of  said  party  of  the 
first  part,  as  aforesaid,  and  of  the  full  and  fiiithful  perform- 
ance of  said  promises,  and  each  of  them^  hereby  agrees  to  and 
with  said  party  of  the  first  part,  that  he,  the  said  party  of 
the  first  part,  shall  have  the  use  and  occupancy  of  said  poor 
bouse  farm,  to-wit :  The  &rm  purchased  for  a  poor  house 
from  Messrs.  Sinelear  and  Iteming. 

^  For  and  during  the  tenn  aforesaid,  free  of  rent,  and  that 
said  party  of  the  second  part  will  also  pay,  or  cause  to  be  paid^ 
to  the  said  party  of  the  first  part,  the  said  sum  of  2,547  dol- 
lars, in  the  manner  and  at  the  time  as  above  stipulated. 

"  In  testimony  whereof^  the  said  party  of  the  first  part  has 
hereunto  set  his  hand  and  seal,  and  the  said  party  of  the 
second  part,  now  sitting  in  its  corporate  capacity,  has  here- 
unto subscribed  its  corporate  name,  and  affixed  its  corporate 
seal,  the  day  and  year  first  above  mentioned. 

^  J.  B.  BEiHiCffs,  [seal.] 
<«  William  RoBisrsoir,  [sxal.] 

^  HSNBT  DiOKINSOK,     [SBAli,] 

The  Board  of  Co.  Com.  of  AUm  Co.** 
Attest :  JB.  StarloDealher^  County  Auditor. 
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And  afterwards,  on  the  16th  day  of  June,  1858,  the  api>el- 
lant  filed  in  said  Commissioner's  Court,  his  claim  for  1,834 
dollars  and  47  cents,  with  an  exhibit  of  the  names,  ages  and 
sexes  of  persons  sent  to  said  asylum^j  difierent  overseers  of 
the  poor,  which  he  claims  were  not  entitled  to  be  placed  in  said 
poor  house,  nor  covered  by  his  contract,  and  demanding  said 
sum  for  keeping  them: 

In  the  complaint  setting  forth  his  claim,  he  says :  ^'  That 
he  did  not,  in  said  contract,  agree,  for  the  consideration 
therein  expressed,  to  keep  and  support  in  said  asylum,  all 
those  sick  and  indigent  strangers,  all  those  out  of  money  and 
out  of  friends,  and  likely  tosufier,  and  not  inhabitants  of  the 
county,  whose  protection  is  provided  for  in.  the  24th  section 
of  the  law,  and  to  be  attended  to  by  the  overseers." 

He  further  says :  "  That  the  overseers  of  the  poor,  either 
in  ignorance  of  the  law,  or  to  defraud  him,  did  in  all  cases  of 
complaints  being  made  to  them  by  strangers  for  relief  under 
said  section,  issue  their  official  mandate  to  him,  to  give  the 
applicants  admission  to  the  asylum  as  paupers,  and  he  always 
felt  bound  to  receive  them  so  sent,  because  he  was  in  the  first 
two  years  ignorant  of  the  law,  and  after  that  he  believed  the 
county  would  remunerate  him/' 

The  section  of  the  statute  referred  to  (1  R.  S.  p.  405)  reads 
thus: 

"  Sec.  24.  It  shall  be  the  duty  of  the  overseers  of  the  poor, 
on  complaint  made  to  them  that  any  person  not  an  inhabit- 
ant of  their  township  is  lying  sick  therein,  or  in  distress, 
without  friends  or  money,  so  that  he  or  she  is  likely  to  suffer, 
to  examine  into  the  case  of  such  person,  and  grant  such  tem- 
porary relief  as  the  nature  of  the  same  may  require ;  and  if 
any  person  shall  die  within  any  township,  who  shall  not  leave 
money  or  other  means  necessary  to  defray  his  or  her  funeral 
expenses,  it  shall  be  the  duty  of  the  overseers  of  the  poor  of 
such  township  to  employ  some  person  to  provide  for  and  su- 
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perintend  the  burial  of  Buch  deceased  person,  and  the  necea- 
sarj  and  reasonable  expenses  whereof  shall  be  paid  by  and 
upon  the  order  of  such  overseers ;  and  the  Board  of  County 
Commissioners  of  the  proper  county,  at  any  meeting  of  such 
Board,  shall  examine  all  claims  arising  under  the  provisions 
of  this  section,  and,  if  found  reasonable,  shall  direct  the  same 
to  be  audited  and  paid  out  of  the  county  treasury/' 

The  Commissioners  refused  to  allow  the  claim,  and  the 
plaintifi*  appealed  to  the  Circuit  Court,  where  the  cause  was 
submitted  upon  an  agreed  statement  of  facts,  as  follows : 

'^It  is  hereby  agreed  on  the  part  of  the  plaintiff  and  the 
defendant  to  the  above-entitled  action,  that  a  jury  is  waived, 
and  the  trial  thereof  is  submitted  to  the  Court,  upon  the  fol- 
lowing agreed  facts  of  the  cose ;  and  that  if  the  Court  de- 
cides  that  the  plaintiff  should  recover — that  judgment  be 

rendered  against  the  defendant  for dollars ;  but  should 

the  Court  find  from  the  said  facts  that  the  law  is  against  the 
plaintiff,  then  the  Court  is  to  dismiss  the  action  at  the  cost 
of  the  plaintiff. 

^^Ist.  Facts  admitted. 

^^  Plaintiff's  contract  as  Superintendent,  dated  80th  day  of 
December  J 1854. 

3|c  :|t  :|c  He  He  :te  4( 

^^  4th.  Superintendent's  claim  filed  Juru  16th,  1858,  marked 

'^  That  the  question  at  issue  between  the  parties  is  purely  a 
question  of  law,  and  arises  under  the  act  for  the  relief  of  the 
poor — ^Vol.  I.  of  Revised  Statutes,  401^-and  is  this : 

«  Was  the  plaintiff,  as  such  Superintendent,  under  his  said 
contract  bound  to  receive,  keep  and  support  that  class  of  poor 
described  and  provided  for  in  the  24th  section  of  said  act, 
without  any  further  compensation  than  that  named  in  tha 
said  contract  X 
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^<Are  or  are  not  the  persons  provided  for  in  said  seotion 
paupers  of  Alien  county  under  said  act  7 

^And  would  or  would  not  the  plaintiff  be  entitled  to  said 
reasonable  compensation  for  the  necessary  expense  thereby 
incurred)  as  would  any  other  party  to  whom  said  overseen 
might  be  disposed  under  said  section  to  commit  said  dis- 
tressed persons  for  relief? 

"  D.  H-  CoLBHOK,  Att'y  for  plaintiff. 
«*P.  P.  Rahball,  Atfy  for  defendant.'' 

Whereupon  the  Court  found  for  the  defendants,  and  en- 
tered up  a  judgment  in  these  words : 

^John  B.  JSeiniehe 

V. 

Board  of  Com.  of  AUen  county 

^  Come  the  parties,  and  the  case  is  submitted  to  the  Court 
fhr  trial,  a  jury  being  waived ;  and  the  Court,  after  hearing 
the  proofs  and  allegations  of  parties,  and  being  fully  satisfied 
in  the  premises,  does  say  and  find  for  the  defendants.'' 


And  afterwards,  at'  the  November  term  of  said  court,  the 
plaintiff  filed  his  bill  of  exceptions,  which  is  in  these  words : 

"  State  of  Indiana,  Allen  county,  1 
AUen  Circuit  Court,  November  Term,  1861.  j 

^^John  B.  Beiniche  |  j^^^^^  ^^^  B^^  ^^  ^^ 

Board  Jf  Com.  of  Alien  county.   }  of  AUen  aounty. 

^  Be  it  remembered,  that  at  the  November  term  of  this  court, 
1860,  the  plaintiff  and  the  defendant  submitted  this  action  to 
the  decision  d£  the  Court  upon  their  statement  of  fistcts  made 
out  and  signed  by  the  said  parties ;  and  at  the  same  time  the 
plaintiff  made  his  affidavit  that  the  controversy  is  real,  and 
Ihe  proceedings  in  good  faith,  to  determine  the  rights  of  the 
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parties ;  and  afterwards,  on  the  —  jadicial  day  of  said  term, 
the  Court  tried  the  said  action,  and  foand  for  the  defendant, 
npon  said  agreed  statement  of  facts ;  and  then  the  plaintiff 
moved  the  Coart  for  a  new  trial,  because  the  finding  was  con- 
trary to  the  evidence  and  the  law ;  which  motion  the  Court 
overruled,  to  which  ruling  the  plaintiff  then  excepted;  and 
Aen  the  plaintiff  moved  in  arrest  of  judgment,  which  motion 
the  Court  overruled,  and  to  said  ruling  the  plaintiff  then  ex* 
eepted ;  and  judgment  for  costs  was  entered  against  the  plain- 
tiff, that  at  said  November  term,  1860,  of  said  Court,  said  Court 
gave  the  said  parties  until  the  next  ensuing  term  of  said  Court 
to  settle  the  plaintiff's  bill  of  exceptions ;  that  the  next  ensu- 
ing term  of  said  Court  was  its  April  term,  1861,  at  which 
term  Judge  Wilson^  who  tried  said  action,  did  not  preside, 
and  the  said  bill  of  exceptions,  by  reason  thereof,  could  not 
be  settled  at  said  term,  and  the  case  was  continued  to  this 
present  term  of  said  Court  to  settle  this  said  bill  of  excep- 
tions, and  the  plaintiff  prays  the  Court  to  sign  this,  lys  bill 
of  exceptions,  that  the  same  may  be  made  a  part  of  the  re- 
cord as  such ;  and  the  parties,  by  their  agreement  under  the 
direction  of  the  Court,  direct  the  clerk,  in  making  out  the 
record  in  this  action,  to  insert  the  contract  between  the  plain- 
tiff and  the  defendant  for  the  care  of  the  Poor-House  farm, 
and  the  complaint  of  the  plaintiff,  filed  before  the  Board  of 
said  Commissioners,  and  by  it  disallowed,  and  from  which  ap- 
peal was  taken,  and  the  fiek^ts  agreed  upon  and  signed  by  the 
parties,  and  the  decision  of  the  said  Board  of  Commissioners 
in  disallowing  the  demand,  and  the  final  judgment  against 
tlie  defendant  by  this  Court  on  its  said  findings,  which  will 
contain  a  full  presentment  of  all  the  proceedings  for  the  opin- 
ion and  decision  of  the  Supreme  Court  in  the  premises. 

^  Witness  my  hand  and  seal,  this  —  day  of ,  it  being 

the  —  juridical  day  of  the  November  term,  1861,  of  said  Court. 

"E.  E.  Wilson,  [skal.]" 
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The  act  for  the  relief  of  the  poor  seems  to  have  reference 
to  four  classes  of  persons. 

1.  Section  four  provides  that  the  county  shall  support  all 
poor  persons  lawfully  settled  therein. 

2.  Section  twelve  provides  for  the  support  of  poor  whose 
place  of  settlement  can  not  be  determined. 

8.  Section  twenty-four,  above  quoted,  provides  for  the  ten|- 
porary  relief  of  poor  without  regard  to  the  question  of  resi- 
dence. 

4.  Section  eight,  and  an  additional  act  of  1857,  authorize 
aid  to  certain  poor  at  their  homes. 

Another  section  is  as  follows : 

"  Sbc.  13.  Whenever  any  person  entitled  to  temporary  re- 
lief as  a  pauper,  shall  be  in  any  township  in  which  he  has  not 
a  legal  settlement,  the  overseers  of  the  poor  thereof  may,  if 
the  same  is  deemed  advisable,  grant  such  relief  by  placing 
him  or  her  temporarily  in  the  poor-house  of  such  county,  if 
there  be  any,  to  be  employed  therein  so  far  as  he  or  she  is 
capable  of  any  employment." 

The  simple  question  before  this  Court  is,  can  persons,  enti- 
tled to  relief  under  section  24,  properly  be  placed  in  the 
county  asylum,  under  section  18,  just  quoted,  for  the  recep- 
tion of  that  relief?  If  so,  we  must  presume  the  judgment 
below  was  righ^t,  as  the  Court  heard  evidence,  it  appears  by 
the  record,  which  was  not  in  the  agreed  statement^  and  is  not 
in  the  record,  and,  hence,  not  before  us. 

We  think  the  persons  referred  to  in  section  24  might  be 
placed  in  the  asylum  for  relief,  and,  hence,  included  in  the 
plaintiff's  contract  set  forth  in  the  commencement  of  this 
opinion. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

D.  H.  Colerickj  for  the  appellant. 

jP.  p.  liandaUf  for  the  appellee* 
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Tfi8T  et  al.  V.  EoBiKBON  et  al. 

EsTOPPSL. — ^A  judgment  is  recovered  against  A,  who  is  the  owner  of 
an  engine,  boiler,  &c.,  formerly  used  in  connection  with  a  flouring 
mill  he  owned  at  the  date  of  the  judgment,  upon  which  mill  there 
were  then  several  mortgage  liens.  An  execution  was  issued  on  the 
judgment  and  levied  on  the  engine,  boiler,  &c.,  and  after  the  levy, 
A  sold  them,  with  the  consent  of  the  mortgagees. 

Bddj  that  such  mortgagees  were  thereby  estopped  afterwards  to  deny 
that  said  property  was  personalty  and  subject  to  the  lien  of  said 
execution. 

APPEAL  from  the  Wayne  Circuit  Coart. 

JPtr  Curiam. — ^In  January^  1862,  Francis  W.  Bobinson  ob- 
tained judgment  against  Samuel  Sinnie  in  the  Wayne  Circuit 
Court.  In  February y  1862,  execution  was  issued  on  the  judg- 
ment, and,  on  the  8d  of  Mareh^  1862,  was  levied  on  a  certain 
steam  engine,  boiler  and  fixtures,  as  the  property  of  said  Sin- 
nie.  On  the  day  following  the  levy,  March  4,  1862,  Sinnie 
sold  the  engine,  boiler,  &c.,  to  Josiah  and  William  Testj  who 
now  claim  them  as  against  the  execution-plaintift. 

To  comprehend  the  law  point  involved,  it  is  necessary  to  be 
in  possession  of  some  further  facts. 

Sinnie  purchased  a  flouring  mill  propelled  by  water.  It 
was  incumbered  by  several  liens  and  mortgages.  After  Sin- 
nie purchased  the  mill,  he  procured  the  engine  and  boiler  in 
question  and  put  them  up  by  the  mill  to  be  used  in  propelling 
it  when  the  water  was  at  a  low  stage;  but  he  had  ceased  to 
use  them  at  all,  in  propelling  the  mill,  before  they  were  levied 
on. 

Those  haying  liens  upon  the  property  had  consented  to  the 
sale  of  the  engine,  boiler,  &c.,  and  their  removal  from  the 
mill. 

We  think  the  parties  concerned,  after  having  all  agreed  to 
treat  the  cngiue,  boiler,  &c.,  as  personal  property,  can  not  be 
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allowed  to  say  they  were  not  subject  to  levy  and  Bale  upon 
execution.    See  Hie  State  ex  rel.,  fe.  v.  Bonhanij  18  Ind.  281. 

The  judgment  is  affirmed  with  costs. 

J.  P.  l^ddaUj  X  P.  Juliarij  and  J*.  F.  Julian^  for  the  appel* 
lants. 

James  Perry^  for  the  appellees. 


Wallace  v.  Hats. 

Costs. — A  sued  B  befoie  a  jastloe  of  die  peMe.  J9,  befbre  trial,  of<- 
ferod  to  confeBB  judgment  for  7  doUsra;  A  refiued  to  aooept  the 
offer.  There  was  a  trial  and  judgment  for  A  for  6  dollan  and  85 
oentB,  and  the  eost,  aocming  against  B^  after  the  offer  to  confesa, 
was  10  dollars  and  60  oenta.  A  appealed  to  the  Common  Pleas 
Court  and  there  recovered  judgment  for  8  dollars  and  86  cents. 

Heldf  that  A  was  entitled  in  the  latter  Court  to  judgment  against  B 
for  all  the  eosts  in  the  case. 

« 

APPEAL  from  the  Jefferson  Common  Pleas. 

Per  Curiam. — On  the  2l8t  of  January^  1862,  Hays  sued 
WalJUice  before  a  justice  of  the  peace. 

On  the  8th  of  February,  1862,  and  before  the  trial  of  the 
cause,  WaUaee  offered,  by  written  notice  to  ffaysj  to  confess 
judgment  in  the  suit  for  7  dollars,  and  the  costs  up  to  the 
time  of  rendering  Judgment.  Hays  refused  to  accept  judg- 
ment for  that  amount.  A  trial  was  had,  and  he  recovered 
judgment  for  but  6  dollars  and  85  cents,  while  the  costs  taxed 
against  him,  accruing  after  notice  of  the  offer  by  Wallace  to 
confess  judgment,  amounted  to  10  dollars  and  60  eents. 

Hays  appealed  to  the  Common  Pleas,  and  there  recovered 
a  judgment  for  8  dollars  and  86  cents,  being  1  dollar  and 
86  cents  more  than  Wallace  had  offered  to  confess  judgment 
for.    This  judgment  showed  that  Hays  ought  to  have  recov* 
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ered  full  costs  before  the  jostiee.  But  stiU,  he  did  not  in* 
crease  the  judgment  for  principal  due  him  against  Wallace  5 
dollars;  but,  including  the  costs,  if  they  were  to  be  thrown 
upon  WallacBy  on  account  of  JSaya  recovering  more  than  7 
ilollarsy  then  Hays  did  gain,  by  the  appeal,  more  than  5  dol- 
lars. Indeed,  he  entirely  avoided  the  judgment  against  him 
for  costs,  and  he  was  compelled  to  appeal  to  do  this,  even  if 
he  had  not  cared  to  appeal  from  the  judgment  for  the  prin- 
cipal  sum.  We  think  this  case  falls  within  Sutherland  v« 
FlinUf  16  Ind.  86,  and  that  the  plaintiff  rightly  recovered  full 
costs  in  the  Common  Pleas.  But  the  judgment  is  right  un- 
der Kuhn  V.  KrammiB^  at  this  term. 

The  judgment  is  affirmed,  with  costs  and  1  per  cent,  dam* 
ages. 

JET.  W.  Harrington^  for  the  appellant. 
Jl  Z.  AUisonf  for  the  appellee. 


^t» 


Smith  v.  CtmKiNaHAM. 

PsAonofe.— Where  the  teoord  <m  appeal  to  this  Court  ikils  to  set 
fbrih  ike  evidenoe,  this  Court  will  jpfeswne  that  the  roliiigi  of  the 
inferior  Court  were  eonreet* 

APPEAL  from  the  Morgan  Common  Fleas* 

Per  C^nam.— This  was  a  suit  for  rescission  of  articles  of 

apprenticeship,  on  account  of  misconduct  on  the  part  of  the 

master.    The  statute  is  as  follows : 
^Ssc.  11.    The  Court  having  probate  jurisdiction  in  any 

tounty  where  such  master  or  mistress  resides,  shall  have 

power,  on  complaint  in  writing,  of  any  party  to  rach  inden- 
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tnre,  or  of  any  person  on  behalf  of  such  apprentice,  to  annul 
such  indenture,  for  misconduct  on  the  part  of  such  master  or 
mistress,  or  such  apprentice ;  such  notice  being  ^ven  to  the 
parties  as  such  Court  m  jy  order ;  and  if  such  indenture  shall 
be  annulled,  for  misconduct  on  the  part  of  the  master  or  mis- 
tress, such  Court  shall  render  judgment  in  favor  of  such  ap- 
prentice for  such  sum  of  money  as  may  seem  just;  which 
judgment  may  be  given  in  evidence  in  mitigation  of  dam- 
ages in  aiiy  other  suit  on  such  indenture,  but  shall  not  be  a 
bar  thereto.*'    1  G*  &  H.  p.  432. 

The  master  answered  setting  up  a  claim  for  keeping  the 
apprentice. 

He  had  had  him  seven  years,  between  the  ages  of  a  fraction 
under  four  years  to  a  fraction  under  eleven  years  of  «ge. 

The  Court  annulled  the  articles  of  apprenticeship  on  ac- 
count of  the  bad  character  of  the  master,  but  sustained  a  de- 
murrer to  his  claim  for  pay  for  keeping  the  apprentice. 

As  the  evidence  is  not  in  the  record  we  presume  the  judg- 
ment annulling  the  indentures  was  right. 

The  ruling  upon  the  demurrer  was  right  for,  perhaps,  four 
reasons : 

1.  The  statute  does  not  give  the  master  any  such  allowance 
as  claimed. 

'  2.  It  was  the  defendauf  sown  fault  that  he  became  in  char- 
acter unfit  to  retain  his  apprentice;  and  it  is,  perhaps, pre- 
sumable the  damage  occasioned  thereby  to  the  apprentice 
was  greater  than  the  cost  of  his  keeping. 

8.  A  healthy,  stout  boy  may,  perhaps,  be  made,  to  earn  his 
living  between  the  ages  named,  averaging  the  whole  pe- 
riod. 

4.  The  pleading  does  not  show  what  expense  the  master 
incurred  for  the  boy,  that  is,  what  he  furnished  him,  &c.,  nor 
what  service  the  boy  rendered  him,  so  that  the  Court  can 
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jndge  between  the  valae  of  his  services  and  the  expense  of 
his  keeping. 

The  judgment  is  affirmed,  with  costs. 

W.  B.  Harrison  and  W.  8.  Shirlrfy  for  the  appellant. 

Jos.  S.  Hester^  F.  R  A.  Phelps  and  B.  K.  EUiott^  for  the  ap- 
pellee. ** 


^t^j»m^tti^m^ 


Bray  v.  Caupenter. 

pBACTlCE.-*^Wliero  errors  are  alleged  to  have  been  committed  in  the 
Court  bolew,  but,  on  appeal  to  this  Court,  none  are  pointed  out  by 
counsel  for  the  parties,  this  Court  will  not  search  the  record  for 
such  errors. 

APPEAL  from  the  Oicen  Common  Pleas. 

"WoRDEX,  J. — Action  by  Carpenter  against  Bray  upon  a  pro* 
missory  note  made  by  the  latter  to  one  Willard  Carpenter  and 
John  Lovey  and  by  the  payees  indorsed  to  the  plaintiff.  The 
note  was  indorsed,  "  Willard  Carpenter  ^  Co.,*'  under  which 
name  and  style  it  is  alleged  that  the  payees  made  the  indorse* 
ment  to  the  plaintiff.    Judgment  for  the  plaintiff. 

Two  grounds  are  assumed  for  a  reversal. 

1.  That  the  indorsement  by  "  Willard  Carpenter  ^  Co.^'  is  not 
sufficient  without  extraneous  evidence  showing  that  Love  was 
embraced  in  thei*  Co.  ;'*  and  2.  That  error  was  committed  in 
sustaining  a  demurrer  to  a  paragraph  of  the  answer  filed. 

The  indorsement,  as  alleged  in  the  complaint,  by  the  pay- 
ees in  the  name  and  style  of  "  Willard  Carpenter  ^  Co."  not 
being  denied  by  pleading  under  oath,  no  further  evidence 
than  the  production  of  the  note  indorsed  as  alleged  was  nec- 
essary. Patterson  v.  Crawford^  12  Ind.  241 ;  Forsythe  v.  Park, 
16Ind.  247-. 
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In  reference  to  the  other  point,  the  appellee  claims  that  no 
question  is  before  us,  because,  as  he  says,  no  exception  was 
taken  to  the  ruling  on  the  demurrer.  In  this  he  is  mistaken, 
as  the  record  shows  that  the  defendant  properly  excepted  to 
the  ruling. 

But,  on  the  other  hand,  the  appellant  has  no  brief  upon 
this  point.  He  says  he  thinks  the  '^  error  is  manifest,  as  will 
appear  from  a  reading  of  the  paragraph ;"  and  this  is  all  that 
is  said  upon  the  subject.  He  does  not  point  out,  nor  in  the 
slightest  manner  indicate,  the  particulars  in  which  the  al- 
leged  error  is  supposed  to  exist ;  nor  does  he  suggest  what 
facts  alleged  in  the  answer  are  supposed  to  have  been  a  good 
defence  to  the  note ;  nor  are  we  advised  what  principle  of 
law  is  supposed  to  have  been  violated  by  the  ruling  below* 

Under  these  circumstances  we  are  not  called  upon,  either 
by  inclination  or  duty,  to  range  through  a  somewhat  prolix 
pleading  in  search  of  alleged  facts  which  might  constitute  a 
defence  to  the  note  sued  upon,  or,  in  other  words,  in  search 
of  an  error  not  discovered  by  counsel,  or,  if  discovered,  not 
presented  here  for  consideration. 

Pw  Curiam. — The  judgment  below  is  affirmedi  with  costs, 
and  5  per  cent,  damages. 

David  SheekSy  for  the  appellant. 

Wm.  M.  Franklin^  for  the  appellee. 


BossBEaRY  V.  Habvs?  et  al 

PftAoncx.— Where  rulings  upon  oertun  motions,  based  upon  aiBda' 
vits,  are  alleged  to  have  been  erroneous,  and  said  affidavits  are  cop< 
ied  into  the  record  on  appeal  to  this  Court,  bat  they  are  not  prop* 
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erly  made  parts  thereof  by  bill  of  exceptions,  sacb  affidavits  will 
not  be  considered  as  forming  any  part  of  the  record,  and  the  errors 
will  not  be  considered  by  this  Court. 

APPEAL  from  tl^e  Jackson  Common  Pleas. 

WoBDEN,  J. — This  was  an  action  by  the  appellees  against 
the  appellant,  commenced  before  a  justice  of  the  peace,  to 
recover  possession  of  certain  real  estate,  the  defendant  being 
a  tenant  of  the  plaintiffs'  holding  over.  On  the  trial  before 
the  justice,  the  defendant  had  judgment ;  but,  on  appeal,  the 
plaintiffs  succeeded. 

The  appellant,  in  his  brief,  says :  '^  The  only  questions  made 
in  this  brief  are  as  to  the  sujBGlciency  of  the  notice  to  quit, 
and  the  right  of  the  appellant  to  the  writ  of  mandate  ap- 
plied for,  and  his  right  to  a  continuance  of  the  cause  until 
his  application  for  said  writ  could  be  determined." 

The  defendant  moved  for  a  mandate  against  the  justice  who 
tried  the  cause,  requiring  him  to  modify  the  judgment  ren- 
dered by  him,  so  as  to  make  it  conform  to  the  facts  that  tran- 
spired before  him,  and  in  the  meantime  to  continue  the  cause. 
These  motions  were  overruled.  The  clerk  has  transcribed 
into  the  record  sundry  affidavits  on  which  these  motions  pur-^ 
port  to  have  been  based,  but  they  are  not  made  a  part  of  tiie 
record  by  bill  of  exceptions  or  otherwise ;  hence  we  can  not 
notice  them.  I^oris  the  evidence  all  in  the  record;  hence- 
we  can  not  say  that  there  was  not  sufficient  notice  to  quit 
given.  Evidence  is  set  out,  but  the  80th  rule  is  not  complied 
with. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

S.  W.  Smithy  W.  K.  MarshaUj  and  JR.  M.  Patrick^  for  the? 
appellant. 


Vol.  XX.— 17 
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BuBSOK  t^.  Choatb  €t  aL 

iNSTEUonoire. — ^Where  the  bsuea  in  a  cause  are  saoh  as  to  render 
oompetent  in  evidence,  an  order  drawn  by  one  of  the  parties  npon 
iUhe  other,  requesting  the  latter  to  manufacture  certain  articles,  and 
4(^reeing  to  pay  for  them  at  a  specified  rate,  and  such  articles  were 
ananufaotaied  and  delivered,  and  their  price  became  the  considera- 
tion for  tthe  cause  of  action,  and  said  order  was  offered  in  evidence, 
it  was  ervor  for  tlie  Court  to  refuse  to  instruct  the  jury  that  such 
•order  is  a  fact  tending  to  show  the  articles  ordered  to  be  made,  and 
the  contract  between  the  parties. 

APICAL  from  the  Wayne  Common  Pleas. 

WoiuwBN,  J. — ^Action  by  Choate  ^  Evans  against  Bursorij 
qipon  a  promissory  note,  made  by  the  latter  to  the  former. 
Trial,  verdict  and  Judgment  for  the  plaintiffs. 

The  defence  set  up  was  in  substance,  that  the  note  was 
^ven  for  certain  bee-hives,  manufactured  by  the  plaintiff  for 
the  defendant;  and  that  the  articles  furnished  were  not  of 
the  description  and  quality  ordered. 

On  the  trial,  the  plaintifis  gave  in  evidence  the  following 
written  order,  viz : 

"  Cincinnatiy  March  18th,  1861. 
Messrs.  Choate  ^  Evans: — Please  manufacture  500  of  A. 
Kel$ey*s  bee-hives,  and  paint  them  two  coats  and  ship  them 
(to  JRichmondy  IncL^  and  I  will  pay  you  1  dollar  and  50  cents 
«ach,  or  750  dollars  for  the  lot.  D.  S.  Burson, 

Per  A.  E[£L6ST." 

The«cfvidence  is  not  all  in  the  record,  but  it  is  therein  stated 
that  there  was  additional  evidence  given  by  both  parties  on 
the  same  subject;  and  the  plaintiffs  gave  evidence  tending  to 
show  that  Kdsey  gave  the  order  as  the  agent  of  the  defend- 
ant and  by  ihis  authority. 
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At  the  proper  time^  the  defendant  asked,  but  the  Court  re- 
fused, the  following  instruction : 

^*  The  order  presented  here  is  a  fact  tending  to  show  the 
article  ordered  to  be  made,  and  the  contract."  , 

Exception  was  properly  taken  to  the  ruling. 

We  are  not  able  to  perceive  on  what  ground  the  instruc- 
tion could  have  been  rightfully  refused.  Althougih  the  evi- 
dence is  not  all  in  the  record,  yet  enough  is  stated  to  show 
the  pertinency  of  the  instruction,  and  the  Court  was  notified 
that  the  defendant  intended  to  take  the  question  of  law  to 
the  Supreme  Court  upon  the  bill  of  exceptions  only. 

The  or^er  thus  given  in  evidence  was  a  part  of  the  plain- 
tift*'8  case;  by  them  introduced.  K  there  was  no  other  evi- 
dence as  to  the  kind  of  bee-hives  ordered,  the  order  thus 
given  must  be  taken  as  determining  the  kind  of  bee-hives  to 
be  manufactured.  If,  on  the  other  hand,  there  was  other  evi- 
dence showing  a  direction  to  manufacture  a  different  kind  or 
quality  of  bee-hive,  it  must  all  be  taken  together,  the  plain- 
tiffs having  introduced  the  order,  and  the  least  that  could  be 
said  of  it  is  that  it  ^*  tends  to  show  the  articles  ordered  and 
the  contract."  The  kind  of  bee-hive  ordered  was  a  question 
of  fact,  to  be  determined  by  the  jury  from  ^1  the  evidence, 
and  the  order  thus  introduced  and  becoming  a  part  of  the 
evidence  on  which  the  jury  were  to  pass,  had  a  tendency,  and 
we  think  a  strong  one,  to  show  the  kind  of  article  ordered, 
and  the  contract  between  the  parties.  In  looking  through 
the  instructions  given,  we  do  not  find  that  the  substance  of 
the  one  asked  is  embraced  in  them. 

Per  Curiam. — ^The  judgmeat  ie  peversed,  with  costs,  and  the 
cause  remanded  for  a  new  triaL 

Biekle  ^  Burchenalj  for  the  appellant. 

James  Perry  and  Jacob  B.  Juliatiy  for  the  appellees* 


A 
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% 

Ketcham  v.  The  Mabisok,  Indianapolis  and  Peru  R.  R.  Co. 

Contract — Railroad — Practice. — The  appellant  recoteted  a  judg- 
ment against  the  appellee.  The  appellee  consisted  of  the  Madison 
and  Indianapolii,  and  the  Peru  and  Indianapolis  Bailroad  Compa- 
nies consolidated.  After  the  rendition  of  the  judgment,  and  hefore 
its  collection,  the  union  of  said  companies  was  dissolred  by  judicial 
decision,  and  the  companies  respectively  resumed  their  former  sep- 
arate existence.  The  appellant  then  moved  the  Court  for  execution 
o«  his  judgment,  and  served  notice  of  hia  motion  on  each  of  said 
companies. 

JBeldj  That  said  notice  was  properly  served,  and  the  appellant  was 
entitled  to  execution,  and  that  the  proceedings  touching  the  union 
of  said  companies,  in  no  way  effected  their  liability  on  said  judg- 
ment. 

APPEAL  from  the  Marion  Circuit  Court. 

WoRDBN,  J, — ^On  the*  29th  of  December^  1854,  the  appellant^ 
Ketehaniy  recovered  a  judgment  against  the  Madison,  Indiana^ 
polis  and  Peru  Railroad  Company,  in  the  Marion  Circuit 
Court,  for  the  sum  of  5849  dollars  and  24  cents,  upon  bills  of 
exchange  before  that  time  accepted  by  said  company.  This 
judgment  was  taken  by  agreement. 

The  company  styled  the  Madison,  Indianapolis  and  Peru 
Bailroad  Company  seems  to  have  been  composed  of  the  sep- 
arate corporations  known  as  the  Madison  and  IndianapoUsj 
and  the  Peru  and  Indianapolis  Railroad  Companies.  These 
two  latter  companies  seem  to  have  become  associated,  and  to 
have  assumed  the  common  name,  under  the  j)rovi8ions,  as  we 
suppose,  of  the  act  of  January  25th,  1858.  [Acts  1853,  p. 
104.]  Afterwards,  in  November,  1856,  in  a  proceeding  in  the 
same  Court,  by  the  Peru  and  Indianapolis  Railroad  Company, 
against  the  Madison  and  Indianapolis  Railroad  Company,  in- 
stituted for  the  purpose,  amongst  other  things,  of  dissolving 
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the  connection  between  said  roads,  as  a  consolidated  company, 
it  was  adjudged  by  the  Court: 

1.  That  the  said  supposed  contract,  entered  into  between 
the  Board  of  Directors  of  the  Peru  and  Indianapolis  Rail- 
road Company,  and  the  Board  of  Directors  of  the  Madison 
and  Indianapolis  Railroad  Company,  as  set  forth  in  the  com- 
plaint herein,  was  and  is  void  and  of  no  effect. 

2.  That  said  supposed  contract  be,  and  is  by  the  Court  set 
aside  and  annuled  to  all  intents  and  purposes. 

8.  That  the  said  organization  of  the  two  companies  called 
the  Madison,  Indianapolis  and  Peru  Railroad  Company,  was 
and  is  null  and  void,  and  is  by  the  Court,  here  dissolved. 

4.  That  the  said  Peru  and  Indianapolis  Railroad  Company, 
and  the  Madison  and  Indianapolis  Railroad  Company,  be  and 
they  are  each  declared  valid  and  existing  independent  corpo- 
rations, notwithstanding  said  contract  of  consolidation. 

5.  It  is  further  ordered,  adjudged  and  decreed,  that  any 
outstanding  obligations  or  liabilities  of  the  consolidated  or- 
ganization which  have  been  fairly  and  honestly  incurred  for 
the  joint  benefit  of  the  two  companies,  parties  to  this  suit,  or 
for  the  sole  benefit  of  either,  shall  be  settled  and  paid  by  the 
said  companies,  respectively,  in  proportion  to  the  real  inter- 
est that  each  has,  or  may  have,  in  such  outstanding. obliga- 
tions or  liabilities." 

At  the  May  term  of  the  Court,  1862,  a  part  of  Ketcham^s 
judgment  remaining  unpaid,  he  moved  the  Court  for  execu- 
tion thereon,  and  proved  the  service  of  due  notice  of  his 
motion,  upon  the  President  of  the  Madison  and  Indianapolis 
Railroad  Company,  and  the  President  of  the  Peru  and  Indi- 
anapolis Railroad  Company. 

The  plaintiff's  motion  was  denied,  and  he,  having  excepted, 
appeals  to  this  Court. 

The  motion  was  overruled,  as  we  understand  the  record, 


262  SUPREME  COURT  OF  INDIANA. 

« 

^— — ^"^^^^^^^'^^■^— ^^*      I        ■      ■■■  9  ■■■■■■  — ■   ^,^^^^  ■  ^l  i  ■  ■■  i  ■■■■■■■  ■■■  »■■■■  ^^^^^^ 

Pollock  V,  Glazier  et  al. 

upon  the  ground  that  notice  served  upon  the  Presidents  of 
the  two  companies,  was  not  deemed  sufficient. 

We  are  of  opinion  that  the  plaintiff*  was  entitled  to  his 
execution.  The  order  of  the  Court  dissolving  the  associa- 
tion, could  not  effect  the  plaintiff',  nor  destroy  the  validity  of 
his  judgment.  He  was  not  a  party  to,  nor  bound  by  said 
proceedings.  The  notice,  in  our  opiniou,  was  sufficient.  The 
two  corporations,  which  constituted  the  judgment  defendant, 
under  the  name  of  the  Madison^  Indianapolis  and  Peru  Kail- 
road  Company,  are  the  real  defendants  and  still  exist,  al- 
though the  association  and  the  assumed  name  in  which  judg- 
ment was  rendered  are  discontinued. 

The  two  corporations  on  which  notice  was  served  were, 
under  the  circumstances,  the  "adverse  party,"  within  the 
spirit  of  the  statute  providing  for  notice  in  such  cases.  2  R. 
S.,  1852,  p.  129.  Indeed,  they  were  the  only  party  on  whom 
notice  could  be  served,  as  they  had  ceased  to  keep  up  the  or- 
ganization, and  had  discontinued  the  name  which  they  had 
assumed. 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs, 
and  the  cause  remanded.  r 

John  L.  KetchaMj  for  the  appellant. 

Thos.  A.  HendrickSj  for  the  appellees. 


Pollock  v.  Glazier  ct  al. 

Pleading. — In  an  action  against  the  makers  on  a  note  signed  by  two 
persons,  by  their  surnames  alone,  in  the  usual  form  of  the  signa- 
ture of  partners,  it  is  not  necessary  to  aver  in  the  complaint  that 
the  makers  of  the  note  were  partn6r». 
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JuooMSNT. — And  on  snoh  a  note  a  separate  judgment  maj  be  taken 

against  one  of  the  parties  to  it. 
Usury. — ^In  a  suit  on  a  note  which  on  its  face  bears  10  per  cent,  in- 

teresty  the  Court  may  render  judgment  for  the  principal  with  6  per 

cent,  interest. 

APPEAL  from  the  Howard  Common  Pleas. 

Per  Curiam. — ^The  appellees,  who  were  the  plaintifb,  sued 
Henry  B.  Havens  and  James  Pollock  upon  two  promissory 
notes.    The  notes  are  in  this  form : 

*^  187  dollars  and  20  cents,  Cineinnatiy  January  29, 1861. 
Six  months  after  date  we,  the  subscribers,  of  CassvilUj  How^ 
ard  county,  Indiana,  promise  to  pay  to  the  order  of  Glazier 
^  Brothers  187  dollars  and  20  cents,  at  their  office  in  Cincin' 
natij  Ohio,  value  received,  without  any  relief  whatever  from 
the  appraisement  laws,  and  with  10  per  cent,  interest  after 
maturity.  Havens  &  Pollock." 

^^167  dollars  and  25  cents.  CHncinnatiy  March  26,  1861.. 
Six  months  after  date  we,  the  subscribers,  of  CassviUej  How^ 
ard  county,  Indiana,  promise  to  pay  to  the  order  of  Glazier  ^ 
Brothers  167  dollars  and  25  cents,  at  their  office  in  Cineinnatif 
Ohio,  value  received,  witliout  any  relief  whatever  from  the 
appraisement  laws,  and  with  10  per  ce&t.  interest  after  matu* 
rity.  Havens  ft  Pollock-" 

Process  as  to  Havens  was  returned  not  foundL  Pollo^  ap- 
peared and  demurred  to  the  complaint ;  but  the  demurrer  was 
overruled,  and  thereupon  he  answered.  Issues  having  been 
made,  the  case  was  submitted  to  the  Court,  who  found  for  the 
plaintiffs.  Kew  trial  refused,  and  judgment,  ftc. 
The  appellant  claims  a  reversal  on  three  grounds: 
1.  The  complaint  fails  to  allege  that  ^^Havens  ^  Pollock^* 
were  partners,  and  that  the  notes  were  signed  by  their  firm* 
name. 
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2.  The  notes  being  the  joint  notes  of  Havens  ^  PoUocky  a 
separate  judgment  coald-not  be  taken  against  FoUocL 

8.  The  Court  found  for  the  plaintiffii,  and  rendered  judg- 
ment in  their  favor  for  the  amount  of  the  notes,  and  6  per 
cent,  interest  thereon,  when  they  on  their  face  show  that  they 
are  usurious. 

The  first  and  second  grounds  are  not  well  taken ;  and  as  to 
the  third,  it  may  be  noted  that  the  point  which  it  involves 
has  been  expressly  decided  by  this  Court.  See  Wood  v.  Ken» 
nadyj  19  Ind.  68;  Ccv.ry  v.  Lewis j  id.  121.  These  decisions 
fully  sustain  the  finding  in  the  case  before  us,  and  the  judg- 
ment must  therefore  be  afiirmed. 

The  judgment  is  afiirmed,  with  costs. 

J.  W.  MobinsoUy  for  the  appellant. 


Dahonet  v.  Hall  et  al. 

Pabties. — The  mere  fact  that  a  person  is  named  in  a  contract  as  the 
agent  of  the  principal  therein  named,  to  perform  his  agreement, 
does  not  make  such  person  a  necessary  or  proper  party  in  an  action 
to  enforce  performance  of  such  contract  against  the  maker  of  it. 

Witness. — ^In  an  action  for  specific  performance  of  a  contract  for  the 
conveyance  of  real  estate,  if  the  principal  in  the  contract  dies 
pending  the  suit,  and  his  heir  at  law,  an  infant  too  young  to  be 
competent  to  testify,  is  made  defendant,  such  facts  do  not  render 
the  plaintiff  an  incompetent  witness  on  his  own  behalf. 

APPEAL  from  the  Jefferson  Circuit  Court. 
Davison,  J. — This  suit  was  instituted  by  the  appellant,  who 
was  the  plaintiff",  against  John  E.  Hall  and  Jaines  M.  Safford, 
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to  compel  the  specific  performance  of  a  contract  for  the  con- 
veyance of  real  estate.  The  following  are  the  &ct8  alleged 
in  the  complaint : 

On  the  2d  of  Aprily  1855,  John  B.  HqH  agreed  that  if  the 
plaintiff  (then  Eleanor  MaUy  and  unmarried)  would  pay  a 
note  of  700  dollars  to  one  William  C.  Vawtety  he  would,  in 
consideration  of  such  payment,  and  as  soon  as  it  was  made, 
execute  to  her  a  deed  in  fee  for  a  tract  of  land  which  is  situ- 
ate in  Jefferson  county,  and  which  the  complaint  describes, 
&c. ;  and  at  the  same  time  he,  John  B.  HaU^  executed  an  in- 
strument in  writing  which  sets  forth  the  contract  of  sale  and 
the  condition  on  which  such  deed  was  to  be  made  to  the 
plaintiff.  The  instrument  thus  referred  to  was  filed  with  the 
complaint,  and  is,  in  substance,  as  follows : 

*^  Know  all  men,  &c.,  that  I,  John  B.  Hallj  in  and  by  my 
letter  of  attorney,  bearing  date  April  the  2d,  1855,  did  ap- 
point James  M.  Safford,  of,  &c.,  my  attorney,  for  me  and  in 
my  name,  to  sell  and  convey  to  Eleanor  Holly  upon  certain 
conditions  hereinafter  named,  a  tract  of  land  in  Jefferson 
county,  [describing  it  as  the  same  is  described  in  the  com- 
plaint.] Kow  the  conditions  are,  that  if  the  said  Eleanor 
will  pay  to  William  C.  Vawter  the  sum  of  700  dollars,  (for 
which  he  holds  my  note  payable  on  the  21st  of  JUarchy  1856, 
and  which  is  secured  by  mortgage  on  the  above-described 
real  estate,)  then,  so  soon  as  she  makes  such  payment,  and 
procures  a  cancellation  of  the  note  and  mortgage  aforesaid, 
it  shall  be  lawful  for  James  M,  Saffordy  my  attorney,  for  me, 
and  in  my  name,  to  make,  acknowledge  and  deliver  to  her  a 
good  and  sufiSicient  deed  of  conveyance  for  said  land,''  &c. 

Plaintiff  avers  that  Saffordy  in  consideration  of  his  appoint- 
ment, &c.,  undertook  the  trust,  and  agreed  to  execute,  as 
HalVs  attorney,  a  deed  for  the  land  when  she,  the  plaintiff, 
had  complied  with  the  aforesaid  conditions.  And  plaintiff, 
in  fact,  says  that  they  have  been  complied  with ;  that  she  has 
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paid  the  700  dollars  to  Vawter,  and  has  taken  up  and  cancel- 
led the  note  and  mortgage.  But  the  said  attorney  has  not, 
nor  has  the  said  John  i2.  himself,  made  her  a  deed,  &€.,  where- 
fore she  prays  that  Jjphn  R.  HaU  be  compelled  to  convey,  &c., 
or  that  a  commissioner  be  appointed  to  make  such  convey- 
ance. 

The  defendant,  James  M.  Safferdy  demurred  to  the  com- 
plaint. His  demurrer  was  sustained^  and  the  plaintiff  ex- 
cepted. The  other  defendant,  John  JR.  HaUy  answered  by  a 
denial.  At  this  stage  of  the  proceedings  the  death  of  HaU 
was  suggested,  and  EUa  Sally  his  only  child  and  only  heir, 
was  by  the  Court  duly  admitted  a  defendant;  and  being  an 
infant,  she  appeared  by  guardian  ad  liteniy  and  answered  by  a 
general  denial.  The  Court  tried  the  issues  and  found  for  the 
defendants.    New  trial  refused,  and  judgment. 

The  record  contains  a  bill  of  exceptions,  which  shows  that 
ivhile  the  trial  was  in  progress,  the  plaintiff  offered  herself 
as  a  witness,  and  proposed  to  prove  by  her  own  testimony 
^^  that  prior  to  the  commencement  of  this  action,  she  paid  to 
the  said  William  C.  Vawter  800  dollars,  as  the  full  amount 
of  the  note  and  mortgage  referred  to  in  the  written  instru- 
ment filed  with  the  complaint."  But  the  Court,  on  the  al- 
leged ground  that  she  was  incompetent  as  a  witness,  refused 
to  allow  her  to  testify  in  the  case. 

The  errors  relied  on  by  the  appellant  in  his  brief,  are  thus 
assigned :  1.  The  Court  erred  in  sustaining  the  defendant^ 
Safford^Sy  demurrer  to  the  complaint.  2.  There  was  error  in 
the  refusal  to  admit  the  plaintiff  as  a  witness. 

There  is  nothing  in  the  first  assignment.  The  mere  fact 
that  Safford  was,  in  and  by  the  instrument  sued  on,  appointed 
HalVs  agent,  did  not  make  him  a  necessary,  or  even  a  proper 
party  to  the  action.  The  complaint  fails  to  show  that  ho  had 
any  interest  in  the  controversy  adverse  to  the  plaintiff,  and 
the  result  is,  the  demurrer,  as  to  him,  was  properly  sustained. 
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The  second  assigned  error  remains  to  be  considered.  Was 
the  plaintiff  a  competent  witness?  An  act  of  1861  provides. 
Fee.  2,  that  ^' every  free  white  person  of  competent  age  shall 
be  a  competent  witness  in  any  cause  or  proceeding/'  *  * 
and  that  *^  any  person,  a  party  in  the  action,  may  testify  in 
his  own  behalf,  or  in  behalf  of  any  other  party  or  parties 
therein."  But  section  8  enacts  that  '^persons  insane  at  the 
time  of  examination,  and  children  under  ten  years  of  age 
and  incapable  of  understanding  that  about  which  they  are 
examined,  *  ^  shall  not  in  either  case  be  included  in  the 
second  section  of  the  act,  or  be  competent  witnesses."  *  * 
"  Provided,  That  where  a  negro,  Indian,  or  person  excluded 
on  account  of  mixed  blood,  is  a  party  to  a  cause,  his  oppo- 
nent shall  also  be  excluded;  And  provided  further,  That  in  all 
suits  where  an  executor,  administrator,  or  guardian  is  a  party 
in  a  case  where  a  judgment  may  be  rendered  either  for  or 
against  the  estate  represented  by  such  executor,  administra- 
tor or  guardian,  neither  party  shall  be  allowed  to  testify  as  a 
witness,  unless  required  by  the  opposite  party  or  by  the  court 
trying  the  cause,  eitcept  in  cases  arising  upon  contracts  made 
with  the  executor,  administrator  or  guardian  of  such  estate." 
Acts  1861,  p.  52. 

Thus,  it  will  be  seen,  that  the  plaintiff  wan  competent  to 
testify  in  her  own  behalf,  unless  the  provisoes  of  the  act  ex- 
eluded  the  defendant  from  being  examined  as  a  witness.  Ella 
Hall  was  the  only  defendant ;  she  was  an  infant,  and  appear- 
ed by  guardian  ad  litem.  Was  she,  in  view  of  the  provisoes, 
excluded  from  testifying  in  the  cause!  Her  position  as  a  de- 
fendant is  evidently  not  within  the  first  proviso.  Kor  does 
the  second  exclude  her,  because  she  was  neither  executor, 
administrator  nor  guardian.  Defendant,  being  an  infant,  may 
have  been  under  ten  years  old,  and,  on  account  of  tender  age, 
not  admissible  as  a  witness ;  but  the  fact  that  she  was  thus 
inadmissible  did  not  render  the  plaintiff  incompetant,  beoause 
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Buch  incompetency  exists  only  in  cases  pointed  out  in  the 
provisoes.  The  refusal  to  allow  the  plaintift*  to  testify  was, 
no  douht,  erroneous,  and  the  judgment  must,  therefore,  he 
reversed. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

,  for  the  appellant 

J  for  the  appellee. 


Dbapeb,  Trustee,  &c.  v.  Cambridge. 

Common  Schools — ^Pleadings. — ^In  an  application  for  a  mandate  to 

161  m  enforce  the  admission  of  a  person  to  a  common  school,  the  com- 

101  4»  plaint  should  affirmatiyelj  show  that  the  applicant  is  under  twenty- 

one  and  not  under  five  year^of  age,  and  unmarried,  and  neither  a 
negro  nor  mulatto,  nor  the  son  or  daughter  of  a  mulatto,  or  such 
complaint  will  be  defective  on  demurrer. 

APPEAL  from  the  Marion  Circuit  Court. 

WoRDBN,  J. — Complaint  by  the  appellee  against  the  appel- 
lant  fbr  a  writ  of  mandate. 

Demurrer  to  the  complaint  overruled  and  exception. 

Such  further  proceedings  were  had  as  that  final  judgment 
was  rendered  for  the  plaintiff. 

Among  {he  errors  assigned,  is  that  of  overruling  the  de- 
murrer to  the  complaint;  which  is  as  follows: 

^^The  plaintiff  complains  of  the  defendants,  and  says  that 
he  is  a  resident  in  shool  district  No.  6,  in  Pike  township,  in 
said  county;- that  the  said  defendant,  James  Draper^  is  the 
acting  trustee  of  said  district,  and  that  the  said  John  Hughes 
is  now  teaching  a  free  public  school  in  said  district,  employed 
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by  said  Draper;  that  the  plaintiff,  on  the  —  day  of  October^ 
1861,  being  nnder  the  age  of  21  years,  and  being  neither  a 
negro  nor  mulatto,  nor  the  son  of  a  mulatto,  demanded  ad- 
mittance into  said  school  as  a  scholar;  that  said  defendants 
refused  to  admit  said  John  Cambridge  to  the  privileges  of 
said  school,  and  refused  to  recognize  him  as  a  scholar  in 
said  school,  to  his  damage  500  dollars.  Wherefore  the  plain- 
tiff prays  that  a  writ  of  mandate  issue,  by  order  of  this 
Court,  to  compel  said  defendants  to  admit  said  John  W. 
Cambridge  as  a  scholar  in  said  school,  or  show  cause  why  he 
should  not  be  admitted,  and  for  sach  other  and  further  relief 
as  is  just  and  right/' 

No  further  notice  seems  to  have  been  taken  of  Hughes^  and 
judgment  was  rendered  against  Draper  only. 

We  think  Draper^s  demurrer  to  the  complaint  should  have 
been  sustained.  Only  unmarried  persons,  between  the  ages 
of  5  and  21  years,  are  to  be  enumerated  and  have  the  benefit 
of  the  common  schools.  Acts  1861,  p.  71,  sec.  12.  The 
complaint  should  have  averred  that  the  plaintiff  was  over  5 
years  of  oge,  and  unmarried;  or  at  least  it  should  have- aver- 
red that  he  was  entitled  to  admission,  as  a  scholar,  into  the 
school ;  neither  of  which  is  done.  It  was  as  necessary  to  be 
shown  that  the  plaintiff  was  over  5  years  of  age,  as  it  was 
that  he  was  under  21 ;  and  that  he  was  unmarrieil,  as  that  he 
was  neither  a  negro,  mulatto,  nor  the  son  of  a  mulatto.  It 
does  not  appear  from  the  allegations  that  the  plaintiff  was 
entitled  to  admission  as  a  scholar  into  the  school,  and  hence 
no  ground  is  shown  for  the  issuing  of  the  mandate. 

The  case  of  The  Board  of  Commissioners  of  LaQrange  Co^^ 
V.  Cutlery  7  Ind.  6,  is  conclusively  in  point,  that  facts  must  be 
stated  to  show  that  the  party  is  entitled  to  the  mandate. 

Per  Curiam. — The  judgment  below  is  reversed,  vnth  cost 

N.  B,  ^  C.  TayloTTy  for  the  appellant. 

J.  A*  Bealy  for  the  appellee.  • 
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i4|  HiGHUfATS — Practice. — A  petition  for  the  location  of  a  bighway 
need  not  affirmatively  show  that  the  petitioners  are  freeholders,  or 
that  six  of  them  reside  in  the  immediate  neighborhood  of  the  con* 
templated  highway,  and  snch  facts  may  be  proved  on  the  hearing 
of  the  petition,  although  not  alleged  therein. 
But  when  such  an  application  is  taken  by  appeal  to  the  Circuit  Courts 
it  will  stand  for  trial  there  on  its  merits,  as  if  originally  instituted 
in  that  Court,  and  proof  there  as  to  what  had  been  provod  before 
the  Commissioners,  will  not  be  competent,  and  the  transcript  of  the 
proceedings  before  the  Commissioners  need  not  contain  the  proofs 
adduced  before  them. 

APPEAL  from  the  Warren  Circuit  Court 
Davison,  J. — Samud  McCord  and  others,  to  the  number  of 
80,  at  the  September  term,  1861,  filed  their  petition  before  the 
Board  of  Commissioners  of  Warren  county,  for  the  location 
of  a  public  highway  in  Liberty  township,  in  that  county. 
The  petition  describes  the  proposed  highway,  names  the 
ownecs  of  the  land  through  which  it  will  run,  and  prays  the 
appointment  of  viewers,  &c.,  but  fails  to  allege  that  12  of 
the  petitioners  are  freeholders,  or  that  six  of  them  reside  in 
the  immediate  neighborhood  of  the  highway  proposed  to  be 
located. 

The  Board,  in  accordance  with  the  prayer,  appointed  three 
viewers,  who  at  the  November  term,  1861,  reported  that  they 
had  viewed,  laid  out,  and  marked  the  proposed  highway,  and 
that  the  same  when  opened,  would  be  of  great  public  utility. 
At  the  last  named  term,  Isaac  Brown  remonstrated  against 
the  opening  of  said  highway,  alleging  in  his  remonstrance, 
that  the  highway  laid  out,  Jbc,  if  opened,  will  do  him  great 
injury,  as  the  same  runs  through  his  improved  land,  &c.,  and 
when  opened,  it  will  not  be  <rf  public  utility.  And  there- 
upon the  Board  ordered  the  remonstrance  to  be  filed,  ap- 


MAY  TERM,  1863.  271 


Brown  v,  MoCord  6t  al. 


pointed  three  reviewei*8  who,  at  the  January  term,  1862,  re- 
ported inter  alioy  that  the  oo^itemplated  highway,  if  estab- 
lished, will  be  of  public  utility,  and  that  Brown^  by  reason  of 
its  passage  through  his  laud,  will  sustain  damage  to  the 
amount  of  100  dollars.  Upon  the  filing  of  this  report,  the 
Board  ordered  that  a  county  order  be  issued  to  Isaac  Brown 
for  the  damages  assessed,  &<v,  and  that  the  proposed  high- 
way be  opened,  &c» 

From  this  decision  Brown  appealed.  In  the  Circuit  Court, 
to  which  the  appeal  was  taken,  he  moved  to  dismiss  the  cause 
on  the  grounds  that  the  petition  did  not  allege  that  the  peti- 
tioners, or  at  least  twelve  of  them,  were  freeholders,  that  six 
of  them,  being  freeholders,  did  reside  in  the  immediate  neigh- 
borhood of  the  highway,  which  it  was  proposed  to  locate; 
nor  does  the  transcript  of  the  proceedings  show  that  in  proof 
of  these  facts,  there  was  any  evidence  offered  before  the  Com- 
missioners. 

Pending  this  motion,  th«  Court,  upon  the  motion  of  the 
plaintiffs,  allowed  them  to  prove  by  parol  evidence,  that  be- 
fore the  Commissioners  it  was  proved  that  the  petitioners 
were  freeholders,  and  that  6  of  them  were  residents  of  the 
immediate  neighborhood  of  the  contemplated  highway. 
And  then  the  Court  overruled  the  motion  to  dismiss,  and  the 
defendant  excepted.  Upon  final  hearing,  the  Court  adjudged 
that  the  highway  be  opened,  &c.,  and  kept  in  repair;  that 
this  order  be  certified,  &c.,  and  that  the  damages  and  cost 
therein  be  paid  out  of  the  county  treasury,  &c. 

Was  the  motion  to  dismiss  correctly  overruled?  This  is 
the  only  question  in  the  case* 

The  statute  says,  "whenever  twelve  freeholders  of  the 
county,  six  of  whom  shall  reside  in  the  immediate  neighbor- 
hood of  the  highway  proposed  to  be  located,  &c.,  shall  peti- 
tion the  Board  of  Commissioners  for  the  location,  &c.,  of 
any  highway,  such  Board,  if  they  shall  be  satisfied  that  no- 
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tice  of  such  application  has  been  given,  &c.,  shall  appoint 
three  persons  to  view  such  highway."  1  R.  8.,  p.  SIO,  Bee 
t6;  Acts  1859,  p.  113,  sec.  1. 

The  statute,  as  we  have  seen,  does  not  definitely  point  out 
what  the  petition  must  contain.  It  should,  however,  be  sub- 
scribed by  at  least  twelve  persons,  should  describe  the  pro* 
posed  highway,  and  should  name  the  ownen,  &c.,  of  the 
lands  through  which  it  may  pass*;  id.  p.  307,  sec.  1.  But  an 
allegation  that  the  petitioners  were  freeholders,  or  that  6  of 
them  resided  in  the  immediate  neighborhood  of  the  contem- 
plated highway,  is  not,  in  our  opinion,  essential  to  the  valid- 
ity of  the  petition ;  these  facts  may  be  proved  on  the  hearing 
of  the  petition,  though  they  are  not  alleged  in  the  pleading. 
When,  however,  the  cause  was  in  the  Circuit  Court  on  ap- 
peal, it  was  there  as  a  case  originally  instituted  in  that  Court, 
to  be  tried  on  its  merits,  and  hence  an  inquiry  as  to  what 
was  proved  before  the  Commissioners  was  not  legitimate, 
nor  was  it  at  all  essential  that  the  transcript  of  their  proceed- 
ings should  contain  any  of  the  proofs  adduced  before  them. 
The  motion  to  dismiss  was  not  well  taken. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

James  If.  Brown  and  James  Park,  for  the  appellant; 

Gregory  ^  Harper^  for  the  appellees. 
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Elston  et  al.  v.  Thb  Board  op  Trustees  of  Crawpordsvillb. 

Statutes  Construed— Towns. — Section  51,  1  G.  &  H.,  p.  630,  is 
not  void  for  uncertainty,  or  inconsistency  with  other  provisions  of 
the  law,  but  confers  power  on  the  Board  of  Commissioners,  on  pe- 
tition of  the  trustees  of  any  town,  to  order  the  annexation  to  the 
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town,  of  any  adjacent  territory  not  embraced  in  the  provisions  of 
section  50  of  the  same  act. 

Towns — ^Annexation. — The  reasons  for  the  proposed  annexation  of 
territory  to  a  town  should  be  stated  in  the  application  therefor, 
and  the  map  or  plat  accompanying  the  same  shonld  be  verified,  but 
the  application  need  not  be.  As  to  what  reasons  are  sufficient,  the 
reader  is  referred  to  the  opinion  herein  at  length. 

Parties. — If  the  application  in  such  case  correctly  describes  the  ter- 
ritory to  be  annexed,  and  designates  the  owners  of  a  part  of  it  as 
the  heirs  of  A  jB,  and  the  alleged  property  of  such  heirs  is  prop- 
erly described  in  the  notice  of  such  application,  the  fact  that  such 
heirs  are  not  individually  named  will  not  vitiate  the  proceedings. 

APPEAL  from  the  Montgomery  Circuit  Court. 

Davison,  J. — ^This  was  a  proceeding  by  petition,  instituted 
by  the  Board  of  Trustees  of  the  town  of  OrawfordsviUe,  be- 
fore the  Board  of  Commissioners  of  Montgomery  county,  for 
the  annexation  to  said  town,  of  certain  territory  contiguous 
thereto,  and  not  platted  or  laid  off  or  recorded.  The  peti- 
tion describes  the  territory  sought  to  be  annexed,  is  accom- 
panied by  a  plat  which  also  describes  it,  and  which  is  yerified 
by  affidavit,  and  designates  the  person  or  persons  to  whom 
each  piece  of  ground  included  within  the  boundaries  df  said 
territory  belongs.  And  fiirther,  the  petition  sets  forth  the 
reasons  why  such  annexation  is  desired,  which  are  in  sub- 
stance, as  follows : 

1.  The  limits  of  the  town  as  they  now  exist,  are  such  as  to 
give  great  inconvenience  to  the  citizens  and  officers  of  the 
town,  and  also  make  the  burthen  of  taxation  very  unequal. 

2.  The  present  boundaries,  including  the  platted  lots,  di- 
vide the  town  into  separate  divisions,  leaving  property  be- 
tween the  divisions  thus  formed,  and  in  thickly  populated 
parts  of  the  town  entirely  without  said  boundaries,  causing 
some  of  the  streets  to  lie  partly  within  and  partly  without 
said  town. 

Vol.  XX.— 18 
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8.  There  are  at  this  time  about  60  corners  to  the  boundary 
of  the  town,  whereas,  should  the  boundaries  now  prayed  for, 
be  established,  the  limits  of  the  corporation  would  then  be  a 
rectangular  parallellogram,  and  this  parallellogram  would  be 
formed  by  including  the  extremes  of  the  present  corporation 
on  the  east  and  west,  and  on  the  north  and  south,  making  it 
more  convenient  for  the  citizens,  and  far  easier  for  the  offi- 
cers of  the  corporation  to  perform  their  respective  duties. 

4.  Many  persons  outside  of  the  present  corporation,  and 
within  the  boundaries  prayed  for,  have  attached  themselves 
thereto,  for  school  purposes,  and  it  is  but  justice  that  they 
should  assist,  by  means  of  their  taxes,  in  supporting  said 
schools. 

5.  The  corporation  is  in  need  of  the  increased  revenue 
Nwhich  would  result  from  the  taxes  levied  upon  the  territory 

sought  to  be  annexed,  for  the  following  purposes,  viz :  1. 
To  provide  more  suitable  and  adequate  means  for  the  preven- 
tion of  fires.  2.  For  the  erection,  and  keeping  in  repair  of 
a  suitable  house,  for  the  convenience  and  advantage  of  the 
citizens  of  the  town,  and  also  of  the  venders  of  market  pro- 
duce. 8.  For  the  purpose  of  purchasing,  laying  out,  and 
regulating,  a  suitable  and  convenient  town  cemetery. 

Kotioe  of  the  petition  appears  to  have  been  duly  published 
in  a  newspaper,  printed  in  said  town,  and  a  copy  of  the  no- 
tice thus  published  appears  to  have  been  served  on  each  of 
the  owners  of  the  respective  pieces  of  ground,  embraced  in 
•the  territory  proposed  to  be  annexed.  The  record  shows 
that  the  commissioners,  upon  final  hearing,  &c.,  ordered  that 
such  annexation  be  made,  and  that  from  their  decision  there 
was  an  appeal.  In  the  Circuit  Court,  to  which  the  appeal 
^as  taken,  Isaac  Elston,  John  Fisher^  and  Ambrose  WhUlock, 
the  owners  of  a  part  of  the  territory,  appeared  and  moved  to 
dismiss  the  cause  upon  two  .grounds.  1.  The  petition  dpes 
not  show  sufficient  reasons  for  annexing  contiguous  territory. 
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2.  The  proper  parties  have  not  been  brought  before  the  Cotirt. 
This  motion  the  Court  ovcrruTed,  and  thereupon,  they  an- 
swered the  petition.  The  issues  were  then  submitted  to  the 
Court,  who  found  for  the  plaintifis,  and,  having  refused  a 
new  trial,  rendered  judgment,  &c.  Mston^  Fisher^  and  Whit'^ 
locky  appeal  to  this  Court. 

The  statute,  relative  to  the  incorporation  of  towns,  &c., 
contains  these  provisions:  Sec*  50.  '^Whenever  there  shall 
be  lots  laid  off  and  platted,  acljoining  such  town,  and  a  re- 
cord of  the  same  is  made  in  the  recorder's  office  of  the  pro- 
per county,  the  Trustees  may,  by  a  resolution  of  their  Board, 
extend  the  boundary  of  such  town,  so  as  to  include  such  lots, 
&c."  Sec.  61.  ^^When  any  town  shall  desire  to  annex  con- 
tiguous territory  thereto,  not  platted  or  recorded,  the  Trus- 
tees shall  present  to  the  Board  of  County  Commissioners  a 
petition  setting  forth  the  reasons  for  such  annexation,  and 
shall  accompany  the  same  with  a  map  or  plat,  accurately  de- 
scribing by  metes  and  bounds  the  territory  proposed  to  be 
attached,  which  shall  be  verified  by  affidavit,  such  Trustees 
shall  give  80  days  notice,  by  publication  in  a  newspaper 
printed  in  such  town,  &c.;  a  copy  of  such  notice  shall  be 
served  on  the  owner  or  owners  of  such  territory,  if  known, 
and  are  residents  of  the  county.!'    1  K.  S.,  p.  491. 

This  proceeding  is  based  on  section  51,  just  recited,  but  the 
appellants  insist  that  that  section  is  vague,  indefinite,  and 
confers  no  right  to  proceed  under  it.  We  think  otherwise. 
By  section  50,  the  Trustees  are  empowered  to  annex,  by  res- 
olution, territory  adjoining  the  town,  which  has  been  laid  off 
into  lota  and  platted,  and  a  plat  thereof  recorded.  And  by 
section  51,  the  Legislature  plainly  intended  to  confer  power 
npon  the  Board  of  Commissioners,  on  petition  of  the  Trus- 
tees, to  order  the  annexation  to  a  town,  of  any  adjacent  ter- 
ritory not  embraced  in  section  50;  in  other  words,  all  such 
contiguous  territory  as  was  not  included  in  a  recorded  plat. 
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This  eonstraction  aeems  to  be  correct,  and  being  bo  the  al- 
leged vagoeness  of  the  eection  18  not  perceiTable^  The  May- 
OTy  ^c.  V.  Weem8f  5  Iud«  547. 

Another  objection  to  the  proceedings  is,  that  the  petition 
does  not  show  sufficient  reasons  for  annexing  the  territory. 
The  statute  requires  the  reasons  for  the  annexation  to  be  set 
forth  in  the  petition.  Without  them  it  would  be  defective. 
In  this  cose,  it  seems  to  U9,  they  are  sufficient.  There  is  evi- 
dently enough  of  thern^  and  in  our  opinion,  they  very  plainly 
show  that  the  annexation  sought,  was  necessary  for  the  ac- 
commodation of  the  growth  and  business  of  the  town.  Again 
it  is  said  that  the  petition  should  be,  but  is  not  verified  by  af- 
fidavit. There  is  nothing  in  this  objection.  The  statute  re- 
quires the  map  or  plat,  accompanying  it,  to  be  so  verified ; 
hut  not  the  petition  itself.  There  is  still  another  ground 
upon  which  the  appellants  rely  for  a  reversal.  They  contend 
the  parties  directly  iuterested  have  not  been  properly  brought 
before  the  Court.  This  we  think,  is  a  mistake.  The  petition 
describes  the  territory  sought  to  be  annexed,  designates  the 
person  or  persons  to  whom  each  piece  of  ground,  included 
within  the  boundaries  of  said  territory,  belongs,  and  the  re- 
cord shows  affirmatively  that  the  publication  required  by  the 
statute  was  duly  made,  and  that  a  copy  of  the  published  no- 
tice was  served  on  each  of  the  owners  of  said  pieces  of  ground. 
The  requirements  of  the  statute,  as  to  the  mode  of  bringing 
the  parties  before  the  Court,  appear  to  have  been,  at  least, 
substantially  pursued.  If  true,  as  stated  in  the  appellants' 
brief,  that  the  owners  of  one  of  the  pieces  of  ground,  de- 
scribed as  part  of  the  territory,  are  designated  in  the  notice 
of  the  application  "the  heirs  of  Anthony  Hamilton"  without 
giving  their  individual  names.  But  the  ground  of  which 
they  were  owners  was  described  in  the  notice,  and  that  being 
the  case,  it  was  not  essential  that  each  heir  should  be  named. 
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WoodfiU  V.  Tke  Town  of  Greensburgh,  18  IncL  208.    The  judg^ 
ment  mast  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed,  with  eoBta* 

WUlson  ^  Wallace^  for  the  appelltots. 

J.  W.  Butler  and  JR.  C  Gregory^  for  the  appellee. 


Vawtbe  v.  Brown. 

The  main  decision  herein  rests  npon  the  construction  of  evidence  and 
can  not  be  briefly  stated  in  a  syllabus. 

Practiob. — After  a  cause  has  been  appealed  to  this  Courts  and  the 
judgment  below  reversed,  and  the  cause  remanded  for  ftirther  trial, 
it  is  not  error  for  the  lower  Court  to  permit  pleadings  to  be  amended. 

APPEAL  from  the  Ripley  Common  Pleas. 
Perkins,  J. — This  cause  was  before  this  Court  at  a  former 
term.    16  Ind.  824. 
Benjamin  Vawter  sued  Elijah  Brown,  on  a  note,  as  follows : 

"1200.    On  or  before  the  25th  day  of  December  next,  I 
promise  to  pay  Daniel  M.  Kelly  200  dollars,  without  relief,  &c. 
January  6, 1854.  Elijah  Brown. 

Kelly  indorsed  the  note  to  Benjamin  Vawter,  the  plaintiff. 

Brown,  the  defendant,  answered  to  the  suit  that  when  he 
gave  the  note  Kelly  gave  him  a  bond  for  a  deed  to  a  tract  of 
land,  which  deed  was  to  be  executed  on  payment  of  the  note ; 
that  no  deed  had  been  tendered,  &c.;  that  Kelly  did  not  own 
tbe  land,  and  that  defendant  had  been  compelled  to  pay  one 
Cravens  more  than  200  dollars  to  obtain  a  deed  from  him^  he 
being  the  owner  of  the  land.    The  plaintiff  replied  that  Kd^ 
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hff  when  he  sold  the  land  to  Browuj  held  the  same  only  by  a 
title  bond  from  one  BrudeUj  to  whom  there  yet  remained  a 
sum  of  purchase  money  due ;  that  Bruden  had  deeded  the 
land  to  James  H.  CraveriSj  and  that  the  defendant,  Browiij 
had  procured  a  deed  from  Cravens^  by  paying  him,  &c. ;  when 
he  was  entitled  to  one  without  paying  him,  for  the  same,  &c. 

There  was  a  trial,  and  a  bill  of  exceptions  contains  the  evi- 
dence. 

On  the  6th  day  of  January^  1859,  Daniel  M.  Kelly  was  in 
possession  of  160  acres  of  land  which  he  held  by  virtue  of  a 
title  bond,  from  Richard  Bruden,  and  on  which  there  was  to 
be  paid  600  dollars  before  Bruden  could  be  compelled  to  make 
a  deed  to  any  one  for  the  land. 

Kelly y  thus  holding  this  160  acres  of  land,  at  the  dato  above 
named,  sold  40  acres  of  the  parcel  to  Elijah  Brown  for  400 
dollars,  200  dollars  of  which  he  paid  down,  and  for  the  re- 
maining 200  he  executed  the  note  sued  on,  and  received  from 
Kelly  a  bond  for  a  deed  on  payment  of  the  note. 

Neither  Kelly  nor  any  one  else  tendered  to  Brown  assum- 
edly  pursuant  to  the  contract  in  question,  a  deed  for  the  land 
before  this  suit  on  the  note  was  commenced,  nor  has  one 
been  tendered  since;  so  that  unless  something  has  transpired 
to  excuse  or  equitably  amount  to  performance  of  this  condi- 
tion precedent,  this  suit  can  not  be  maintained. 

Richard  Bruden  executed  the  bond  for  the  160  acres  to  Dan- 
id  M.  KeUy  on  the  6th  day  of  August j  1853,  conditioned  that 
KeUy  should  have  a  deed  on  payment,  Ac,  on  the  25th  of  De- 
eembety  1862. 

On  the  21st  day  of  February,  1855,  Daniel  M.  KeUy  assigned 
this  bond  from  Bruden  to  Joseph  Kelly,  <^  except  the  40  acres 
which  Elijah  Brown  is  to  have  by  the  payment  of  200  dollars 
and  the  interest.''  There  is  nothing  said  as  to  whom  he  is 
to  make  the  payment. 


/ 
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On  the  28tli  of  Marchy  1855,  John  Kelly  assigned  the  same 
hond  to  James  H:  Cravens, 

On  the  28d  day  of  Aprily  1856,  Bruden  executed  a  deed  for 
the  160  acres  to  Cravens^  and  took  up  his  hond.  ' 

On  the  Ist  day  of  May,  1856,  Cravens  made  a  deed  to  Brown 
for  the  40  acres  bonded  to  him  by  Daniel  M.  Kelly ^  on  the 
payment  by  Brown  to  him  {Cravens^  of  225  dollars. 

Thus  Brown  has  obtained  a  deed  for  the  40  acres  which  he 
purchased  of  KeUy^  and  has  paid  the  full  consideration  there- 
for, but  he  did  not  get  his  deed  directly  from  Kdly,  nor  did 
he  pay  the  consideration  to  him.  Did  he  receive  his  deed  by 
Kelhfs  procurement,  so  that  Kelly  is  entitled  to  say  that  he 
made  the  deed  and  is  entitled  to  the  consideration?  Did 
Brown  unnecessarily  pay  Cravens  to  procure  his  deed?  In 
other  words,  did  Kelly  procure  the  deed  from  Cravens  to 
Brovm  f  There  is  no  evidence  of  this  fact.  It  may  be  true 
that  Cravens  has  made  off  of  some  of  the  parties  the  225  dol- 
lars paid  him  by  Brown.  It  may  be  that  he  was  to  pay  out 
what  was  due  to  Bruden  and  take  the  120  acres  left  after  tak- 
ing out  Brown*s  40  acres,  but  the  evidence  does  not  show  it. 
We  are  not  informed  what  James  Kelly  paid  Daniel  for  the 
assignment  of  the  bond,  nor  what  Cravens  paid  James  KeUy, 

On  the  evidence  we  can  not  say  that  Brown  was  not  com- 
pelled to  pay  Cravens  to  procure  the  deed  which  Kelly  had 
bound  himself  to,  but  was  unable  to  make. 

Another  point. 

The  evidence  does  not  show  that  Brovm  had  come  under  a 
binding  obligation  to  Vawter  to  pay  the  note  sued  on  to  him 
so  as  to  be  estopped  from  setting  up  the  defence  made  in  this 
case.  It  is  not  shown  that  Vawter  purchased  the  note  on  the 
faith  of  a  promise  on  the  part  of  Brown  to  Vawter  to  pay  the 
same  to  him. 

The  Court  below  permitted  an  amendment  to  be  made,  by 
the  defendant,  to  bis  answer,  after  the  cause  was  reversed  in 
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the  Supreme  Court,  and  remanded  to  the  Court  below.  This, 
it  was  in  the  power  of  the  Court  to  permit.  And  in  the  ab- 
sence of  a  bill  of  exceptiouB,  showing  the  objection  urged 
below,  and  the  ground  upon  which  it  was  overruled,  or  that 
it  was  overruled  arbitrarily  and  without  ground,  we  must 
presume  it  was  done  upon  sufficient  ground. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

Edwin  P.  Ferris  J  for  the  appellant 

S.  Tf  •  Harrington^  for  the  appellee. 


SuoAB  Creek  Township  v.  Johnson  et  al. 

Pleading. — ^In  an  action  for  a  mandate  to  compel  a  township  to  per- 
form a  judgment  hitherto  rendered  against  her,  a  copy  of  the  re- 
cord of  the  cause  in  which  the  judgment  was  rendered  should  be 
made  a  part  of  the  complaint. 

Practice. — ^Where  a  defective  answer  is  filed  in  such  case,  and  the 
plaintiff  demurs  thereto,  the  demurrer  will  reach  back  to  the  com- 
plaint, and  should  be  sustained  as  to  the  complaint,  and  overruled 
as  to  the  answer,  for  a  bad  answer  is  good  enough  for  a  bad  com- 
plaint. 

APPEAL  from  the  ShdJby  Circuit  Court 

Perkins,  J. — This  was  a  suit  for  a  mandate  to  compel  Su' 
^ar  Creek  township,  Shelby  county,  Indianaj  to  execute  a 
judgment,  alleged  in  the  complaint  to  have  been  rendered 
ugainst  her  by  the  Shdhy  Circuit  Court  No  transcript  of 
the  judgment  was  filed  with  the  complaint,  and  none  appears 
in  the  record. 

The  defendant  answered  the  complaint    The  plaintiff  de- 
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marred  to  the  answer  and  the  Conrt  sustained  the  demurrer. 
The  demarrer  reached  back  to  the  complaint  and  should 
have  been  sustained  as  to  it,  and  not  as  to  the  answer.  The 
complaint  was  bad  on  account  of  the  absence  of  a  transcript 
of  the  judgment  sought  to  be  enforced.  That  judgment  was 
the  foundation  of  this  suit.  The  record  before  us  shows  no 
cause  of  action.  A  bad  answer  is  good  enough  for  a  bad 
complaint.  i 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded  with  leave  to  amend. 

Wm.  M.  McCarty  and  J.  JIf.  SUeth^  for  the  appellant. 

Thomas  A.  Hendricks  and  Martin  M.  Bay,  for  the  appellees. 


Bodkin  v.  Thb  Statb. 

Cbiminal  Law  and  PaACTiCE. — The  record  in  a  oriminal  proseon- 
tion  upon  indictment,  should  show  that  a  grand  jury  was  impan- 
neled  and  returned  the  indictment  into  Court,  according  to  law; 
but  if  the  record,  at  the  time  of  trial,  fails  to  show  such  facts,  it  is 
competent,  during  the  term  at  which  the  trial  was  had,  for  the 
Court  to  make  the  entry  of  record  necessary  to  show  such  facts. 

ft 

APPEAL  from  the  Grant  Circuit  Court. 

WoRDENy  J. — ^Indictment  for  retailing.  Motion,  to  quash 
overruled,  and  exception.  Trial,  conviction,  and  judgment. 
Before  trial  and  conviction,  the  record  did  not  show  any  im- 
panneling  of  a  grand  jury,  or  return  by  that  body  of  any 
indictment  into  Court.  The  Clerk  says  that  "  on  the  15th 
day  of  February,  1862,  the  following  indictment  was  filed  in 
thu  cause,  in  the  oflSce  of  the  Clerk  of  the  Ghrant  Circuit 
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Court,  in  the  following  words,  to-wit/'  &c.  After  trial  and 
conviction,  which  took  place  at  the  August  term,  1862,  the 
attention  of  the  Court  being  called  to  this  defect  in  the  re- 
cord, the  Court  caused  an  entry  to  be  made  then  as  of  the 
previous  term,  showing  the  impanneling  of  a  grand  jury  on 
the  18th  of  February^  1862,  and  that  such  grand  jury  then 
returned  into  open  Court  sundry  bills  of  indictment,  indorsed 
as  true  bills,  and  ordered  to  be  recorded  in  the  proper  record. 
We  have  no  doubt  of  the  authority  of  the  Court  to  make  the 
entry,  at  the  August  term,  as  was  done.  But  still  there  is 
nothing  in  the  record  to  show  that  the  indictment,  on  which 
the  defendant  was  tried,  was  one  of  the  bills  thus  returned 
into  Court  by  the  grand  jury.  The  Clerk  does  not  certify 
that  it  was  one  of  them,  nor  is  there  anything  in  the  record 
by  which  it  can  be  identified  as  such. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 

H.  D.  ThompsoTiy  N.  W.  Gordoriy  and  W.  B.^Piersey  for 
the  appellant. 

Oscar  B.  Hordy  Attorney  General,  for  the  State. 


■  ^>i 


Carpenter  v.  Tns  State.  j 

Criminal  Law  and  Practice. — An  information  for  selling  liquor 
without  license,  need  not  state  the  kind  of  liquor  sold,  but  should 
aver  that  it  was  intoxicating  liquor,  and  on  the  trial  it  must  be 
proved  to  have  been  such  liquor,  as  the  same  is  defined  in  the  stat- 
ute on  that  subject. 

APPEAL  from  the  SteyJben  Common  Pleas. 

Per  Cariam.— Information  for  retailing  intoxioating  Uquort 
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without  license.    The  judgment  below  is  affirmed,  with  costs, 
on  the  authority  of  Simpson  v.  The  State,  17  Ind.  444. 

J.  A.  WoodhvUy  for  the  appellant. 

OBear  B.  Hordy  Attorney  General,  for  the  State. 


Evans  et  aL  v.  Elliott. 

EviDSNOB — ^Davaoes. — ^Where  a  person  selU  a  tayern-stand,  and,  as 
a  part  of  the  contract  of  sale,  agrees  not  to  open  another  tavern  in 
the  same  town  for  a  specified  period  of  time,  and  then  opens  an- 
other in  violation  of  said  agreement,  and  his  grantee  sues  to  re- 
cover damages  for  such  violation,  it  is  competent  for  him,  on  the 
trial,  to  offer  evidence  tending  to  prove  that  the  direct  and  imme- 
diate result  of  opening  and  keeping  the  tavern  by  his  grantor  was 
to  reduce  the  value  of  the  property  in  question  one  half,  and  that 
it  was  at  once  so  reduced,  and  could  not  have  been  sold  for  more 
than  half  its  former  value,  and  that  he  was  compelled  to  and  did 
sell  it  for  800  dollars,  which  was  less  than  half  its  former  value. 

APPEAL  from  the  Wayne  Common  Pleas. 

Davison,  J. — EUiotty  who  was  the  plaintiff,  brought  an  ac- 
tion against  Evans  and  Gates  to  foreclose  a  mortgage  on  real 
estate  in  Wayne  county.  The  mortgage  bears  date  November 
16, 1854,  and  was  executed  by  the  defendant,  Evans,  to  the 
plaintiff  to  secure  the  payment  of  6  several  promissory  notes, 
of  the  aggregate  amount  of  1420  dollars. 

Oates  was  defaulted.  The  other  defendant,  Evans,  ap* 
peared  and  answered.  His  answer  alleges,  substantially, 
these  facts : 

Said  real  estate  is  a  house  and  lot  Jn  the  town  of  Washing^ 
ton;  was  at  the  date  of  the  mortgage  owned  by  the  plaintiff 
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and  used  as  a  tavern,  and  was  then  the  only  tavern  in  that 
town;  was  at  that  date  sold,  and  by  deed  in  fee  conveyed  by 
the  plaintiff  to  the  defendant,  and  the  notes,  secured  by  the 
mortgage,  were  given  for  the  purchase  money.  At  the  time 
of  the  sale,  and  as  a  part  of  the  consideration  therefor,  the 
plaintiff  agreed  that  he  would  not,  for  the  space  of  6  years, 
open  another  tavern  or  set  up  the  business  of  tavern  keeping 
in  said  town.  And  defendant  avers  that  he  was  from  the 
time  of  making  the  purchase  fully  prepared  and  able  to  sup- 
ply, and  was  supplying  all  the  wants  of  the  public  in  the 
way  of  a  tavern,  in  the  town  aforesaid.  But  he,  in  fact,  says 
that  the  plaintiff,  on  the  7th  of  Februaryj  1860,  in  violation 
of  his  agreement,  opened  another  tavern  therein,  and  has 
thenceforward  kept  and  maintained  the  same,  thereby  divid- 
ing the  business  with  the  defendant  and  greatly  reducing  his 
profits,  viz:  reducing  them  annually,  at  least  500  dollars. 
And  further  the  defendant  says  that  if  the  plaintiff  had  lived 
up  to  his  agreement,  and  had  not  opened  and  kept  such  op- 
position tavern,  said  real  estate  would  have  continued  to  be 
worth,  and  could  have  been  sold  for  1800  dollars;  but  with 
the  tavern  so  kept  and  maintained  by  the  plaintiff,  in  viola- 
tion of  his  agreement,  it  is  not  worth,  and  could  not  be  sold 
for  more  than  800  dollars;  and  he,  defendant,  has  been  com- 
pelled to  part  with  it  for  that  price,  for  the  reason  that  by 
keeping  it  he  could  make  nothing  by  its  use,  whereby  he  has 
been  damaged  1000  dollars,  which  sum  he  now  sets  up  to  the 
plaintiff^s  action,  by  way  of  counter-claim.  Defendant  also 
filed  a  denial. 

The  issues  were  submitted  to  a  jury,  who  found  specially, 
among  other  things,  ^^  that  the  plaintiff,  as  a  part  of  the  con- 
sideration of  the  notes  in  suit,  entered  into  a  contract  with 
the  defendant,  that  he  would  not  keep  a  tavern  in  said  town 
of  Washington  for  the  space  of  5  years;  that  the  contract 
thus  made  had  been  violated  by  the  plaintiff;  by  keeping  a 
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tavern  in  eaid  town ;  and  that  by  reason  of  ench  violation, 
the  defendant  had  sastained  damage  to  the  amount  of  5  dol- 
lars." The  jury  also  found  generally,  for  the  plaintifE^  the 
fall  amount  of  the  mortgage,  after  deducting  the  sum  so 
found  as  damages. 

Motion  for  a  new  trial  denied,  and  judgment,  &c. 

The  tavern  stand,  as  appears  by  the  record,  was  purchased 
by  the  defendant  in  November^  1859.  He  took  possession  pur- 
suant to  his  purchase.  After  this,  on  February  18th,  1850, 
the  plaintiff  established  and  opened  another  tavern  in  said 
town,  and  afterwards,  in  JlfarcA,  then '  next  ensuing,  the  de« 
feudant  sold  the  tavern  stand,  so  purchased  of  the  plaintiff, 
for  800  dollars.  It  also  appears  that  the  5  dollars  allowed  by 
.  the  jury  was  for  the  loss  of  custom  sustained  by  the  defend* 
ant,  in  consequence  of  the  plaintiff  baring  opened  and  kept 
the  opposition  tavern. 

The  defendant,  at  the  proper  time,  offered  evidence  tend* 
ing  to  prove  that  the  direct  and  immediate  result  of  the 
openiug  and  keeping  of  the  tavern,  by  the  plaintiff,  was  to 
reduce  the  value  of  the  property  in  question  one-half,  and 
that  it  was  at  once  so  reduced;  that  it  could  not  have  been 
sold  for  more  than  one-half  its  former  value;  that  defendant 
could  sell  it  for  no  more,  and  he  was  compelled  to  and  did 
sell  it  for  800  dollars,  that  sum  being  less  than  half  its  former 
value.  The  Court  refused  to  admit  the  proposed  evidence, 
and  the  defendant  excepted. 

As  we  have  seen,  the  keeping  of  the  tavern  by  the  plain- 
tiff was  a  violation  of  his  contract,  and  if  the  direct  and  im- 
mediate result  of  such  violation,  was  to  reduce  the  value  of 
the  defendant's  tavern  stand,  he  has,  no  doubt,  a  right  to 
compensation  in  damages  for  such  violation.  Bedgwick  on 
damages,  2  ed.  p.  65,  et  aeq.  It  seems  to  follow  that  the  evi- 
dence should  have  been  admitted.  We  are  referred  to  Pierce 
V.  Woodward^  6  Pick.  206 ;  but  that  case  simply  decides  that 
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the  jury  in  assesBing  damages^  in  cases  of  this  sort,  should 
confine  themselves  to  the  period  before  the  action  was  com* 
menced.  This  decision  does  not  apply  to  the  point  under 
discussion,  because  the  offered  evidence,  as  we  understand  it, 
would  not,  if  admitted,  tend  to  prove  prospective  damages, 
such  as  the  defendant  might  sustain  subsequent  to  the  insti- 
tution of  the  suit.  Indeed,  the  offer,  on  its  face,  shows  that 
the  damages  proposed  to  be  proved,  were  sustained  prior  to 
the  commencement  of  the  action.  Here  then,  the  plaintiff 
sold  his  tavern  stand.  As  an  inducement  to  the  defendant 
to  make  the  purchase,  he  agreed  not  to  keep  an  opposition 
tavern  for  the  space  of  6  years.  Within  that  period  he  vio* 
lated  his  agreement,  by  opening  and  keeping  such  tavern.- 
It  seems  to  us  that  the  depreciation  in  value  of  the  property 
sold,  may  be  regarded  as  the  fair  legal  and  natural  result  of 
his  breach  of  the  agreement-,  and  that  being  the  case,  evi* 
dence  tending  to  show  to  what  extent  the  value  of  the  de- 
fendant's property  had  depreciated,  by  reason  of  the  breach 
was,  under  the  pleadings,  proper  for  the  consideration  of  the 
jury. 

We  are  of  opinion  that  the  Court,  in  its  refusal  to  admit 
the  proposed  evidence,  committed  an  error,  and  the  judgment 
must  therefore  be  reversed. 

Fer  Curiam. — The  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  for  further  trial. 

J.  B.  JuHaUy  for  the  appellants. 

J.  F.  Kibbey  and  X  P.  SiddaUy  for  the  appellee. 
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Thb  Stat£  it  ret  Stevsns  t.  Marshall  ei  al. 

Plsabinq.— In  an  action  upon  an  administfator's  bond,  whete  the 
complaint  alleges  the  receipt  by  the  administrator  of  a  certain  sum 
of  money  as  assets  of  the  estate^  and  his  failure  to  apply  the  same 
as  required  by  the  law,  and  the  defendant,  in'his  answer,  relies  up* 
on  an  alleged  disposition  and  report  thereof  to  the  proper  Court, 
according  to  law,  the  record  of  the  proceedings  of  such  Court  in 
the  premises  should  be  made  a  part  of  the  answer,  such  record 
being  the  foundation  of  the  defence. 

APPEAL  from  the  Jefferson  Common  Pleas. 

WoRBEK,  J4— Action  by  the  appellant  against  the  appellee, 
upon  an  administration  bondi 

The  complaint  shows  that  in  May^  ISSS,  Robert  Marshall 
and  Robert  M.  Marshall^  were  appointed  administrators  of 
the  estate  of  Joseph  G*  Marshall^  deceased,  and  with  their 
sureties  executed  the  bond  in  suit ;  that  the  deceased,  in  his 
life-time,  made  and  delivered  to  one  Samuel  C.  HumphreySj  a 
certain  promissory  note,  but  died  leaving  the  same  unpaid; 
that  after  the  death  of  the  deceased,  Humphreys  filed  the 
note  in  the  office  of  the  Clerk  of  the  Jefferson  Court  of  Com- 
mon Pleas,  as  a  claim  against  said  estate,  and  such  proceed- 
ings were  afterwards  had  by  said  Court  that  said  claim  was 
allowed  against  said  estate,  to  the  amount  of  404  dollars  and 
20  cents,  which  the  administrators  were  ordered  to  pay ;  the 
claim  was  allowed  in  May^  1860,  and  afterwards,  in  June  of 
the  same  year,  Humphreys ^  for  value,  assigned  the  claim  on 
the  order  book  of  said  Court,  to  the  relator,  Stevens.  The 
payment  of  the  claim  is  negatived,  and  several  matters  are 
alleged  by  way  of  showing  a  breach  of  the  condition  of  the 
bond,  which  need  not  be  here  noticed,  except  the  following: 

'^Plaintiff  also  avers  and  charges  that  said  administrators, 
as  such,  have  had  and  held  in  their  hands  ready  cash  and 
personai  assets  belonging  to  the  estate  of  the  deceased, 
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amounting  to  not  less  than  5000  dollars,  ever  since  the  be- 
ginning of  the  year  1857,  and  before  that  time,  and  that  they 
still  have  and  hold  the  same,  and  that  for  all  the  time  afore- 
said they  have  kept,  used  and  controlled  the  same  for  their 
own  use  and  benefit,  and  that  they  still  hold  and  use  the 
same;  and  that  they  have  wholly  delayed  and  refused  for  all 
that  time,  and  still  refuse  and  delay  to  pay  the  said  money 
and  assets  into  this  Court,  or  to  pay  it  to  the  creditors  of 
said  estate." 

The  defendants  answered,  '<  That  the  said  Robert  Marshall 
and  Robert  M,  Marshall^  administrators,  as  mentioned  in  the 
plaintiff's  complaint,  have  fully  administered  on  the  personal 
estate  of  said  decedent  and  accounted  to  and  settled  with  the 
proper  Court  for  the  same,  as  will  fully  appear  by  the  records 
of  the  Common  Pleas  Court  of  Jefferaon  county,  Indianaj 
reference  to  which  is  now  here  made,  all  of  which  payments 
were  made  on  claims  that  were  undisputed  and  allowed 
against  said  estate,  and  while  the  claim  of  the  plaintiff  was 
still  pending  and  unallowed  against  said  estate ;  that  they, 
the  said  administrators,  have  petitioned  said  Court  for  the 
sale  of  the  real  estate  of  said  decedent,  and  procured  an  or- 
der and  de«ree  of  said  Court  for  the  sale  of  said  real  estate, 
which,  if  said  real  estate  is  sold  for  two-thirds  of  its  ap- 
praised value,  would  produce  assets  sufficient  to  meet  the 
plaintiff's  claim  and  the  other  liabilities  of  said  estate;  that 
they  have  offered  said  real  estate,  after  having  the  same  duly 
advertised  according  to  law,  both  at  public  and  private  sale, 
but  that  they  have  not  as  yet,  after  using  all  diligence  in  the 
premises,  been  able  to  procure  a  bid  for  the  same ;  that  the 
real  estate  so  offered  for  sale  is  as  eligible  property  and  would 
sell  as  readily  in  the  market  as  any  real  estate  belonging  to 
said  decedent/' 

To  this  answer  the  plaintiff  demurred,  but  the  demurrer 
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was  oyerraled,  and  final  judgment  was  rendered  for  the  de- 
fendants. 

In  our  opinion  the  Court  erred  in  orermling  the  demurrer 
to  the  answer.  We  have  seen  that  the  complaint  charges  the 
administrators  with  having  in  their  hands  the  sum  of  5000 
dollars,  for  which  they  fail  to  account,  and  which  they  fail 
and  refuse  to  pay  over  to  creditors.  If  this  he  so,  the  fact 
that  they  have  procured  an  order  for  the  sale  of  real  estate 
which  has  not  yet  been  sold,  for  want  of  purchasers,  can  be 
no  defence  to  the  action.  The  gist  of  the  answer  is  that  the 
administrators  have  fully  administered  upon  the  personal 
estate  and  accounted  to  and  settled  with  the  proper  Court 
for  the  same,  as  will  fully  appear  by  the  records,  &c. 

1^0  copy  or  transcript  of  the  records  alluded  to,  is  filed 
with  the  answer.  This  renders  the  answer  clearly  bad,  as 
the  accounting  to  and  settlement  with  the  proper  Courts  is 
the  foundation  of  the  defence.  Without  such  settlement 
and  accounting  the  facts  stated  do  not  constitute  a  defence. 
There  is  in  the  record  before  us,  a  copy  of  the  record  of  a 
partial  settlement  by  the  administrators  with  the  proper 
Court,  but  that,  it  is  inferred  from  the  place  it  occupies  in 
the  record,  was  filed  by  the  plaintiff,  and  is  not  the  one  relied 
upon  by  the  defendants.  But  if  it  be  it  does  not  help  the 
answer  any,  as  it  shows  that  in  AugiLst,  1857,  the  administra- 
tors filed  an  account  charging  themselves  with  4479  dollars 
and  50  cents,  and  claiming  credit  for  money  paid  out  on. 
cbums,  &c.,  in  the  sum  of  8271  dollars  and  89  cents,  leaving- 
a  balance  in  their  hands  of  1208  dollars  and  11  cents. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs,  andL 
the  cause  remanded. 

8.  C.  Stevensj  for  the  appellant. 

X  Y.  AUiaon  and  C.  JE.  Walker,  for  the  appellees. 
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Gal^rIbath  v.  Gbat  et  al. 

Dowstt. — ^Where  a  married  maii)  owning  real  estate,  sold  and  con- 
yeyed  the  same)  his  wife  not  joining  in  the  conveyance,  and  died, 
before  the  taking  effect  of  the  Code  of  1852,  the  widow's  right  of 
doweif  in  such  real  estate  became  fully  Tested,  and  she  is  entitled 
to  have  the  same  assigned  to  her  under  the  provisions  of  the  Code ; 
1  B.  8.  431,  §  4 ;  and,  in  such  case,  she  is  entitled  to  recover  dam* 
ages  for  withholding  dower  at  the  rate  of  one-third  of  the  annual 
value  of  the  mesne  profits  of  the  lands  of  which  doWer  is  claimed, 
to  be  computed  from  the  time  of  demand  of  dower ;  K.  S.  1843,  p. 
807. 

Parties. — In  an  action  for  the  assignment  of  dower,  all  persons 
owning  portions  of  the  land  of  which  dower  is  claimed  are  proper 
[parties. 

APPEAL  from  the  "^aynt  Circuit  Court. 

£)avisok,  J. — ^This  was  a  proceeding  by  the  appellant,  who 
was  tlie  plaintiff,  against  James  Gray  and  Joseph  Gray^  for  the 
appointment  of  commissioners  to  assign  and  set  off  to  the 
plaintiff  her  dower  interest  in  certain  land  in  Wayne  oonnty, 
known  f&  the  north-west  quarter  of  section  8,  in  township 
15,  north  of  range  12,  east.  The  complaint  alleges,  in  sub- 
stance, these  facts : 

The  plaintiff  is  the  widow  of  William  GaJhreatk^  who  died 
in  1851.  Prior  to  bis  death,  viz.,  on  October  the  4th,  1839,  he 
purchased  the  land  described  of  one  Morgan  BeesCj  and  re- 
ceived from  him  a  deed  of  conveyance  in  fee-simple.  The 
title  thus  conveyed  had  been  acquired  by  Morgan  Reese  utfder 
und  by  virtue  of  the  last  will  of  his  father,  John  Reese^  who 
died  in  possession  of  the  land..  William  GaWreath,  in  his 
lifetime,  and  while  he  was  the  plaintiff's  husband,  to  wit,  on 
July  the  24th,  1840,  by  deed  in  fee,  conveyed  the  land  to  one 
John  S.  Newman^  but  the  plaintiff  did  not  join  in  the  convey- 
ance.   After  this,  Newman  conveyed  the  same  land  to  Othnid 
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JBeason ;  and  afterwards,  Season  conveyed  the  same  to  JtficA- 
ael  JlyerSj  who  conveyed  the  east  half  of  it  to  the  defendant, 
James  Ghrajfj  and  the  west  half  to  Joseph  Gray,  the  other  de- 
fendant The  defendants,  by  virtae  of  these  conveyances, 
became  the  owners  of  the  land,  excepting  the  undivided  one- 
third  part  thereof,  which  is  claimed  by  the  plaintiff  as  and 
for  her  dower. 

It  is  averred  that  the  defendants  have  occupied  and  culti- 
vated the  land  for  the  space  of  two  years  next  prior  to  the 
1st  of  Aprils  1859 ;  that  the  yearly  rental  value  of  the  east 
half  of  it — ^the  part  cultivated  by  James  Gray — ^is  150  dollars; 
and  of  the  west  half — cultivated  by  Joseph  Gray — ^260  dol- 
lars; and  that  on  the  said  1st  of  Aprils  1859,  she  made  a  de- 
mand on  the  defendants  to  assign  and  set  off  her  dower  in 
the  premises,  according  to  law,  but  they  failed  and  refused  to 

do  80» 

Plaintiff  also,  at  the  same  time,  demanded  of  James  Gray 
one-third  the  rental  value  of  the  east  half,  and  of  Joseph  Grojy 
one-third  the  rental  value  of  the  west  half;  but  these  de- 
mands were  Severally  refused,  kc. 

The  relief  sought  is,  that  dower  be  assigned  in  the  mode 
prescribed  by  la^^,  and  that  plaintiff  recover  damages,  &c., 
and  have  general  relief,  &c. 

Defendants  demurred  on  two  grounds :  1.  The  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
2.  There  is  a  misjoinder  of  parties.  The  Court  sustained  the 
demurrer,  and  rendered  final  judgment,  &c. 

As  has  been  seen,  William  Galbreath^  on  the  24th  of  JuZy, 
1840,  was  the  owner  in  fee  of  the  land  of  which  dower  is 
claimed.  At  that  date,  and  previously  thereto,  he  was  the 
husband  of  the  plaintiff,  and  he  then  and  there  conveyed  the 
same  land  to  John  S.  Netoman^  she,  the  plaintiff,  not  joining 
in  the  conveyance.  Newman  conveyed  the  land  to  Season^ 
who  conveyed  it  to  Myers^  and  he  conveyed  to  the  defendants. 
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Galbreath  died  in  the  year  1851,  leaving  the  plaintiff 
widow.  Under  the  statntea  in  force,  when  he  convejed  to 
Newmanj  his  conveyance  did  not  bar  her  right  of  dower; 
and  that  right — his  (}eath  having  occurred  prior  to  the  revia* 
ion  of  1852 — became  vested. 

In  view  of  the  alleged  facts,  the  plaintiff,  it  seema  to  ne,  is 
entitled  to  the  dower  which  she  claims,  and,  under  the  stat> 
ntes  now  in  force,  she  has  the  right,  by  suit,  to  assert  her 
claim.  1  B.  S.  481,  §  4.  Defendants  can  not  be  allowed  to 
0ay  that  Qdlbreath,  when  he  conveyed,  had  no  valid  title,  be- 
cause the  validity  of  their  title  depends  upon  his  right  to 
convey  to  Newman^ 

It  may  be  noted  that  this  case  is  not  within  the  rulings  in 
Strong  v.  Clemy  12  Ind.  87,  because  tliere  the  husband  died 
after  the  taking  effect  of  the  statute  of  1852,  abolishing 
dower,  and  substituting  in  lieu  thereof  a  fee-simple  of  one- 
third  of  the  lands  of  which  the  husband  *^  shall  die  seized." 
Id,  250,  §§  16, 17. 

.  When,  as  appears  by  the  complaint,  Galbreath  died,  and  his 
widow's  right  of  dower  became  vested,  the  revision  of  1848 
was  in  force,  and,  under  its  provisions,  the  widow,  if  in  a  case 
of  this  sort  she  recovers  dower,  is  also  entitled  to  recover  as 
damages,  for  withholding  it,  one-third  part  of  the  annual 
value  of  the  mesne  profits  of  the  lands  of  which  dower  is 
claimed,  to  be  computed  from  the  time  she  demanded  the  as- 
signment thereof.    B.  S.  1848,  p.  807. 

If  this  provision  is  applicable  to  the  case  before  na— -and 
we  think  it  is — ^the  allegations  in  the  complaint,  respecting 
the  rental  value  of  the  land,  are  not  objectionable. 

But  as  a  cause  of  demurrer,  it  is  alleged  that  'Hhere  is  a 
misjoinder  of  parties."  IXo  grounds  for  this  objection  are 
pointed  out,  nor  do  we  perceive  any.  The  plaintiff's  interest 
is  in  the  entire  land ;  and  it  was  not  only  her  right,  but  con- 
sistent with  the  ordinary  rules  of  pleading,  to  make  all  per<* 


MAY  TERM,  1868.  298 

Allen  ei  al.  v.  Majfield  et  aL 


80IIA  owning  portions  of  the  land  parties  to  her  salt,  and  pro- 
ceed against  them  jointly.  Whether  they  are  jointly  or  ser* 
erally  liable,  or  to  what  extent  each  of  them  is  liable,  is  a 
question  to  be  determined  upon  a  final  hearing  of  the  cause. 
The  demurrer  was  not  well  taken,  and  should,  therefore,  have 
been  overruled. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  trial. 

(?•  Y.  Atkinson  and  N.  B.  Taylor^  for  the  appellant 


Allbk  tt  aL  V.  Matfibld  et  oL 

Will — Ysstbd  Estate. — If  a  bequest  be  to  ii  for  life,  and,  after  the 
death  of  Ay  to  B,  the  bequest  to  ^  is  Tested  on  the  death  of  the 
testator,  and  will  not  lapse  by  tl^  death  of  B  in  the  lifetime  of  A. 

APPEAL  from  the  Brown  Common  Pleas. 

Pbskiks,  J. — Bobert  Alien  made  the  following  wiU,  and 
died: 

^IHrsL  After  my  death,  my  dehts  and  funeral  expenses 
shall  be  first  paid. 

^Second.  My  wife,  Catharine  AUen^  shall  have  all  my  estate 
and  personal  property  during  her  life. 

^  Third.  After  her  death,  the  heirs  of  my  brother-in-law, 
Joshua  Waylandj  shall  have  the  south-east,  &c.,  containing 
eighty  acres. 

^^Fourth.  After  the  death  of  my  wife,  my  adopted  daugh- 
ter. Bertha  Jane  AUen^  shall  have  500  dollars. 

^Fifth.  After  the  death  of  my  wife,  my  brother,  WiUiam 
AUenj  shall  have  all  the  estate  left  by  her,  with  the  exception 
of  seotious  three  and  four.'' 
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We  oonstrae  the  fifth  clause  as  being  subject  to  the  provis- 
ions of  the  third  and  fourth  clauses,  and  as  excepting  what  is 
given  to  Wayland  and  Bertha  J.  AllerL  Bertha  died  befisre 
Catharine^  the  widow,  who  had  the  life  estate.  The  only 
question  in  the  case  is,  whether  the  legacy  to  Bertha  was 
vested  or  contingent.  It  was  vested.  There  is  nothing  in 
the  will  to  evince  a  contrary  intention. 

The  law  is,  that  ^^  if  the  bequest  be  to  A  for  life,  and,  after 
the  death  of  A,  to  B^  the  bequest  to  B  is  vested  on  the  death 
of  the  testator,  and  will  not  lapse  by  the  death  of  B  in  the 
lifetime  of  A."  Toller  on  Ex.  306 ;  2  Williams  on  Ex.  891. 
See  Willard  on  Ex.  357,  2  :31ack.  Comm.  512,  for  rules  to  de- 
termine when  a  legacy  is  vested. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

James  S.  Hester  and  Samuel  H.  Buskirky  for  the  appellants. 


Caldwell  v.  The  Bank  of  Salem. 

PiiACTiOE — ^Waives. — When  the  defendant  amends  his  answer,  afler 
a  demurrer  has  been  sustained  to  it,  he  waives  all  right  to  complain 
of  the  ruling  on  the  demurrer. 

Pleadinq. — ^An  answer  which  sets  up  a  partial  failure  of  considera- 
tion in  bar  of  the  whole  .cause  of  action  is  bad. 

YxNDORS  AND  PURCHASERS, —  QuoBrcy  Whether,  where  property  ia 
condemned  for  public  use,  the  equitable  owner  is  not  entitled  to 
the  damages  in  lieu  of  the  land,  and  whether  such  condemnation  in 
any  way  affects  the  relations  of  the  vendor  and  vendee. 

APPEAL  from  the  Knox  Oircuit  Court 
Perkins,  J. — This  cause  was  before  us  at  the  May  term, 
1861,  upon  a  demurrer  to  the  complaint.    The  complaint  was 
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then  held  enfficient.  The  Bank  of  Salem  y.  Caldwell^  16  IncL 
469. 

On  the  return  of  the  cause  to  the  Court  below  the  defend* 
ant  answered.  The  plaintijff  demurred  to  the  answer,  and 
the  demurrer  was  sustained.  The  defendant  then,  by  leave 
of  the  Courty  filed  an  amended  answer.  It  has  been  held 
that,  where  this  course  is  pursued,  objection  is  waived  to  th^ 
ruling  upon  the  demurrer.  Ham  v.  CarroUj  17  Ind.  442,  and 
cases  cited.  This  doctrine  seems  to  be  reasonable.  The 
amended  answer,  it  may  be  presumed,  will  not  be  made 
weaker  than  the  defendant's  case  wiU  turn  out  in  evidence; 
and  if  made  stronger,  still  it  will  be  necessary  to  prove  only 
enough  of  it  to  make  out  a  legal  defence,  and  the  question 
as  to  sueh  proof  can  be  raised  on  the  evidence  and  upon  in- 
BtructioQs  on  the  trial  of  the  issue  upon  the  amended  answer. 

This  rale  of  law  takes  from  our  consideration  the  orij^* 
nal  answer,  and  carries  us  forward  to  the  amended  answer. 
A  demurrer  was  sustained  to  that. 

The  first  and  second  paragraphs  of  that  answer  went  to 
the  right  of  the  plaintiff  to  sue,  but  neither  of  them  denied 
that  the  plaintiff  was  the  equitable  owner  of  the  notes  upon 
which  the  suit  was  founded. 

The  third  paragraph  set  up  a  failure  of  consideration  as  to 
one-half  the  amount  of  the  notes  sued  on,  (see  Soot  v.  Spade 
at  this  term,)  while  the  paragraph  assumed  to  go  in  bar  of 
the  whole  cause  of  action,  and  was  bad  for  this  reason.  MooT" 
man  v.  Barton^  16  Ind.  206.  It  did  not  ask  a  recission  of  the 
contract.  On  the  trial  the  evidence  showed  that  the  proper 
parties  to  the  suit  were  before  the  Court;  hence,  we  can  not 
reverse  on  this  point.    See  Crake  v,  CrakCy  18  Ind.' 156. 

The  paragraph  of  the  answer  setting  up  a  failure  or  want 
of  consideration,  in  bar  of  the  whole  cause  of  action,  alleged 
that  the  notes  sued  on  were  given  for  the  purchase-money 
of  a  certain  lot  in  VincenneSf  by  Caldwell  from  the  Bank,  and 
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^Hhat  before  the  making  and  tendering  of  a  deed  by  the  lat* 
ter  to  the  former,  the  City  of  Vincennea  had  legally  con- 
demned one-half  of  the  lot  for  pnblic  nses/'  Ac.  The  legal 
import  of  the  paragraph  was  to  show  that  the  Bank  had 
title  to  but  half  of  the  ground  sold. 

In  argument,  the  case  of  Scribner  v.  Hclmes^  16  Ind.  142, 
is  cited  to  show  that  the  covenants  in  a  deed  do  not  extend 
to  a  pnblic  highway,  regarded  as  an  incumbrance  on  the 
land.  We  Wish  to  say  that  a  street  in  a  city  might,  per- 
haps, be  reached  by  such  covenants,  where  it  had  been  opened 
or  widened  by  taking  in  a  part  of  a  platted  lot  It  is  not 
necessary  now  to  decide  the  point. 

But,  qucercy  whether,  where  property  is  condemned  for 
public  use,  the  equitable  owner  is  not  entitled  to  tie  dam* 
ages  in  lieu  of  the  land,  and  whether  such  condemnation  in 
any  way  affects  the  relation  of  the  vendor  and  vendee.  See 
ThompBon  v.  Nortonj  14  Ind.  187. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs 
and  one  per  cent,  damages. 

J.  G.  JBowmaUj  C.  M.  AUen^  N.  Usher  and  W.  E.  NtUack^ 
for  the  appellant. 

Samud  Judahj  for  the  appellee. 


Rat  v.  Majob« 

APPEAL  from  the  Marion  Circuit  Court. 

Per  Curiam. — Judgment  by  defiiult  below  on  a  i^romiesory 
note.  No  motion  below  to  set  the  default  adde.  l^he  appeal 
is  dismissed,  with  costs. 

David  Hay  J  for  the  appellant. 
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BuKOH  et  dL  V.  Pbrihb, 

APPEAL  from  the  Marion  Common  Pleas. 

Per  Curiam. — Judgment  by  default  on  an  account.  "So 
motion  to  set  aside  the  default  below.  Appeal  diflmiiwed» 
with  costs. 

B.  L.  Walpolcy  for  the  appellants. 


m^m 


Palicbb  et  ux.  v.  Hbndbbsoh. 

F]U.xJi>in<XNT  CoNYEYANCB — Crsditobs. — ^A  oonyejanoe  made  for 
the  purpose  of  defrauding  creditors  may  be  set  aside,  and  the  prop- 
erty subjected  to  the  payment  of  the  debts  of  the  person  making 
or  procuring  the  conveyanoe ;  but  this  can  not  be  done  where  the 
purchase  has  been  made  for  a  valnable  consideration,  and  in  good 
faith  on  the  part  of  the  purchaser. 

WiTNSss — ^Husband  and  Wifs. — Where  real  estate  is  procured  to 
be  conreyed  to  a  married  woman,  and  the  conyeyance  is  alleged  te 
haye  been  made  for  the  purpose  of  defrauding  oreditoM,  and  with- 
out consideration,  and  suit  is  institated  against  the  grantee  and  her 
husband  to  set  aside  the  oonyeyance,  the  wife  is  a  competent  wit- 
ness in  her  own  behalf  to  proye  any  material  fact  in  the  cause, 
other  than  communications  made  to  her  by  her  husband  during  the 
marriage,  the  real  estate,  by  reason  of  the  conyeyance,  haying  be- 
oome  her  separate  property  as  fallj  as  if  she  were  unmarried ;  but 
the  husband,  in  such  case,  haying  no  such  direct  interest  in  the 
property  as  would  entitle  him  to  testify  in  his  own  behalf,  is  not  a 
eompetent  witness  for  or  against  his  wife. 

APPEAL  from  the  Marion  Circuit  Court 

WoBDSV)  J. — Complaint  by  Henderson  against  Hiram  B. 
Talbottj  Trumbull  O.  Palmer,  and  Romania  Palmer,  his  yrife, 
alleging,  in  substance,  that  in  1887,  and  for  a  long  time  prior 
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thereto,  said  Talbott  waB  largely  indebted  to  the  plaintiff  and 
others ;  that  afterwardB,  the  plaintiff's  claim  against  Talbott 
was  reduced  to  judgment  in  one  of  the  courts  of  California^ 
on  which  execution  was  issued  without  avail;  that  TalJboii 
has  no  property  in  his  own  name  out  of  which  the  plaintiff's 
claim  can  be  realized;  that  Talbott^  being  the  owner  of  a 
large  amount  of  real  estate  in  the  Stat«  of  lowaj  and  being 
possessed  of  a  large  amount  of  money,  bought  of  one  Henry 
J.  Horn  a  certain  part  of  a  lot,  which  is  described,  in  the  city 
of  Indianapolis  J  for  which  he  paid  him  in  cash,  land,  and 
other  property,  the  sum  of  5000  dollars;  and  for  the  purpose 
of  hindering,  delaying  and  defrauding  the  plaintiff  and  his 
other  creditors,  Talbott  caused  Horn  to  convey  the  said  prop- 
erty in  Indianapolis  to  the  said  Bomania  E.  Palmer^  who  is 
the  daughter  of  said  Talbott  and  the  wife  of  said  TrumbvU ; 
that  neither  the  said  TrumbuU  nor  the  said  Bomania  ever 
paid  Talbott  any  consideration  for  the  premises,  but  that  the 
same  was  a  voluntary  gift  from  Talbott  to  Bomania. 

Prayer,  that  the  property  in  question  be  sold  to  pay  the 
plaintiff's  claim. 

The  defendants  answered  by  general  denial.  The  cause 
was  tried  by  the  court,  resulting  in  a  finding  and  judgment 
for  the  plaintiff. 

On  the  trial,  it  appearing  that  Horn  conveyed  to  said  Bo* 
mania  the  property  in  question,  TrumbuU  G.  Palmer  was  of- 
fered as  a  witness  to  prove  certain  matters  not  necessary  to 
be  here  stated ;  but  the  testimony  was  excluded,  and  excep* 

tion  taken. 

The  said  Bomania  was  also  offered  as  a  witness,  in  her  own 
behalf,  to  prove  that  the  property  in  question  had  not  been 
^ven  to  her  by  Talbott  without  consideration  other  than  that 
of  love  and  affection,  but  that  it  had  been  conveyed  to  her 
for  a  valuable  consideration  paid  and  to  be  paid  by  her  and 
ber  said  husband. 
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This  testimony  was  rejected,  and  exception  taken. 

"Was  there  error  in  either  of  these  rulings  ? 

There  can  be  no  doubt  that  a  conveyance  made  for  the  pur- 
pose  of  defrauding  creditors  may  be  set  aside,  and  the  prop- 
erty reached  by  the  creditor  for  the  payment  of  his  debt ;  but 
this  can  not  b9  done  where  the  purchase  has  been  made  for  a 
valuable  consideration,  and  in  good  faith  on  the  part  of  the 
purchaser.  A  purchaser  for  a  valuable  consideration,  with- 
out notice  of  the  fraud,  will  hold  the  property  as  against 
creditors.  Findley  v.  Cooley^  1  Blackf.  262 ;  Frakea  v.  Brown^ 
2  Blackf.  295. 

In  this  case,  neither  Palmer  nor  his  wife  is  charged  with 
any  notice  of  the  fraud  imputed  to  Talbott.  The  only  ground 
on  which  it  is  claimed  in  the  complaint  that  the  property  can 
be  reached  is,  that  Mrs.  Palmer  is  a  mere  volunteer ;  hence, 
evidence  that  the  conveyance  was  made  to  her  upon  a  valua- 
ble consideration,  was  material  and  pertinent. 

We  are  of  opinion  that  Mrs.  Palmer  was  a  competent  wit- 
ness to  prove  the  fact  above  stated,  or  any  material  fact  in 
the  cause,  other  than  communications  made  to  her  by  her 
husband  during  the  marriage.  The  statute  of  1861  provides 
that  ^'  any  person  a  party  to  an  action  may  testify  in  his  own 
behalf,  or  in  behalf  of  any  other  party  or  parties  therein,'' 
except,  however,  amongst  other  things,  ^^  husband  and  wife, 
as  to  matters  for  or  against  each  other,  or  as  to  communica- 
tions made  to  each  other  during  marriage.'*  Acts  1861,  Beg. 
Sess.,  p.  52. 

We  are  not  able  to  perceive  that  Trumbull  G.  Palmer  had 
any  direct  interest  in  the  suit.  He  was  made  defendant,  to 
be  sure ;  but  that  is  no  reason  why  his  wife  should  be  ex- 
cluded from  testifying  in  her  own  behalf  in  the  suit  Gee  t. 
Lewis  et  i/x.,  at  the  present  term. 

The  property  being  conveyed  to  £omaniaj  it  became  her 
separate  property  as  fully  as  if  she  were  unmarried.    1  B,  S, 
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1852,  p.  821.  Trumbull  G.  may  have  had  a  remote  contin-' 
gent  interest  in  the  property,  in  this,  that,  if  he  survived  her, 
he  might  have  inherited  one-third  of  it.  1  H.  8. 1852,  p. 
251,  sec.  22.  But  this  is  not  such  an  interest,  in.  our  opinion, 
as  would  make  him  a  competent  witness  to  support  the  de- 
fence, nor  render  his  wife  incompetent. 

The  whole  interest  in  the  property  being  in  the  wife,  and 
there  being  nothing  in  the  case  to  which  the  husband  could 
testify  in  his  own  behalf ,  and  nothing  to  which  the  wife  could 
testify  against  her  husband^  it  follows  that  she  was  competent, 
and  he  incompetent,  to  testify;  she  competent,  because,  by 
the  statute,  she  could  testify  in  her  own  behalf;  and  he  in* 
competent,  because  he  could  not  testify  for  or  against  his 
wife. 

We  leave  the  question  open,  whether,  in  a  case  where  the 
husband  and  wife  are  both  interested  in  a  cause,  each  may  be 
a  witness  in  behalf  of  himself  or  herself,  although  the  testi- 
mony operate  incidentally  for  or  against  the  other,  or  whether, 
in  such  case,  both  should  be  excluded. 

For  the  error  in  excluding  the  testimony  of  Mrs.  Palmer^ 
the  judgment  below  must  be  reversed. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs. 

J,  E.  McDonald  and  A.  L.  Roache,  for  the  appellants.^ 

Thomas  A.  Hendricks^  for  the  appellee.' 

(1)  As  to  the  right  of  both  the  hasband  and  wife  to  testify  in  the 
cause,  the  counsel  for  the  appellants  cited  12  Ind.  324 ;  6  id.  455 ;  1 
Kernan*8  K.  128 ;  16  Ind.  172. 

(2)  And  touching  the  alleged  mcompetency  of  both  the  husband 
and  wife  to  testify  in  the  cause,  the  counsel  for  the  appellee  cited  16 
Ind.  172 ;  7  id.  690 ;  10  Ohio  State  B.  418 ;  5  Seldon's  R.  153. 
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LiKA  Township  v.  Jenes. 

CoNSTlTUTioirAL  Law. — Section  130, 1  B.  S.  p.  464,  so  far  as  it  au- 
thorised totmships  to  leyy  and  collect  taxes  for  the  support  of 
common  schools  therein,  was  anconstitutional  and  Yoid. 

Action — Yoluntart  Patmsnt. — ^An  illegal  tax  involantarily  paid, 
can  be  recovered  in  an  action ;  but  to  render  the  payment  involnn- 
tarj,  it  most  appear  that  it  was  made  to  release  the  person  or  prop- 
erty of  the  party  from  detention,  or  to  prevent  a  seizure  of  either 
by  the  other  party,  having  apparent  authority  to  do  so,  without  re- 
sorting to  an  action  at  law. 

APPEAL  from  the  LaGrange  Circuit  Court, 

Davison,  J. — Jenks^  who  was  the  plaintiff,  brouglit  an  ac- 
tion against  Lima  township,  LaGrange  county,  alleging  in  ' 
his  complaint  these  facts: 

At  a  special  election  in  said  township,  in  the  year  1868,  the 
proposition  was  submitted  to  the  Toters  of  that  township  to 
assess  a  special  tax  on  the  tax-payers  of  the  township,  for 
common  school  purposes  therein.  They  voted  it  favor  of 
such  assessment,  and  the  trustees  thereupon  assessed  or  caused 
to  be  assessed  80  cents  on  each  100  dollars  of  property  there- 
in, and  50  cents  poll  tax. 

The  plaintiff's  tax,  in  consequence  of  the  assessment,  was 
80  dollars,  which  was  placed  upon  the  duplicate  of  taxes  for 
Sfdd  county,  and  delivered  to  the  treasurer  thereof  to  be  col- 
lected, who  collected  the  same  and  paid  it  over  to  the  town- 
ship. It  is  averred  that  such  vote,  levy  and  assessment  were 
erroneous,  unconstitutional  and  void,  and  that  by  reason 
thereof  the  plaintiff  has  sustained  damage  to  the  amount  of 
80  dollars,  wherefore,  &c. 

The  issues  were  submitted  to  the  Court,  who,  upon  the  de- 
fendant's motion  to  find  the  facts,  found  specially  as  follows : 

1.  That  the  voters  of  Lvtui  township,  in  the  year  1853, 
voted  to  assess  a  special  school  tax  for  common  school  pur< 


802  SUPREME  COURT  OP  INDIANA. 

Lima  Township  v.  leaks. 

purposes,  of  80  cents  on  the  100  dollars  of  taxable  property 
therein,  and  that  such  assessment  was  made  with  said  votei 
and  placed  on  the  tax  duplicate  of  LaOrange  county,  for  col- 
lection, by  the  treasurer  thereof^ 

2.  That  of  said  tax  there  was  assessed  against  the  real  es- 
tate of  the  plaintiff  in  said  township  18  dollars. 

8.  That  while  the  treasurer  ofLaGrrange  county  was  armed 
with  apparent  authority  to  collect  said  tax  from  the  plaintiff, 
the  same  was  paid  to  the  treasurer  by  the  plaintiff,  under  his 
protest  and  objection  against  paying  the  samc«  And  further 
the  Court  found'  that  said  tax,  so  assessed,  was  illegal  and 
void,  and  that  the  plaintiff  is  entitled  in  this  action,  to  recov- 
er of  and  from  the  defendant  18  dollars^ 

Defendant  moved  for  a  new  trial ;  but  the  motion  was  over- 
ruled, and  judgment  was  rendered,  Ac. 

The  causes  for  a  new  trial  are  thus  assigned : 

1.  The  finding  is  unsustained  by  the  evidence. 

2.  The  Court  erred  in  refusing  to  find  the  facts,  as  required 
by  the  defendant 

8.  The  conclusions  of  law,  as  stated  by  the  Court,  are  not 
authorized  by  the  facts*    . 

The  record  professes  to  set  out  all  the  evidence,  and  in 
view  of  it,  the  appellant  contends  that  the  payment  by  the 
appellee  to  the  county  treasurer,  was  a  voluntary  payment, 
and  the  amount  paid  is  not  therefore  recoverable  in  this  ac- 
tion. 

The  evidence  tends  to  prove  these  facts :  Tlie  special  school 
tax  for  Lima  township,  was  regularly  placed  for  collection  on 
the  proper  tax  duplicate  of  LaGhrange  county,  and  being  so 
on  the  duplicate,  JenkSy  the  plaintiff,  called  on  TTter,  the 
treasurer,  and  objected  to  paying  the  common  school  tax; 
but  was  told  by  the  treasurer  that  unless  that  tax  was  paid, 
he  could  not  receive  the  balance  of  the  taxes  charged  against 
him.    The  plaintiff  replied  that  he  supposed  he  would  have 
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to  pay  the  school  tax ;  that  rather  than  have  trouble  and  in- 
cur a  penalty,  he  had  better  pay  it  and  seek  redress  elsewhere. 
He  accordingly  paid  the  taxes,  but  at  the  time  he  paid  them, 
the  treasurer  had  not  taken  measures  to  coerce  their  payment 
nor  had  he  threatened  to  do  so.     See  17  Ind.  826. 

The  township  school  tax,  it  must  be  conceded,  was  illegal* 
City  of-  LaFayette  v.  Jenners^  10  Ind.  70.  An  illegal  tax  vol- 
untarily paid  can  not  be  recovered  back,  and  to  make  the 
payment  of  such  illegal  demand  involuntary,  it  must  be 
made  to  appear  that  it  was  made  to  release  the  person  or 
property  of  the  party  from  detention,  or  to  prevent  a  seizure 
of  either  by  the  other  party,  having  apparent  authority  to 
do  so,  without  resorting  to  an  action  at  law.  '  Mays  v.  Ciri" 
cinnatij  1  Ohio  State  Rep.  268,  and  cases  };here  cited ;  ante  97. 

Now  the  only  question  to  settle  in  this  case  is,  was  the  pay*- 
ment  made  by  the  plaintiff  involuntary? 

The  treasurer,  as  we  have  seen,  had  in  his  hands  the  dupli* 
cate  including  the  township  taxes.  This  gave  him  full  au- 
thority to  collect  them  by  sale  of  the  plaintiff's  property.  1 
R.  S.  p.  129.  It  is  true,  he  had  not  at  the  time  the  taxes 
wore  paid,  taken  measures  to  coerce  their  payment;  still  he 
was  armed  with  authority  to  enforce  the  collection  of  them, 
and  in  case  they  were  not  paid,  the  plaintiff  had  a  right  to 
expect  a  seizure  and  sale  of  his  property  to  satisfy  the  sup- 
posed indebtedness. 

The  authorities  to  which  we  have  referred,  in  our  opinion, 
apply  to  the  case  at  bar,  and  the  result  is  the  payment  in 
question,  was  not,  in  contemplation  of  law,  voluntary. 

Per  Curiam. — The  judgment  is  affirmed,  with  6  per  cent, 
damages  and  costs. 

A,  EUi307iy  for  the  appellant. 


904  SUPREME  COURT  OP  DTDIAlfA. 

■  ■  I 

Hall  et  ah  v.  Bunte. 

Hall  ei  aL  v.  Bukte. 

MxcHANios'  LiSN — Constitutional  Law. — Article  36  of  the  ooda, 
on  the  subject  of  mechanics'  liens,  (2  O.  &  H.  298,)  is  not  uncon- 
stitntional  by  reason  of  any  defect  in  the  title  of  the  act  of  which 
it  is  a  part,  but  may  be  construed  as  merely  proyiding  a  remedy  for 
the  collection  of  a  debt. 

APPEAL  from  the  Marion  Common  Pleas. 

WoRDEK,  J. — This  was  an  action  by  Bunte  against  Sall^ 
(impleaded  with  others  who  decline  to  join  in  the  appeal,)  to 
enforce  a  mechanics'  lien.    Judgment  for  the  plaintiff. 

The  only  ground  on  which  a  reversal  is  sought  is  that  the 
statute  giving  the  lien  and  authorizing  the  proceeding  is  void. 
It  is  argued  that,  a(  common  law,  a  mechanic  has  no  lien  on 
a  building  for  work  and  materials;  that, if  he  have  such  lien, 
it  must  be  given  bj  statute.  This  proposition  is  probably 
correct.  The  statute  giving  the  lien  and  providing  for  its 
enforcement  is  contained  in  2  R.  S.  1852,  p.  181  et  seq.  This 
statute,  it  is  insisted,  so  far  as  it  undertakes  to  give  a  me- 
chanic a  lien  on  buildings^  &c.,  is  void,  because  the  title  of  the 
act  is  not  sujficient  for  that  purpose.  The  title  is  as  follows: 
"^  An  act  to  revise,  simplify  and  abridge  the  rules,  practice, 
pleadings  and  forms  in  civil  cases  in  the  courts  of  this  State; 
to  abolish  distinct  forms  of  action  at  law,  and  to  provide  for 
the  administration  of  justice,  in  a  uniform  mode  of  pleading 
and  practice,  without  distinction  between  law  and  equity." 
2  R.  S.  1852,  p.  27. 

The  stibstance  of  the  appellant's  argument  is,  that  there  is 
a  marked  and  clearly  defined  distinction  between  r^hts  and 
remedies ;  that  the  title  above  set  out  purports  to  deal  alone 
with  remedies ;  and  that  as  the  Legislature,  under  that  title, 
have  undertaken  to  confer  rights,  viz :  to  acquire  and  hold  a 
lien  on  buildings,  &c.,  they  have  violated  the  constitutional 
requirement,  that  '^  every  act  shall  embrace  but  one  sul^ect 
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and  matters  properly  connected  therewith,  which  subject  shall 
be  expressed  in  the  title/'  Hence  it  is  claimed  that  that  part 
of  the  law  giving  the  lien  is  void. 

During  the  decade  of  years  that  has  passed  since  this  stat- 
ute was  enacted  it  has  always  been  regarded,  in  practice,  a« 
valid ;  its  validity  having  been  repeatedly  recognized  by  this 
Court.  Denting  v.  PattersoUy  10  Ind.  251 ;  Wasson  v.  Beau* 
champj  11  Ind.  18 ;  Ainsworth  v.  Atkinson^  14  Ind.  688 ;  Green 
V.  Greetiy  16  Ind.  258.  There  are,  undoubtedly,  other  like 
cases  in  the  forthcoming  three  volumes  of  reports,  not  pub- 
lished at  the  time  of  the  preparation  of  this  opinion.^ 

We  think  the  law  may  be  maintained  on  the  principle  that 
the  lien  is  simply  one  of  the  means  provided  to  enable  the 
mechanic  to  collect  his  debt.  This  law  does  not  give  the 
mechanic  the  right  to  his  debt,  that  he  has  without  the  stat- 
ute in  question ;  but  it  furnishes  him  this  remedy  for  its  col- 
lection. Regarding  the  statute  as  giving  a  remedy  for  the 
collection  of  a  debt,  rather  than  as  conferring  an  independent 
right,  it  was  properly  enough  "connected"  with  the  matters 
enumerated  in  the  title  of  the  act."  At  all  event-s  the  uncon^ 
stitutionality  of  the  statute  is  not  so  clear  as  to  require  or  au- 
thorize us  to  overturn,  it,  especially  after  it  has  been  so  long 
acquiesced  in  generally,  and  acted  upon  as  valid  by  this  Court. 

The  personal  judgment  against  Hall  for  the  debt,  with  an 
order  for  the  sale  of  the  premises  in  default  of  payment,  is 
right.    Denting  v.  Patterson^  supra. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs 
and  one  per  cent,  damages. 

N.  j5.  Taylor  and  Thos.  A.  Hendricks^  for  the  appellants. 

W.  P.  Fishback  and  Barbour  ^  Howland^  for  the  appellee. 

(1)  The  other  cases  referred  to  are  the  following:  Shatteltr.  Wood' 
ward,  17  Ind.  225;  MilUkin  y.  ArvMirong^  u{.456;  TfaZJoy.  WaUert, 
id.  584;  Waldo  y.  RichUr,  id.  634;  Slmond^  v.  Buford,  18  Ind.  176; 
Wade  y.  ReUz,  id.  307. 

Vol.  XX.— 20 


Ii06  SUPREME  COURT  OF  INDIANA. 

SimpBon  v.  Shafer. 

1 ■  —  ■ 

COLBRICK  V.   UhOADS. 

APPEAL  from  the  Allen  Circuit  Court. 

Per  Curiam. — This  cause  was  dismissed  in  the  Circuit 
Court,  where  it  was  pending  on  appeal,  because  there  was  no 
judgment  rendered  before  the  justice.  The  transcript  shows 
that  a  judgment  was  rendered. 

Reversed  with  costs ;  cause  remanded  for  further  trial. 
.  D.H.^  John  Colericky  for  the  appellant. 


SiHPSox  V.  Shafer. 

APPEAL  from  the  Henry  Common  Pleas. 

Per  Curiam. — The  record  in  this  case  contains  the  evidence. 
On  the  question  of  usury  there  is  no  conflict  and  the  evidence 
iis  conclusive  that  an  amount  of  usurious  interest  was  paid, 
which  should  be  taken  out  of  the  note  sued  on.  There  can  be 
OHO  doubt  on  this  point.  The  plaintiff  below  offered,  at  one 
time,  to  remit  60  dollars,  but  afterwards  withdrew  the  offer. 

If  the  plaintiff  below  will  remit  that  amount  in  this  Court 
the  judgment  will  be  af&rmed,  with  costs  of  this  Court  taxed 
to  the  appellee,  the  costs  below  to  the  appellant,  the  defend- 
ant below. 

If  the  plaintiff  below  will  not  remit  the  above  amount,  the 
judgment  will  be  reversed  with  costs,  and  the  cause  remand- 
ed for  another  trial. 

Mellettf  Martindale  ^  GrubbSy  for  the  appellant. 

Jam^s  BroxDUy  for  the  appellee. 
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Ray  v.  MgMurtbt*'  bTII 

Estoppel. — ^Where  the  maker  of  a  promissory  note  is  inquired  of  by 
a  person  who  has  already  purchased  the  note,  as  to  its  validity,  and 
answers  that  the  note  is  all  right,  and  that  he  will  pay  it,  and  that 
he  was  glad  the  purchaser  had  become  the  owner  of  it  because  he 
was  able  to  give  him  more  time,  and  that  he  would  pay  him  ten  per 
eent  interest  if  he  would  wait  on  him,  and  that  the  note  was  se* 
cured  by  mortgage,  and  the  purchaser  agreed  to  and  did  wait  on 
him  for  an  indefinite  time,  and  until  his  assignor  became  insolvent^ 
in  cooflideration  of  the  increased  rate  of  interest,  such  facts  do  not 
estop  the  maker  to  contest  the  validity  of  the  note  or  to  set  up  a 
failure  of  the  consideration  thereof! 

« 

APPEAL  from  the  Parke  Common  Pleas. 

PKRKiNSy  J. — Oa  the  8d  of  March,  1860,  George  A.  MeEfi'^ 
stry  exeeuted  bis  note  for  210  dollars  to  Jerome  Mlis. 

Afterwards,  Jerome  Mlis  assigned  the  note  by  indorsement 
to  Andrew  Ray,  the  plaintiff. 

Ray  commenced  this  suit  by  a  complaint  in  the  nsnal  form^ 
alleging  the  execution  and  assignment  of  the  note,  Ac. 

The  defendant  answered,  admitting  the  execution  and  as-> 
signment  of  the  note,  but  averring  that  he  gave  the  note  to 
EUis,  the  payee,  for  the  last  payment  upon  the  purchase  of  a 
tract  of  land ;  that  at  the  time  of  the  execution  of  the  note, 
said  EUis  made  to  him,  McMurtry,  a  deed  for  the  land  so  pur- 
chased, with  full  covenants,  &c.,  (making  the  deed  a  part  of 
his  answer);  that  these  covenants  had  been  broken;  and  that 
he  had  been  compelled  to,  and  had  paid  an  outstanding  mort- 
gage, executed  by  EUis  himself  to  one  John  Swain,  npon  the 
land  purchased,  amounting  to  a  fraction  over  200  dollars, 
which  he  set  up  by  way  of  set-off,  coanter-claim,  failure  of 
consideration,  &c. 

The  plaintiff,  admitting  the  validity  of  the  answer,  as  a  de- 
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fence,  eonght  to  avoid  it.  He  replied  that  he,  Bayf  purchased 
the  note,  and  took  the  assignment  of  it  from  EUiSy  a  short 
time  after  it  was  executed,  and  that  in  a  few  days  after  he  had 
become  the  assignee  of  the  note  he  called  on  McMurtry^  the 
defendant,  and  informed  him  of  the  fact  of  the  assignment 
of  the  note ;  that  the  defendant  said  that  it  was  all  right ; 
that  he  should  pay  the  note;  that  he  was  glad  the  plaintiff 
had  got  the  note,  because  he  was  able  to  wait  on  him ;  that 
he  would  pay  him  ten  per  cent,  interest  if  he  would  wait  on 
him ;  that  the  mortgage  on  the  land  mentioned  in  the  answer 
was  bot  recorded,  but  that  the  defendant  knew  of  its  exist' 
ence  whilst  the  plaintiff  did  not ;  that  under  the  cirenm" 
staupes  the  plaintiff  gave  the  defendant  time  till  Ellia  became 
insolvent,  &c. 

The  plaintiff  replied  to  the  foregoing  facts  by  way  of  estop- 
pel upon  the  defendant  to  set  up  the  payment  of  the  mort- 
gage to  Swain  in  bar  of  so  much  of  the  suit  of  the  plaintiff 
upon  the  note* 

The  Court  below  held  that  there  was  no  estoppel,  and  the 
correctness  of  that  ruling  is  the  only  point  presented  in  the 
case. 

Do  the  facts  stated  in  the  reply  estop  the  defendant  to  avail 
himself  of  the  payment  upon  the  mortgage  to  reduce  the 
amount  to  be  otherwise  recovered  hj  Bay  npon  the  note? 
The  estoppel  contended  for  is  called  an  estoppel  in  pais^  and 
arises  upon  some  word,  act,  or  representation  of  a  party 
touching  a  matter  of  interest,  made  under  circumstances  put- 
ting the  party  in  fault,  whereby  another  party,  without  neg- 
ligence on  his  part,  is  induced  to  act  in  the  belief  that  a  given 
state  of  fttcts  exists;  and  when  he  has  so  acted  the  party  in-* 
ducing  such  belief  and  consequent  action,  shall  not  dispute 
Hie  existence  of  the  believed  state  of  facts  to  the  prejudice 
of  the  pecuniary  interests  of  the  party  who  has  acted  up* 
edit* 
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In  the  ease  at  bar,  what  act  or  representation  did  the  de- 
fendant do  or  make?  He  represented  that  the  note  was 
good  and  that  he  would  pay  it,  and  pay  ten  per  cent,  for 
time.  What  act  did  the  plaintiff,  perform  touching  his  in- 
terest on  that  representation  ? 

He  did  not  purchase  the  note  upon  it  He  did  delay  snit 
upon  the  note.  Was  he  without  fault  or  negligence  in  so 
doing?  There  was  no  consideration  for  his  delay.  The 
promise  to  pay  ten  per  «enL  interest  was  illegal  and  not. 
binding* .  It  was  the  fault  of  the  plaintiff  if  he  had  not  as 
full  knowledge  of  the  Swain  mortgage  as  had  the  defendant* 
UUuy  from  whom  the  plaintiff  purchased  the  note,  knew  it ; 
and  it  was  certainly  very  careless  in  the  plaintiff^  in  buying 
the  note,  not  to  inquire  as  to  its  consideration,  and  the  prob- 
able security  for  its  payment,  and  the  defences  which  might 
arise  against  it  And  his  voluntarily  delaying  snit,  indefi- 
nitelyt  without  a  consideration,  or  security,  on  the  defendant 
promising  generally  to  pay  the  note,  a  promise  already  con- 
tained in  the  note  itself,  and  which  promise  was  subject  to 
the  right  to  set  up  defence  that  might  arise,  does  not  enable 
him  to  estop  the  defendant  from  setting  up  defences  which 
the  law  authorizes.  The  promise  outside  of  the  note,  being 
upon  no  new  consideration,  is  no  more  sacred  than  the 
pronuse  contained  in  the  note. 

We  do  not  think  the  defendant  has  placed  himself  under 
any  new  obligations  to  the  present  plaintiff,  which  make  his 
relation  ID  him,  touching  the  note  in  suit,  different  from  that 
which  he  sustained  to  the  original  payee.  He  has  not  made 
a  contract  with  him  upon  a  consideration  upon  which  he  can 
be  sued,  nor  do  his  acts  estop  him. 

See  the  cases  of  Morrison  v.  Weaver,  16  Ind.  844 ;  Wright 
V.  Allen,  id.  884 ;  and  Carter  v.  Harris,  id.  887,  and  cases  cited 
in  them. 
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Per  O^Hank^— The  judgment  is  affirmed^  with  5  fire  per 
cent,  damages  amd  coats. 
S.  F.  and  D.H,  Maxwdl^  for  the  apppellant.^ 
Crain  ^  AUtn^  for  the  appellee.' 

(1)  The  counsel  for  the  appellant,  to  sustain  tlie  proposition  that 
tlie  facts  estopped  the  maker  of  the  note  to  contest  its  yalidity  or 
plead  a  failure  of  the  consideration,  cited  McKay  t.  Holland^  4  Met. 
R.  69;  Orout  t.  De  Wolfe,  1  Rhode  Island  R.  393;  Ran^efyx.  Spring, 
8  Shep.  130;  Hicks  y.  Cram,  17  Vermont  R.  449;  Bank  v.  WaliM- 
Urn,  3  Earring  R.  M;  S^tmg  y.  Elhwarth,  26  Tt.  (3  Deane)  366; 
ChmmontDeaUh  y.  Maltz,  10  R«rr.  527. 

(2)  To  the  contrary  thereof,  the  counsel  for  the  appellee  cited  2 
Smith's  Lead.  Cas.  643,  et  seq.;  2  Met.  R.  421;  1  Story's  Bq.  892;  1 
Phillipps*  Ey.  465,  note;  4  Conn.  R.  247;  16  Ind.  248. 


H0BB8  ei  oL  V.  C0WDS9. 

Contract. — Where  a  township  institutes  an  action  before  a  justice 
of  the  peace,  and,  after  judgment  there,  appeak  to  the  Circuit 
Court,  and  A  By  the  trustee  of  the  township,  caused  an  appeal- 
bond  to  be  filed,  which  recited  that  ^*  the  undersigned  are  bound 
unto  D  (7in  the  penal  sum  of  200  dollars,  on  this  condition,"  &c., 
and  was  signed  ^^A  By  Trustee  of  Columbus  township  J'  and  by 
another  person,  such  trustee  will  be  personally  liable  on  nich  bond, 
and  the  words,  ^'  Trustee  of  Oolumbtu  township,"  merely  deacripHo 
penonof. 

Amendment — ^Variance. — Where  there  is  a  yarianee  between  the 
instrument  sued  ou,  as  described  in  the  complaint,  and*  as  oflfered 
in  eyidence,  the  complaint  may  be  amended  on  the  trial,  and  the 
amendment  will,  in  the  Supreme  Court,  be  deemed  to  haya  been 
made. 
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Appbai*. — ^In  aotions  before  juaticea  of  the  peace  against  a  anper* 
yisor  by  the  townahip  tiruatee,  under  aeotion  26,  1  R.  S.  467,  either 
party  ia  entitled  to  appeal  aa  in  other  caaea  before  juaticea  under 
section  64,  2  R.  S.  461. 

Costs. — In  such  actiona^  if  the  township  is  unsucceaaful,  ahe  ia  liable 
for  coats,  under  aection  396,  2  R.  S.  126. 

Pbactice. — Where  error  ia  committed  in  the  admiaaion  or  rejection 
of  teatimony  in  the  court  below,  auch  error  will  not  be  available 
here,  unless  the  grounds  of  objection  thereto  are  properly  presented 
to  the  consideration  of  the  court  below,  and  proper  ezoeptiona 
taken. 

APPEAL  from  the  Bartholomew  Ck>mmon  Pleas. 

Davison,  J. — The  appellee,  who  was  the  plaintifl^  sned 
James  Hobbs  and  Josiah  Beatty  upon  an  appeal-bond.  The 
bond,  with  its  condition,  was  filed  with  the  complaint|  and 
reads  thus : 

^  The  undersigned  ar^  bound  t^  David  Cowden^  Supenrisor, 
in  the  penal  sum  of  200  dollars,  on  this  condition,  to  wit : 
The  undersigned,  James  HobbSy  Trustee  of  Cdumlbus  town* 
ship)  Bartholomew  county,  Indiana^  on  behalf  of  said  town- 
ship, has  this  day  appealed  to  the  Bartholomew  Circuit  Court 
from  the  judgment  rendered  on  the  first  day  of  the  present 
month  by  Daxid  Richerton^  a  justice  of  the  peace  of  said 
township,  against  Columbus  township,  and  in  favor  of  David 
Cowden.  !Now,  if  said  James  Hobbs^  on  behalf  of  said  town- 
ship,  shall  prosecute  his  said  appeal,  on  said  behalf,  to  effect 
and  pay  the  judgment  that  shall  be  rendered  agaii^t  him,  aa 
said  trustee,  on  said  appeal,  in  said  Circuit  Court,  then  this 
bond  shall  be  void.  Jambs  Hobbs,  8.  C.  T. 

i^April  29, 1860.  Josiah  Ijbattt.' 


99 


The  complaint,  in  reciting  the  condition  of  the  bond,  states 
that  the  judgment  rendered  by  the  justice  was  in  this  form; 
*^  That  the  suit  be  dismissed,  and  that  said  James  Hobbs  pay 
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the  costB  therein."  And  for  breach  of  said  condition,  it  is 
alleged  that  the  Circuit  Court,  to  which  the  appeal  was  taken, 
at  its  October  term,  1860,  rendered  a  judgment  in  said  action 
in  favor  of  David  Cowden^  and  against  James  Hobbs,  for  69 
dollars,  the  costs  of  suit,  &c.,  all  of  which,  &c. ;  and  the  plain- 
tiff in  fact  says  that  said  James  Hobbs  hath  not  paid  the  sum 
of  money  so  adjudged  against  him  to  the  plaintiff,  but  the 
judgment  aforesaid  is  in  full  force — ^is  due,  and  wholly  un- 
paid, &c.    Wherefore  an  action  hath  accrued,  Ac. 

Defendants  demurred  severally  to  the  complaint ;  but  the 
demurrers  were  overruled,  and  they  excepted. 

Defendant  Hobbs  answered — 1.  By  a  denial.  2.  That  the 
action  alleged  in  the  complaint  to  have  been  commenced  be- 
fore a  justice,  and  taken  by  appeal  to  the  Circuit  Court,  and 
in  which  it  is  charged  the  appeal-bond  was  executed  by  the 
defendants,  was  an  action  brought  in  the  name  of  ^*^ColuwIms 
township,  of  Bartholomew  county,"  by  James  Hobbs,  the  trus- 
tee, against  David  Cowden,  supervisor  of  the  third  road  dis- 
trict in  said  township,  for  failing  to  use  due  diligence  in  keep- 
ing the  highways  in  his  district  in  good  repair ;  that  he,  de- 
fendant, was  trustee  of  said  township  when  said  action  was 
commenced,  and  was  such  continually  until  a  short  time  after 
the  judgment  in  that  action  was  rendered  by  the  Circuit 
Court ;  and  that  immediately  after  the  rendition  thereof,  his 
office,  as  such  trustee,  expired,  and  another  person,  to  wit, 
one  James  Leason,  was  elected  in  his  stead,  who  was  trustee 
at  the  time  of  the  commencement  of  this  action ;  that  de- 
fendant signed  the  appeal-bond  not  in  his  individual  but  his 
official  capacity,  as  an  officer  of  the  township,  and  that  the 
judgment  in  the  action  before  the  justice  was  rendered 
against  said  township ;  that  as  such  officer,  he  was  the  guar- 
dian of  the  interest  of  the  township — felt  aggrieved  at  the 
decision  of  the  justice,  and  appealed  from  his  judgment,  and, 
in  signing  the  appeal-bond,  he  intended  to  make  the  town- 
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Bhip,  not  himflelf,  liable ;  that  after  the  rendition  of  the  judg- 
ment, and  daring  his  trusteeship,  he  was  ready  and  willing  to 
pay  the  same,  but  no  execution  was  ever  issued  thereon,  nor 
was  any  demand  ever  made  upon  him  for  the  payment  there* 
of;  that  after  his  term  as  trustee  had  expired,  he  paid  all 
moneys,  &c.,  in  his  hands,  belonging  to  the  township,  to  his 
successor  in  office ;  and  that  at  the  time  this  suit  was  insti- 
tuted, he  had  not,  nor  has  he  now,  any  trust  funds  in  his 
hands. 

Beatttfj  the  other  defendant,  answered  by  a  general  traverse. 

To  the  second  paragraph  of  the  answer  a  demurrer  was 
sustained,  and  the  defendants  excepted. 

The  issues  were  then  submitted  to  the  court,  who  found 
for  the  plaintiff^  and,  having  refused  a  new  trial,  rendered 
judgment,  Ac. 

Are  these  rulings  correct  ?  The  complaint  is  alleged  to  be 
defective,  because  of  the  variance  between  the  appeal-bond 
as  described  and>as  filed  with  the  pleading.  There  is  nothing 
in  the  objection.  In  that  respect  the  complaint  might  have 
been  amended  in  the  lower  court,  and  will,  therefore,  ^^  be 
deemed  to  be  amended  in  this  court"  2  B.  S.  pp.  48, 162, 
§§  99,  580 ;  Case  v.  Wandel,  16  Ind.  459. 

But  is  the  defendant,  HobbSj  at  all  liable  on  the  bond?  The 
facts  relative  to  this  point  of  inquiry  are  these:  ^^Columbits 
township,  by  James  Hobbs,  Trustee,"  &c.,  sued  Cowdcn  beforo 
a  justice  ^*  for  failing  to  use  due  diligence  in  keeping  the  high- 
ways in  his  district  in  repair."  Judgment  was  given  against 
the  township.  Upon  his  motion,  an  appeal  to  the  Circuit 
Court  was  granted,  and  with  his  co-defendant,  Beatty,  he  exe* 
cuted  the  bond  in  suit.  The  bond  commences  in  this  form : 
^  The  undersigned  are  bound  to  David  Cowden,  Supervisor, 
in  the  penal  sum  of  200  dollars,  on  this  condition,"  &c.,  and 
is  signed  thus :  ^^James^Hobhs,  T.  C.  T.,  Josiah  BeattyJ* 

Upon  this  state  of  facts,  it  is  argued  that  Hobbs,  by  his  sig- 
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nature,  bound  the  township,  and  not  himself  personally.  We 
are  not  inclined  to  adopt  that  conclusion.  The  addition  of 
^^  T.  C.  T."  to  the  defendant's  name,  if  it  means  any  thing,  is 
mere  ^^cUscriptio  personarum"  He  contracted — Uiough  he 
was  the  then  appellant's  trustee — in  his  own  name,  agreed  to 
pay  200  dollars  in  case  the  condition  was  not  performed,  and 
the  result  is,  he  is  individually  liable.  Mcdure  v.  Bennet,  1 
Blackf.  189;  Deming  v.  Bullitt y  id.  241;  Pitman  v.  Kintnery  6 
Blackf.  250 ;  Mears  v.  Graham^  8  id.  144 ;  Toft  v.  Brewster^  9 
Johns,  834 ;  Prather  v.  BosSy  17  Ind.  495. 

Another  ground  assumed  against  the  maintenance  of  the 
action  is,  that  from  the  judgment  of  the  justice  no  appeal 
could  be  legally  taken,  and  that  consequently  the  appeal-bond 
is  void.  It  is  true  the  statute  which  authorizes  the  suit 
against  the  supervisor  does  not  specially  give  the  right  of  ap- 
peal, but  that  right  is  no  doubt  incladed  in  the  general  pro- 
visions respecting  appeals  from  the  judgments  of  justices  of 
the  peace.    1  R.  S.,  p.  467,  §  26 ;  2  tW.,  p.  461,  §  64. 

Again,  it  is  insisted  that  the  township,  when  she  sues  a  su- 
pervisor, and  is  unsuccessful  in  her  action,  is  not  liable  for 
cost.  We  think  otherwise.  ^'  In  all  civil  actions,  the  party 
recovering  judgment  shall  recover  cost,  exeept  in  those  cases 
in  which  a  different  provision  is  made  by  law."  2  R.  S.,  p. 
126,  §  896.  We  know  of  no  provision  of  law  making  the 
exception  indicated  as  to  a  township  when  she  is  the  plainti£ 

There  is  a  bill  of  exceptions  which  shows  that  certain  tes- 
timony offered  by  the  plaintiff  was,  over  the  defendants'  ob- 
jection, admitted  by  the  court ;  but  the  grounds  of  objection 
do  not  appear  to  have  been  pointed  out  in  the  Common 
Pleas ;  and  the  ruling  on  the  admismon  of  the  testimony  can 
not,  therefore,  be  assigned  fi>r  error.  Deny  v.  The  Norths 
Western  University y  16  Ind.  220. 

Indeed,  we  perceive  no  difficulty  iif  the  determination  of 
this  case.    The  appeal  from  the  justice  seems  to  have  been 
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regalarly  taken.  The  bond  sned  on  is  in  form  and  substance 
within  the  requirements  of  the  statute.  There  was  a  faili!^re 
to  prosecute  the  appeal  with  effect,  and,  in  sequence,  the  pres* 
ent  plaintiff,  then  the  defendant,  recovered  69  dollars  and  his 
costs  of  suit.  That  recovery  was  alleged  and  proved,  and 
was  correctly  held  the  measure  of  damages. 

Ter  Curiam. — The  judgment  is  affirmed,  with  costs. 

Francis  T.  Hordy  for  the  appellants. 

/SL  Stansifetj  for  the  appellee. 


The  City  op  Lpgansport  t;.  Lego. 

Plbadinq-^Ihprovbment  of  Streets. — In  an  appeal  from  a  preoept 
issued  for  the  collection  of  aMessments  for  the  improTement  of 
streets  in  a  city,  the  transcript  must  contain,  amongst  other  things,^ 
a  proper  order  of  the  common  council  of  the  city,  directing  the 
improvement  to  be  made,  and  if  the  transcript  show  that  the  com- 
mon council  consisted  of  10  members,  and  that,  when  the  alleged 
order  was  made,  there  were  but  9  members  present,  of  whom  but 
6  voted  for  the  order,  and  3  against  it,  such  order  will  be  a  nullity, 
and  such  transcript  defective  as  a  complaint. 

APPEAL  from  the  Cass  Common  Pleas, 

Davison,  J. — McTaggarty  a  contractor  for  the  improvement 
of  Fourth  street,  in  the  city  of  Logansportf  obtained  a  precept 
against  Lyman  JR.  Leggy  a  property  holder  on  said  street,  to 
enforce  payment  of  an  amount  assessed  against  him,  as  .his 
proportion  of  the  cost  of  the  improvement.  Legg  appealed 
to  the  Common  Pleas. 

When  such  appeal  is  taken,  the  charter  requires  the  city 
clerk  to  make  out  and  certify  a  full,  true  and  complete  copy 
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of  all  papers  connected  in  any  way  with  said  street  improve* 
ment^  beginning  with  t^e  order  of  the  council,  directing  the 
work  to  be  done,  and  contracted  for,  and  including  all  notices^ 
precepts,  orders  of  council,  bonds,  and  other  papers  filed  in 
the  matter,  which  transcript  shall  be  in  the  nature  of  a  com* 
plaint,  and  to  which  the  appellant  shall  answer  upon  rule* 
Acts  1859,  pp.  215-216,  sea  12.  Upon  the  taking  of  the  ap- 
peal, the  clerk  sent  up  and  filed,  in  the  Common  Pleas,  the 
required  transcript.  To  this  transcript,  the  same  being  in 
the  nature  of  a  compliant,  Legg^  the  then  appellant,  demur- 
red. The  Court  sustained  the  demurrer,  and  final  judgment 
was  rendered,  &c.    The  city  appeals  to  this  court. 

Against  the  validity  of  the  proceedings  before  the  city 
council,  it  is  alleged  that  the  transcript,  as  a  complaint,  is  de- 
fective, because  it  Mis  to  show  any  proper  order  of  the  coun- 
cil, directing  the  improvement. 

The  charter  provides,  section  66,  that  "  When  the  owners 
of  two-thirds  of  the  whole  line  of  lots  bordering  on  any 
street  or  alley,  in  any  city,  shall  petition  to  the  common 
council  to  have  the  side  walks  graded  and  paved,  or  the 
whole  width  of  the  street  graded  and  paved,  or  for  either 
kind  of  improvement,  or  for  a  full  improvement  in  general, 
the  common  council  may  cause  the  same  to  be  done  by  con- 
tract, given  to  the  best  bidder,  after  advertising  to  receive 
proposals  therefor."  And  section  68,  declares  that  "The 
common  council,  with  the  concurrence  of  two-thirds  of  the 
members  thereof,"  may  order  all  of  the  improvements  con- 
templated in  the  preceding  section,  without  the  petition  of 
the  owners,  &c.    Acts  1857,  pp.  68-64. 

Thus  it  will  be  seen  that  street  improvements,  such  as  made 
in  this  case,  can  not  be  ordered  unless  on  petition  of  two- 
thirds  of  the  property  holders,  or  by  a  concurrence  of  two- 
thirds  of  the  members  of  the  common  council.  The  tran- 
script before  us  fails  to  show  any  petition  for  the  improve- 
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meiit.  Indeed,  it  is  conceded  that  none  was  presented  to  the 
conncil ;  and  the  only  order  directing  the  work  to  be  done  is 
thns  stated  in  the  transcript: 

«  Council  Chamber,  March  16, 1859. 

Mr.  Taylor  moved  that  a  committee  of  8  be  appointed  to 
receive  proposals  for  the  grading  and  macadamizing  of  Fourth 
street,  from  Broadway  to  North  street,  which  motion  was 
adopted  by  the  following  vote,  viz :  The  yeas  and  nays  being 
ordered  were,  yeas,  Messrs.  Taylor^  Levien^  Bryer^  Mitchcllj 
Tomlinsony  and  Senkee,  Nays,  Messrs.  CoUvian^  Backman^ 
and  Ward;  and  Messrs.  Taylor^  Coleman^  and  Backman^  were 
appointed  such  committee."    See  19  Ind.  844. 

The  order  appears  to  have  been  voted  for  and  passed,  by 
two-thirds  of  the  members  then  present,  but  the  transcript 
Very  clearly  shows  that  the  city  council  of  Logansporl  is  com- 
posed of  10  members,  and  the  charter,  as  has  been  seen, 
affirmatively  requires  the  concurrence,  to  such  order,  of  two- 
thirds  of  the  members.  As  the  order  in  question  was  con- 
curred in  by  only  6  members,  and  that  number  not  being 
two-thirds  of  the  city  council,  it  must  be  deemed  a  nullity. 
Kile  v.  MaliUy  8  Ind.  84.  And  the  order  being  thus  inopera- 
tive, the  proceedings  subsequent  to  it  can  not  be  maintained. 

Per  Cttnam.— The  judgment  is  affirmed,  with  costs. 

D,  jD.  Pratt  and  D.  P.  Baldwin^  for  the  appellants. 


Johns  et  al.  v.  Harrison  et  al. 

Conteaot-^Pbomissort  Note. — Ay  as  principal,  and  B^  (7, 17,  and 
JEf,  as  his  endoraers  and  sureties,  were  indebted  by  note  to  jP,  in  a 
aertaia  ium,.  which  was  past  due.    They  desired  fttrther  time  for 
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payment.  It  was  agreed  therefore  that  the  debt  Bhould  be  renewed, 
«ad  new  notes,  by  way  of  renewal)  esecuted  by  the  same  parties, 
but  without  any  agreement  as  to  the  time  for  which  the  renewal 
notes  should  run*  A  then  procured  blank  notes,  and  caused  them 
to  be  filled,  except  as  to  the  time  of  maturity,  and  signed  by  him- 
self, and  endorsed  by  3^  (7,  D,  and  E^  as  his  sureties,  and  delivered 
in  that  condition  to  F,  who  thereupon,  filled  the  blank  for  the  time 
with  3  months.  At  the  time  the  notes  were  endorsed  by  some  of 
the  parties,  it  was  represented  to  them  by  Aj  that  the  renewal 
would  be  for  4  months,  and  Uiey  endorsed  the  note  with  that  an« 
derstanding,  but  F  had  no  knowledge  of  and  did  not  authorise 
auch  representations.  The  notes  were  not  paid  at  maturity;  F 
sued  on  them.  A  made  default.  The  endorsers  answered  by  a 
general  denial  under  oath,  and,  on  the  trial,  admitted  that  their 
signatures  were  genuine,  but  urged  that  the  notes  were  void,  be- 
cause they  had  been  altered  by  jP,  by  inserting  3  months  instead 
of  4,  after  they  had  been  executed  and  delivered  by  them. 
Held  J  1.  That  the  general  denial  under  oath,  merely  put  in  issue  the 
execution  of  the  notes,  and  excluded  all  questions  of  usury,  want 
and  failure  of  consideration,  and  flrand,  except  in  connection  with 
the  execution  of  the  notes. 

2.  That,  under  the  circumstances,  F  was,  by  implication,  authorised 
by  the  parties  to  fill  up  the  blank  as  to  the  time  of  payment,  at  his 
discretion. 

3.  That  the  representations  of  ^  to  the  endorsers  could  in  no  way 
effect  the  rights  of  jP,  who  had  not  authorised,  and  had  no  knowl- 
edge of  them,  and  that  proof  of  such  representations,  under  the 
issues,  was  irrelevant. 

4.  That,  upon  the  issues,  and  the  admissions  of  the  endorsers,  the 
burden  of  showing  the  invalidity  of  the  notes  rested  upon  them. 

APPEAL  from  the  Marion  Circuit  Court. 
Perkins,  J. — This  suit  is  founded  upon  a  promissory  note 
of  the  following  tenor : 
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^  $2S00  Indianapoii8f  June  8, 1861. 

On  September  Ist,  niter  date,  I  promise  to  pay  to  the  order 
Of  William  PerkinBy  2600  dollars,  negotiable  and  payable  at 
Harrison's  Bank,  Indianapoliey  Ind.j  for  value  received,  with- 
out any  relief  whatever  from  valuation  or  appraisement  laws. 

James  Faklst. 

Indonfed;  William  Perkins^  Jesse  Johns^  WiUiam  TT.  Booker^ 
JEU  Haverstick" 

The  Btiit  is  by  Alfred  and  John  (7.  S.  Harrison^  the  holders 
of  the  note. 

The  note  was  executed  upon  the  following  consideration, 
aa  disclosed  in  evidence,  and  as  admitted  by  all  parties: 

On  the  1st  of  June^  1861,  the  Harrisons  above  named,  held' 
a  note,  then  due,  for  6510  dollars,  on  James  Farly^  Freeman 
Farlyj  WiUiam  PerkinSy  Jesse  Johns^  William  W.  Hooker^  and 
Mi  Saversticky  some  of  whom  were  non-residents  of  Marion 
county.  At  the  date  mentioned  the  parties  were  not  prepared 
to  pay  the  note,  and  the  proposition  was  considered  of  divid- 
ing the  5510  dollar  note,  and  having  the  sum  secured  by  it, 
secured  by  two  new  notes,  given  on  further  time,  one  of 
which  was  to  be  executed  by  Freeman  Farley  and  certain 
other  persons,  and  the  other,  being  the  note  now  in  suit,  by 
James  Farley  B,nd  the  persons  now  on  said  note  with  him,  be- 
ing the  indorsers  of  the  5510  dollar  note,  and  defendants  in 
the  pending  suit. 

The  complaint  of  the  plaintiffs  is  an  ordinary  one  against 
the  makers  and  indorsers  of  a  note  payable  at  bank. 

James  Farley j  the  maker  of  the  note,  made  default.  The 
remainder  of  the  defendants,  being  the  indorsers,  put  in,  as 
their  sole  defence,  the  general  denial  under  oath.  This  formed 
the  only  issue  in  the  case;  and  what  did  it  embrace?  How 
broad  an  issue  was  itT  On  the  trial  of  it,  what  would  be  the 
course  of  evidence? 
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The  issue  covered  simply  the  question  of  the  execution^  the 
signing  with  intent^  &c.,  the  note  in  suit.  It  excluded  the 
questions  of  usury,  want  and  failure  of  consideration,  fraud, 
except  as  it  might  exist  in  connection  with  the  signing,  &c. 

And  on  the  trial  of  the  issue,  when  the  plaintifis  had  pro* 
duced  the  note,  fair  on  its  face,  and  proved  the  genuineness 
of  the  signatures  upon  it,  they  would  have  made  out  a  prima 
facie  case  against  the  defendants.  The  burden  would  then 
have  been  upon  the  defendants,  to  show  that  the  note  had 
been  altered,  or  filled  up  contrary  to  agreement,  &c.,  after 
they  signed  it,  or  some  kindred  fact  to  these.  iN'ow,  upon 
the  trial  in  this  case,  the  plaintiffi  produced  a  note,  fair  on 
its  face,  with  protest,  notice,  &c.,  and  the  defendants,  there- 
upon  admitted  their  signatures  thereto,  and  waived  proof, 
&c.,  and  the  note  and  protest,  Ac,  went  to  the  jury  without 
objection.  Thus,  the  admissions  of  the  defendants  placed 
the  plaintifis  befoi^  the  jury  with  a  title,  prima  fade  to  judg- 
ment. 

The  single  point  made  by  the  defendants,  that  is,  by  the 
four  indorsers,  they  alone  making  defence,  against  the  note 
was  that  it  should  have  been  payable  at: four  months,  instead 
of  the  Ist  of  September  J  which  was  but  three  months  from  the 
falling  due  of  the  original  6510  dollar  note.  It  was  admitted 
that  the  note  was,  in  fact,  given  to  the  Harrisons  for  a  part  of 
the  original  note,  and  known  to  be  so  by  the  defendants,  when 
they  signed  it.  It  is  also  conceded  that  the  note  was  blank, 
as  ta  time  of  payment,  when  it  was  signed  by  the  defendants, 
and  that  but  one  of  them  signed  it  in  the  presence  of  either 
of  the  Harrisons.  Hence  it  is  not  pretended  that,  at  the  time 
of  signing,  either  of  the  Harrisons  made  any  agreement  with 
the  defendants  as  to  time.  But  the  claim  is  that  the  Harri-^ 
sonSy  prior  to  the  time  of  signing,  agreed  with  James  Farley y 
the  maker,  that  the  note  should  be  at  four  months,  and  that 
Farley  took  it  round  to  the  indorsers,  blank  as  to  time,  and 
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pirocnred  their  signatures,  telling  them  it  was  to  be  made  a 
four  months'  note.  Why,  if  the  time  of  payment  had  been 
actually  agreed  on  before  the  note  was  signed,  it  was  not 
stated  in  the  note,  as  well  as  all  other  parts  of  it,  is  not  ex- 
plained. The  question  of  time  of  payment  was  with  the 
Harriaona.  They  already  had  the  parties  upon  a  note  then 
due,  for  the  same  money,  and  could  sue  them  at  once.  They 
could  dictate  time  and  terms  of  extension,  not  the  defendants 
who  were  then  liable  to  immediate  suit.  It  should  be  consid- 
eredy  however,  that  the  Harrisons  may  have  had  some  interest 
in  keeping  their  money  out  on  good  security,  as  they  were, 
perhaps,  doing  by  the  renewal  notes ;  but  the  debtors  were 
bound  to  pay,  renew,  or  be  sued ;  and  renewal,  even  for  a 
day,  did  them  no  harm  and  was  so  much  time  gained.  The 
renewal  was  their  business,  not  the  Harrisons^  and  they  were 
not  agents  of  Harrisons  in  procuring  the  renewal.  It  was 
not  the  case  of  a  new  loan  upon  agreed  terms. 

And  ia  case  of  renewals  of  this  character,  as  it  is  generally 
.  matter,  to  a  considerable  extent,  of  accommodation  by  the 
bank,  it  is  not  unfrequent  for  parties,  who  do  not  wish  to^ 
spend  time  in  going  to  the  bank  themselves,  to  sign  paper  in? 
blanlc,  leaving  it  with  the  principal  to  finally  arrange  the- 
question  of  time  at  the  last  moment,  on  delivering  the  paper- 
Hence,  previous  indefinite  talk  as  to  probable  time  of  exten-^ 
sion  should  be  cautiously  received  as  evidence,  if  received 
at  all. 

The  note  in  suit  was  delivered  on  the  8th  day  of  June^  in 
Harrison^  Bank,  in  IndianapoliSy  and  the  blank  as  to  the  day 
of  payment  thereof  was  then  and  there  filled.  The  note  was 
then  and  there  signed,  also,  by  two  of  the  parties  to  it,  viz : 
James  Farley^  the  maker,  and  Haversticky  one  of  the  indorsers. 
It  had  previously  been  indorsed  by  PerkinSj  Johns  and  Hooker^ 
the  other  parties  to  it,  but  when  and  where  does  not  appear. 

The  note  was  signed  at  the  bank  by  Farley  and  Haverstick 
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after,  or  during  a  conversation  with  A.  Harrison,  one  of  the 
plaintifis,  as  to  the  time  the  note  shonld  ran,  and  that  con- 
Tersation  ougl\t  to  determine  the  contract,  if  there  was  one, 
in  that  particular  as  to  Hctverstick  and  Farley,  For  the  note 
was  delivered  blank  to  the  Harrisons,  upon  a  contract  as  to 
filling  the  blank  or  it  was  not.  If  it  was,  that  contract,  being 
proved,  must  control.  If  it  was  not,  then  a  contract  was 
waived,  and  the  Harrisons  were  left  with  the  implied  author- 
ity to  fill  the  blank  at  their  discretion.  What  occurred,  then, 
at  the  delivery  of  the  note  7 

Mr.  Farley  says  the  note  was  sighed  by  himself  and  Haver- 
stick  at  Harrison^s  Bank  on,  he  thinks,  the  8th  of  June.  Ko 
persons  were  present  but  A»  Harrison,  Haverstick  and  him- 
telf.  ^  Mr.  Harrison  went  on  to  state  that  he  would  give  me 
time  to  get  my  wheat  off.  The  time  the  note  was  to  run 
would  give  me  time  to  get  my  wheat  off.  There  was  a  good 
deal  said  about  the  note  one  way  and  another.  If  I  mistake 
not,  he  said  in  my  presence  to  Mr.  Haverstiek,  he  wanted  to 
{^ve  me  four  months,  and  my  brother  six,  as  we  had  had  bad 
luck.  The  time  was  not  filled  in  before  we  signed  the  note. 
Mc  Harrison  took  it  and  went  into  the  front  room  of  the 
sbank." 

Mr.  Haverstiek  says :  ^^  Put  my  name  on  the  note  in  Harri- 
f9on^s  Bank.  Harrison  said  James  had  stuff  enough  to  pay 
it,  and  four  months  would  give  him  ample  time  to  get  it  off." 
'The  blank  was  not  filled  as  to  time  of  payment  when  I  signed 
'.it.  Harrison  took  it  into  the  front  room.  ^I  understood 
sand  signed  the  note  as  a  four-months  note." 

J.  C.'S.  Harrison  says :  "  The  note  was  brought  to  me  out 
•of  the  back  room  to  fill  up,  with  HaversticKs  name  on  the 
vback  of  it,  and  I  filled  it  up  and  Farley  signed  it.  I  said  to 
ihim.  You  will  remember,  the  note  comes  due  1st  September, 
fwithontinotioe.   A^lfrtd  Harrison  then  took  the  note  into  the 
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back  roomy  and  I  suppose  showed  it  to  Haver^ticky  but  doa't 
know." 

A^roi  Harrison  denies  any  agreement  to  give  fonr  months^ 
and  says  Saversiick  saw  the  note  as  it  was  filled  np. 

It  was  proved  that  some  time — ^but  how  long,  does  not  ap« 
pear— before  the  8th  of  June^  when  the  note  was  perfected 
and  delivered,  Jamea  Farley  had  procured  a  blank  bank  note 
from  J.  C  S,  Harrisony  and  had  got  upon  it  the  names  of 
JPcrkinSy  JohfUj  «nd  Booker y  as  indorsers,  telling  them  it  was 
for  the  renewal  of  their  note  then  lying  under  protest,  and 
that  they  were  to  have  four  months ;  that  the  Sarrisona  had 
told  him  they  would  be  accepted  as  indorsers ;  but  there  is 
not  a  word  of  evidence  showing  that  the  Marriaona  had  the 
slightest  intimation  of  what  passed  between  Farley  and  those 
indorsers,  and  it  is  not  pretended  that  the  Harriaona  ever  had 
any  communication  with  them,  ^ov  do  we  think  there  is 
any  evidence  tending  to  show  that  Farleyy  in  obtaining  their 
signatures,  was  acting  as  the  agent  of  the  Harriaona.  It  was 
this  skeleton  note,  thus  indorsed,  that  was  signed  and  deliv- 
ered  at  Harrison'a  Bank  on  the  8th  of  June.  There  is  noth- 
ing said  about  what  the  skeleton  contained. 

The  evidence  above  set  forth  shows  conclusively  that  no 
contract  had  been  made  by  the  Harriaona  with  either  Farley 
or  Haveraticky  «id  it  is  not  pretended  that  tiiere  had  been 
with  any  body  dse,  before  the  8th  of  Junty  for  four  months' 
time ;  for  it  is  plain  that  it  was  treated  on  that  day,  at  the 
filling  up  of  the  note,  as  an  unsettled  point  resting  in  the  in- 
dulgence of  the  Harriaona.  Other  evidence  shows  that  for 
near  two  weeks  there  had  been  occasional  conversations  as  to 
what  the  Harriaona  would  do,  or  wanted  to  do;  but  there 
was  no  closed  agreement,  and  those  conversations  can  have 
no  controlling  influence  in  the  case— may  be  laid  out  of  it. 

Coming  now*  to  the  legal  propositions  involved,  we  may 
say — 
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1.  If  the  note  in  question  was  prepared  by  the  defendants 
and  Farley  to  be  delivered  to  the  Harrisons  in  renewal  of  an- 
other note,  then  due,  or  a  part  thei'eof,  and  was  delivered  to 
them,  blank  as  to  the  time  of  payment,  and  without  any 
agreement  upon  the  point,  it  authorized  them  to  fill  that 
blank.  Holland  v.  Hatch,  11  Ind.  497,  and  cases  cited ;  Byles 
on  Bills,  American  note,  side  p.  254 ;  Ross  on  Bills,  top  p. 
111.    The  evidence  shows  the  fact  to  have  been  thus. 

2.  Any  agreement  between  the  defendants  and  Farley^  as 
to  how  that  blank  should  be  filled,  of  which  the  Harrisons 
had  no  notice,  would  not  aiFect  or  control  their  right  to  fill 
the  blank.  Carr  v.  Moore,  2  Ind.  602;  Lambert  v.  GarrM^ 
Wright  (O.)  108;  Spencer  v.  Buchanan,  id.  588;  Passumsie 
Bank  v.  Goss,  31  Verm.  R.  815.  See  Montague  v.  PerldnSy  22 
Eng.  Law  and  Eq.  R.  516 ;  Sedy  v.  The  People,  note,  Am.  L. 
Reg.,  !N^.  S.,  Vol.  II.,  p.  844.  And  evidence  of  such  an  agree* 
ment  would  be  irrelevant  upon  the  trial  in  a  ease  like  the 
present,  where  it  had  not  been  brought  to  the  knowledge  of 
the  holder  of  the  bill. 

Let  us  now  look  more  minutely  at  the  matters  more  par- 
ticularly complained  of. 

The  Court  instructed  the  jury  that  the  burden  of  showing 
the  note  invalid  was  upon  the  defendants,  the  indorsers.  Ab 
the  case  was  placed  before  them,  this  was  right,  because  the 
defendants,  at  the  outset,  admitted  to  the  jury  that  their  sig- 
natures upon  the  bill  before  them,  which  was  fair  on  its  face, 
were  genuine.  The  Court  had  a  right  to  assume  that  they 
were  indorsers  to  the  extent  of  their  own  admissions. 

The  Court  instructed  the  jury  that  if  the  Harrisons  had 
agreed  before  the  blank  was  filled,  and  before  the  defendants 
signed  it,  that  it  should  be  filled  at  four  months,  and  they 
filled  it  for  a  less  time,  it  would  avoid  the  note.  The  jury,  in 
finding  for  the  plaintiff,  found  the  Harrisons  had  made  no 
such  contract.    This  goes  to  the  bottom  of  the  case. 
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If  there  was  no  Buch  contract,  Farley  had  no  authority  to 
represent  to  the  indorsers  that  there  was,  and  such  represen- 
tation, if  made,  not  being  communicated  to  the  Harrisons^ 
would  not  bind  them,  and  was  not  pertinent  as  evidence. 

On  the  whole,  though  some  points  in  the  case  are  not  as 
satisfactory  as  they  might  be,  we  think  the  judgment  in  it 
ought  not  to  be  reversed.  The  equity  is  with  the  plaintifb 
below.  Justice  has  been  done.  The  defendants  owed  the 
money,  the  whole  of  it,  so  far  as  this  record  shows,  and  ought 
to  pay  it  The  Harrisons^  plaintiflb  below,  had  talked  about 
giving  them  four  months'  time,  but  no  agreement  had  been 
made  to  that  effect  While  this  talk  was  going  on,  the  in- 
dorsers put  their  names  upon  a  note,  blank  as  to  time,  then 
in  the  hands  of  Farlex/y  the  principal,  who  was  acting  for  all 
these  parties,  then  lying  under  protest  foi^  non-payment  of 
this  money.  Now,  suppose  Farley  repeated  to  them,  as  he 
might  have  done,  the  talk  of  the  Harrisons  of  giving  four 
months,  but  that  it  was  not  settled,  and  they  still  signed  the 
note  to  be  conveyed  to  Harrisons^  blank  as  to  time.  This 
would  have  been  saying,  by  implication,  get  four  months,  if 
you  can ;  if  not,  take  what  you  can  get  This,  it  seems  to 
us,  is  the  case. 

The  failure  to  take  final  judgment  below  against  Farley 
can  not  be  raised  as  an  objection,  for  the  first  time,  by  the 
appellants  in  this  court. 

Per  Curiam. — The  judgment  is  affirmed,  with  2  per  cent 
damages  and  costs. 
jB.  K.  Elliott  and  N.  B.  Taylor,  for  the  appellants. 
Barbour  ^  Howland^  for  the  appellees. 

(1)  The  counsel  for  the  appellants  argue :  It  was  error  to  exclude 
proof  of  the  representations  of  Farley  at  the  time  of  the  indorse- 
ments of  the  notes.  Such  representations  were  a  part  of  the  ret  gt^ta. 
Sesnam  t.  LitOe,  9  N.  H.  B.  271;  1  Phil.  Ev.  191;  Doe  v.  Sec^gat^ 
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5  Blackf.  271 ;  Sirange  y.  Dtmohne,  4  Ind.  827 ;  Weimar  ▼.  MeU,  1 
Ohio  S.  R.  26 ;  Sior j  on  Agency,  §§  57,  84 ;  2  Greenl.  on  Sy.  §§  60, 
65. 

By  the  geoeral  denial  under  oath,  the  burden  of  proving  every  ma- 
terial allegation  was  imposed  upon  the  plaintiffs.     Johru  v.  Stebhrnt, 

5  Ind.  364 ;  7  Ind.  429. 

The  sworn  denial  admitted  nothing,  and  when  the  understanding 
with  Farl^  and  its  violation  were  shown,  the  burden  of  proof  rested 
upon  the  plaintiffs.  Ed.  on  Bills,  686,  et  seq. ;  2  Greenl.  on  Ev.  172 ; 
Miller  v.  Raee^  1  Burr,  452 ;  Grant  v.  VaughaUy  and  Vather  v.  Eort, 

6  Grant,  83 ;  Chitty  on  Bills,  648 ;  Oathie  v.  Han9en,  1  Duer  N.  T. 
B.  309. 

(2)  The  appellees'  brief  is  not  in  the  record,  and  part  df  Ok% 
printed  brief  of  the  appellants  is  also  gone. 


Hoot  v.  Spade. 

Damages — ^Vxndors  and  Pubghasebs. — ^Where  there  is  a  failure  of 
title  to  a  tract  of  land  purchased  and  taken  possession  of,  and  there 
is  not  a  rescission  of  the  contract  on  that  account,  the  measure  of 
di^magea  on  eviction  from  such  part,  in  the  absence  of  special  cir- 
^mstances,  is  a  sum  bearing  the  same  proportion  to  the  price  of 
the  whole  land  which  such  part  bears  to  the  whole  tract  of  land. 

Amendment — Pbactige. — ^After  the  jury  has  been  sworn  and  a  part 
of  the  evidence  heard,  it  is  too  late  for  either  party  to  amend  by 
adding  a  new  cause  of  action,  or  defence,  to  be  examined  and  dis- 
posed of  in  the  pending  trial. 

Pbaotice — JuBY. — Where  the  issues  are  altered  after  the  jury  is 
sworn,  the  jury  must  be  re-sworn  before  hearing  the  cause. 

APPEAL  from  the  Elkhart  Common  Pleas* 
Per  Curiam. — Bait  to  foreclose  a  mortgage.    Jndgmeat  for 
the  defendant. 
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The  following  efltablished  legal  propositionB  diapoee  of  thtf 
questions  arising  in  the  cause. 

1.  Where  there  is  a  failure  of  title  to  a  part  of  a  tract  of 
land  purchased  and  taken  possession  of,  and  there  is  not  a  re- 
scission of  the  contract  on  that  account,  the  measure  of  dam- 
ages on  eviction  from  such  part,  in  the  absence  of  special  cir- 
cumstances,  is  a  sum  bearing  the  same  proportion  to  the  price 
of  tbe  whole  that  such  part  bears  to  the  entire  tract  of  land. 
Philips  V.  Bdcheri,  17  Ind.  120;  Dodds  v.  Toners  8  Ind.  427. 

2.  After  the  jury  has  been  sworn  and  a  part  of  the  evi- 
dence heard,  it  is  too  late  for  either  party  to  amend  by  adding 
a  new  cause  of  action  or  defence,  to  be  examined  in  the  pend- 
ing trial.  MUes  v.  FanAom,  17  Ind.  245 ;  The  Danville^  ^e.  v. 
The  State,  16  id.  456. 

8.  Where  the  issues  are  altered  after  the  jury  is  sworui  the 
jury  must  be  re-sworn  before  hearing  the  caus^  Kerseh^ 
haugher  v.  Slusserj  12  Ind.  453, 

The  judgment  is  reversed,  with  costs.  Cause  remanded, 
with  leave  to  amend,  Ac. 

John  H.  Baker  and  Myron  Baker ,  for  the  appellants.^ 

(1)  There  is  no  brief  in  the  files  for  the  appellee.  The  counsel 
fbr  tbe  appellant  urge :  In  an  action  to  recover  damages  for  the 
breach  of  the  eoyenants  in  a  deed,  wh^  no  fraud  is  alleged,  the  pur- 
chaser cai)  only  recover  his  purchase  money  with  interest.  2  Blaokf. 
274;  2  t^.  143;  7  Ind.  450 ;  Sedgw.  on  Meas.  of  Dam.  o.  6. 

Bat  where  there  is  a  failure  of  title  only  to  a  part  of  the  property, 
the  rule  is,  that  the  purchaser  is  entitled  to  reoover  such  part  of  the 
purchase  price,  with  interest  as  the  whole  of  the  part  to  which  title 
has  failed  bears  to  the  value  of  the  entire  purchase.  4  Kent  Oom.  § 
477;  Morrity.  Fhelpt,  5  John.  B.  49;  Outhr%eyf,Fiig$lmf,l2id.\2^\ 
Wagtr  v.  SchuyUr,  1  Wend.  555;  Dimmich  v.  Lochufood,  10  id.  142; 
Cfrifiih  V.  Repwldi,  1  How.  U.  8.  B.  609;  Bawle  on  Gov.,  2d  ed.,  110 
eittq.;  ^rnin  v.  /^nytison,  15  N.  Y.B.  437;  Gile$r.  Dmrgo,  1  Doer. 
831;  Sedgw.  on  Meas.  Dam.,  17  tt  9eq.;  Michael  v.  Milh^  15  Ohio  B. 
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604 ;  Wa^  Y.  ffoward,  15  Ind.  169 ;  Bond  v.  Me  QuaUkbaum,  1  MoCord 
684;  McAlpinY.  Woodruf,  11  Ohio  S.  R.  120;  King  v.  Keru'  Adm'r, 
5  Ham.  0.  R.  98;  Backus  v.  McCoy,  3  id.  Id.  211;  Foote  t.  BumeU, 
10  Ohio  326;  4  Hals.  143;  8  Pick.  455;  10  Conn.  422.     • 

A  mortgagor  is  estopped  by  the  covenants  in  his  mortgage  to  aver 
a  want  of  title  to  the  land.  1  R.  S.  1852,  p.  234;  Oro$s  v.  Robinson, 
21  Conn.  387. 


90  a» 

20    888;  ^» 

ISO    lOQi 


Joseph  RiSTmB,  Auditor  of  State  v.  The  Stats  of  Indiana 
ex  rel.  The  Board  of  Commissioners  of  the  Sinking  Fund. 

Payment  of  Interest  on  State  Debt. — Neither  section  16,  1  0-.  & 
H.  650,  nor  section  3,  1  G.  &  H.  503,  nor  any  other  subsisting  law 
of  the  State  of  Indiana,  authorizes  the  State  officers,  or  any  of 
them,  to  pay  the  interest  on  the  State  debt,  without  a  specific  ap- 
propriation by  law  of  the  money  necessary  to  pay  the  same ;  nor 
does  either  of  said  sections,  or  any  other  subsisting  law  of  the  State, 
make  such  appropriation. 

Revenue  of  State. — All  revenues  of  the  State,  designed  for  th^ 
liquidation  of  her  indebtedness,  must  be  first  paid  into  the  State 
treas^iry,  and  then  withdrawn  therefrom  in  the  manner  prescribed 
by  law. 

No  money  can  lawAilly  be  drawn  fVom  the  treasury,  but  in  pursuance 
of  appropriations  made  by  law. 

Appropriation. — ^An  appropriation,  as  applicable  to  the  general  fund 
in  the  treasury,  is  an  authority  from  the  Legislature,  given  at  a 
proper  time,  and  in  legal  form,  to  the  proper  officers,  to  apply  sums 
of  'money  out  of  that  which  may  be  in  the  treasury,  in  a  given 
year,  to  specified  objects,  or  demands  against  the  State. 

An  appropriation  of  money  to  a  specific  object  is  an  authority  to  the 
proper  officers  to  pay  the  money,  because  the  Auditor  would  be 
thereby  authorized  to  draw  his  warrant  for  such  money,  and  the 
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treasurer  to  pay  sneh  warrant,  if  he  had  appropriated  money  in  the 
treasury* 
An  appropriation  may  he  proapectiye. 

APPEAL  from  the  Marion  Circuit  Court. 

Perkins,  J. — Indiana  owes  a  foreign  debt  contracted  ante* 
rior  to  the  war,  the  aggregate  annual  interest  on  which  is 
820,000  dollars,  payable  semi-annually,  on  the  first  days  of 
January  and  July^  in  the  city  of  New  York^  to  such  persons 
as  may  hold  her  bonds.  To  the  punctual  payment  of  the 
principal  and  interest  of  this  debt  the  faith  of  the  State  is 
solemnly  pledged ;  and  the  non-payment  of  either,  when  due, 
would  cover  the  State  with  dishonor. 

The  money  to  pay  these  demands,  at  the  proper  times,  must 
be  provided  by  the  State,  and  placed  in  l\er  treasury,  before 
it  can  thus  be  applied  in  payment.    1  G.  &  H.  645. 

The  modes  that  may  be  adopted  by  the  State  to  place  the 
necessary  money  in  the  treasury,  preparatory  to  payment  of 
demand  againft  her,  are  taxation,  borrowing.  L;  Const 
art  10,  sec,  6 ;  but  the  money  raised  by  either  mode  must  be 
placed  in  the  State  treasury  before  it  is  applied  in  payment 
of  debts.  This  is  expressly  required  by  statute.  1  G.  &  H., 
p.  645.  The  money  must  be  paid  to  the  several  creditors  of 
the  State,  by  the  Agent  of  State,  in  the  city  of  New  York^ 
but  it  must  be  transferred  to  him,  to  be  thus  used,  from  the 
treasury  of  the  State,  at  Indianapolis^  by  the  State  Treasurer, 
Such  is  the  statute.  In  the  Code  of  1848,  p.  292,  we  find  this 
section : 

**  Sbo.  20.  The  Treasurer  shall  also  advance,  from  time  to 
time,  to  the  State  Agent,  such  sums  of  money  as  shall  be  nec- 
essary to  pay  the  principal  and  interest  on  the  public  debt,'' 
&c. 

By  the  act  of  1859,  it  is  provided  that,  ^^  at  some  conven- 
ient period,  prior  to  the  falling  due  of  the  interest  on  the  for- 
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eign  debt  of  the  State,  payable  at,  &c.,  the  Treasurer  shally 
&c.,  traDsmit  to  New  York"  &c.  This  section  is  incomplete, 
in  this,  that  it  does  not  say  to  whom,  in  New  Torkj  the  Trea- 
surer shall  transfer  the  money ;  but  when  we  look  at  the  acts 
pi'escribing  the  duty  of  the  Agent  of  State,  we  find  the  de- 
fect may  be  conjecturally  supplied ;  nor  does  the  section  apply 
or  directly  authorize  the  application  of  the  money  in  payment 
of  any  thing.  The  question  now  arises  how,  upon  what  au- 
thority, what  condition  precedent,  can  the  Treasurer  make 
the  transfer  or  advance  the  funds  ?  The  law  explicitly  an- 
swers the  question.  By  the  Code  of  184S,  j).  252,  it  was  en- 
acted: 

^'Sec.  21.  Such  advances  shall  be  made  on  requisitions 
drawn  by  the  Auditor  of  public  accounts  on  the  Treasurer  of 
State,  which  shall  be  numbered,  and  the  amount  thereof 
charged,  by  said  Auditor,  to  the  Commissioner  or  Agent  re- 
ceiving the  same,  in  a  book  to  be  kept  for  that  purpose;  and 
for  the  amount  so  charged,  the  Commissioner  or  Agent  shall 
settle  with  the  Auditor,"  &c. 

**  Sec.  22.  For  the  amount  of  satisfactory  vouchers  pro- 
duced at  such  settlements,  the  Auditor  shall  issue  warrants 
with  which  shall  be  redeemed  the  requisitions  before  issued ; 
and  should  any  amount  yet  remain  in  any  such  Agent's  hands, 
he  shall  refund  the  same  to  the  treasury,  unless  the  same  shall 
be  required  for  a  new  expenditure,  when  a  new  requisition 
shall  be  obtained  therefor.'^ 

Under  this  statute,  then,  a  reasonable  time  before  the  in- 
terest fell  due,  the  Agent  of  State  procured  from  the  Auditor 
a  requisition  on  the  Treasurer,  upon  which  the  latter  trans- 
mitted the  money  to  the  Agent,  which  requisition  was  after- 
ward redeemed  by  a  warrant.  But  in  1859  the  law  seems  to 
have  been  changed  to  this  extent,  that  the  warrant  issues  in 
the  first  instance  in  place  of  the  requisition,  thus  simplifying 
the  transaction  without  any  possible  increase  of  hazard  to  the 
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pablic  fand.  Sec.  7  of  the  act  of  1869  (1  Q.  k  H.  647)  de* 
dares  that  ^the  Treasurer  of  State  is  expretfsly  prohibited 
from  paying  any  money  ont  of,  or  transferring  any  money 
from,  the  treasury  of  State,  except  upon  the  warrant  of  the 
Auditor  of  State/'  It  is  thus  plain  beyond  a  doubt,  that  the 
Agent  of  State  must  receive  the  money  for  the  payment  of 
our  interest,  whether  that  money  may  have  been  raised  by 
taxation,  borrowing,  or  otherwise,  from  the  treasury  of  the 
State,  and  that  the  Treasurer  can  not  now,  nor  could  be  ever, 
transfer  or  advance  that  money  to  the  Agent,  except  upon 
authority  previously  given  by  the  Auditor  of  State,  a  war* 
rant  from  him,  or  a  requisition,  the  equivalent  of  a  warrant. 

This  settles  the  question  as  to  the  power  and  duty  of  the 
Treasurer,  because,  by  sec.  3  of  the  act  of  February  22, 1861, 
it  is  made  a  criminal  ofience  for  the  Treasurer  to  pay  out 
money  in  any  other  manner  than  as  prescribed  by  law.  2  G. 
&  H.,  p.  456.  It  now  devolves  upon  us  to  ascertain  when  the 
Auditor  is  authorized  to  draw  his  warrant. 

The  Constitution  of  the  State  provides,  art.  10 : 

^  Sbc.  2.  All  the  revenues  derived  firom  the  sale  of  any  of 
the  public  works  belonging  to  the  State,  and  from  the  net  an- 
nual income  thereof,  and  any  surplus  that  may,  at  any  time, 
remain  in  the  treasury,  derived  from  taxation  for  general 
State  purposes,  after  the  payment  of  the  ordinary  expenses 
of  the  Government,  and  of  the  interest  on  bonds  of  the  State, 
other  than  bank  bonds,  shall  be  annually  applied,  under  the 
direction  of  the  General  Assembly,  to  the  payment  of  the 
principal  of  the  public  debt. 

*^  Sec  8.  No  money  shall  be  drawn  from  the  treasury,  but 
in  pursuance  of  appropriations  made  by  law.'' 

Section  two,  it  will  be  observed,  directs  that  the  funds 
shall  be  annually  applied  *^  under  the  direction  of  the  Legis- 
lature," showing  that  there  must  be  under  that  section  a  leg- 
islative direction  relating  to  each  year;  and  section  three 
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points  out  how  the  legislative  direction  is  to  be  given,  viz., 
by  an  appropriation  of  the  money.  And  sec.  8  of  the  act  of 
February  23»,  1861,  (Acts  1861,  p.  112,)  enacts  thus : 

^^  If  the  Auditor  of  State  shall  draw  any  warrant  upon  the 
Treasurer  of  State,  unless  there  be  money  in  the  treasury  be- 
longing to  the  particular  fund  upon  which  the  same  is  drawn, 
to  pay  the  same,  and  in  conformity  to  appropriations  made 
by  law,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  fined  in  any  sum  not  less 
than  100  dollars  nor  more  than  1000  dollars,  and  be  impris- 
oned in  the  county  jail  not  less  than  one  nor  more  than  six 
months."    2  G.  &  H.,  p.  457. 

This  act  of  1861,  is  defective  in  not  defining  what  an  ap- 
propriation is,  as  a  guide  to  the  Auditor  in  regulating  his 
action;  but  the  very  fact  that  the  Legislature  enacted  no 
definition  aigues  that  they  must  have  supposed  that  an  ap- 
propriation was  something  palpable,  distinct,  recognizable, 
clear  in  its  own  expression  so  that  it  could  not  be  mistaken. 

Can  it  be  possible  that  this  thing  of  an  appropriation,  so 
important  as  to  be  made  the  subject  of  a  distinct  constitu- 
tional provision,  and  the  mistaking  of  it  by  an  ofiElcer,  a  crim- 
inal offence  is  anything,  everything,  and  nothing,  according 
to  circumstances ;  something  to  be  ascertained  by  conjecture, 
or  created  by  imagination  ? 

As,  then,  the  Treasurer  can  not  transfer  the  money  to  the 
State  Agent  without  a  warrant  from  the  Auditor,  and  the 
latter  can  not  issue  the  warrant  without  an  appropriation, 
the  whole  question  in  the  case  turns  upon  the  existence  of 
that  fact. 

The  Auditor  necessarily  decided  this  question  for  himself, 
on  the  application  for  the  warrant,  and  he  decided  against 
the  existence  of  an  appropriation,  and  refused  the  warrant. 
Thereupon  this  proceeding  was  instituted  against  him  by 
creditors  to  compel  the  issue  of  the  warrant.    The  Court  be- 
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low  ordered  the  warrant  to  issue.  The  Auditor  appealed. 
The  application  for  the  writ  was  not  premature,  and  if  there 
was  an  appropriation  on  which  it  might  issue,  the  judgment 
of  the  Court  below  was  right. 

Was  there  an  appropriation?  There  was  none  in  any  act 
purporting  to  be  an  appropriation  bill.  Can  one  be  construct- 
ively deduced  out  of  other  acts  found  in  the  statute  book? 

This  leads  to  the  inquiry,  whaitconstitutes  an  appropriation 
within  the  provision  of  the  constitution  prohibiting  payment 
without  one.  What  is  meant  by  this  constitutional  inhibi- 
tion, this  limitation  upon  executive  power;  why  was  it  made 
a  part  of  the  paramount  law  of  the  State?  Why  were  not  i 
the  executive  and  administrative  officers  left  to  their  own  dis'  j 
cretion  In  the  use  of  the  public  revenues?  History  answers  \ 
these  questions.  The  restraints  contained  in  all  the  Ameri- 
can 8t»te  constitutions,  and  in  the  constitution -of  the  United 
StateSy  upon  the  powers  of  the  different  departments  of  Gov- 
ernment were  imposed  with  a  view  to  provide  against  some 
abuse  of  such  powers  which  had  been  practiced  in  England^ 
the  country  from  whi<ih  our  fathers  came,  the  country,  in- 
deed, from  which  they  fled  to  escape  the  evils  flowing  from 
abuses  of  the  powers  of  Government.  Most  of  the  provis- 
ions of  our  American  constitutions,  containing  the  restraints 
mentioned,  were  taken  substantially  from  certain  solemn  de- 
claratory acts  or  resolutions  of  the  British  Parliament,  passed 
at  certain  times  in  the  history  of  Great  Britain,  when  the 
people  claimed  and  were  asserting  their  rights,  or  were  at- 
tacking abuses,  and  which  acts  were  regarded  as  enunciating 
great  fundamental  principles,  the  observance  of  which  by  the 
Government,  would  secure  their  rights  and  correct  those 
abuses.  Magnu  Charta  extorted  from  King  John^  the  peti- 
tion of  right  from  Charles  the  First;  the  habeas  carpus  act  un- 
der Charles  the  Second;  the  bill  of  rights  declared  to  WiUiam 
and  Mary  J  after  the  abdication  of  James  the  Second^  and  the 
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act  of  settlement  of  12  and  18,  of  William  the  Thirds  are  the 
principal  of  the  great  acts  declaratory  of,  and  designed  to  se- 
cure and  perpetuate  the  liberties  of  Englishmen. 

Among  the  principles  of  Government  thus  settled  in  Groat 
Britain  was  this:  That  the  King,  or  Executive  Department, 
should  not  use  the  money  in  the  National  Treasury  except  as 
specially  appropriated  by  Parliament.  In  the  earlier  period 
of  English  history,  it  appei^s  that  the  King  both  levied  or 
imposed,  and  expended  the  public  revenues  by  his  own  au- 
thority. He  was  thus  independent  of  his  people,  and,  as  a 
matter  almost  of  course^  was  tyrannical  and  wasteful  in  ad- 
ministration.   See  1  Black.  Comm.,  chap.  8. 

The  first  important  check  on  this  money  power  of  the 
King  was  the  establishment  of  the  great  principle  ^'that 
without  the  sanction  of  parliament  no  tax  of  any  kind  can 
be  imposed.".  This  principle  rendered  the  King  dependent 
upon  the  legislative  power  for  the  amount  of  money  he  might 
expend,  but  still  left  it  to  his  discretion,  or  that  of  his  officers, 
to  spend  the  money  raised  by  Parliament  at  will ;  that  is,  to 
apply  it  to  such  claims  made  upon  thef  treasury,  as  he  or  they 
chose,  to  the  neglect  of  others.  The  money  was  used  where 
self  gratification,  favoritism  and  corruption  could  be  best  ac- 
complished while  just  demands  upon  the  treasury  were  left 
unpaid.  ^^  While  Danby  was  at  the  head  of  the  finances,  the 
creditors  had  received  their  dividends,  though  not  with  the 
strict  punctuality  of  modern  times;  but  since  the  victory 
won  by  the  Court  over  the  Whigs,  not  a  farthing  had  been 
paid,  and  no  redress  granted  to  the  sufierers  till  a  new  dy- 
nasty established  a  new  system."  Macauley,  vol.  1.  p.  224. 
Till  that  was  done  the  public  creditors,  he  says,  were  plun- 
dered, and  the  public  revenues  wasted  in  extravagance  and 
corruption  by  the  Court.  The  new  system  referred  to  was 
established  at  the  revolution  of  1688,  and  was  regarded  as  of 
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the  highest  importance*  What  it  was  is  thus  gtated  in  Crea- 
sy on  the  English  Constitution)  p.  298: 

"  In  addition  to  this  important  guarantee^  (the  mutiny  act,) 
for  the  regular  meeting  of  Parliament,  a  system  of  settling 
the  royal  revenue  was  established  in  Wifiiam'^  reign,  which 
necessitated  the  observance  of  the  same  constitutional  prin^ 
ciple.  The  House  of  Commons  then  determined  no  longer 
to  vote  to  the  crown  certain  general  large  sums  of  revenues 
to  foe  applied  to  particular  purposes,  according  to  the  royal 
discretion ;  but  they  appropriated  specific  parts  of  the  reve- 
nue to  specific  purposes  of  government«  This  principle  had 
been  previously  attempted,  but  it  is  only  since  1688  that  it 
has  been  strictly  enforced/' 

Says  Mr.  HaVLam^  in  his  Constitutional  History,  p.  565: 
<*  This  great  and  fundamental  principle,  as  it  has  long  been 
justly  considered,  that  the  money  voted  by  Parliament  is  ap* 
propriated,  and  can  only  be  applied,  to  certain  specified  heads 
of  expenditure,  was  introduced,  as  I  have  before  mentioned, 
in  the  reign  of  Charles  the  Second^  and  generally,  though  not 
in  every  instance,  adopted  by  his  Parliament.  The  unworthy 
House  of  Commons  that  sat  in  1685,  not  content  w^ith  a  need- 
less augmentation  of  the  revenue,  took  credit  with  the  £ing 
for  not  having  appropriated  their  supplies;  but,  from  the 
revolution,  it  has  been  the  invariable  usage.  The  lords  of 
the  treasury,  by  a  clause  annually  repeated  in  the  appropria- 
tion act  of  every  session,  are  forbidden,  under  severe  penal- 
ties, to  order  by  their  warrant  any  moneys  in  the  exchequer, 
so  appropriated,  from  being  issued  for  any  other  service,  and 
the  officers  of  the  exchequer  to  obey  any  such  warrant.  This 
has  given  the  House  of  Commons  so  effectual  a  control  over 
the  executive  power,  or,  more  truly  speaking,  has  rendered 
it  so  much  a  participator  in  that  power,  that  no  administra- 
tion can  possibly  subsist  without  its  concurrence.  It  is  to 
this  transferrence  of  the  executive  government,  (for  the  phrase 
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is  hardly  too  Itrong,)  from  the  Crown  to  the  two  Houses  of 
'  Parliament,  and  especially  the  Commons,  that  we  owe  the 
proud  attitude  which  England  has  maintained  since  the  revo- 
lution, so  extraordinarily  dissimilar,  in  the  eyes  of  Europe,  to 
her  condition  under  the  StuartsJ^ 

The  system  established  was,  that  all  the  money  in  the  trea* 
sury  was  to  be  specifically  appropriated  and  specifically  ap-. 
plied.    This  new  and  important  principle,  as  English  histo* 
rians  call  it,  thus  practically  established  in  that  country,  is 
adopted  in  this  State  as  a  part  of  our  fundamental  law. 
"  No  money  shall  be  drawn  from  the  treasury,  but  in  pursu- 
ance of  appropriations  made  by  law."    And  the  abuse  to  be 
corrected  by  the  establishment  of  the  principle,  was  the  ex- 
ercise of  official  discretion  in  paying  out  the  public  money. 
I  The  purpose  to  be  accomplished,  was  the  giving  to  the  legis- 
I  lative  power  alone  the  right,  and  imposing  upon  it  the  duty, 
of  designating,  periodically,  the  particular  demands  against 
'  the  State,  or  other  objects,  to  which  the  moneys  in  the  treas- 
ury shall  be,  from  time  to  time,  applied,  and  the  amount  to 
each.    Opinions  Att'y  Gen.,  Vol.  II.,  p.  670.    And  it  is  a 
great  and  important  principle  not  to  be  lightly  violated.    If 
it  is  doubtful  whether  the  legislative  power  has  exercised  its 
function  in  this  particular,  the  officers  of  State  should  not 
take  the  money  from  the  treasury.    See  The  People  v.  Schoon- 
makeTj  8  Kernan,  N.  Y.  R.  288.    It  may  be  laid  down  as  a 
maxim  in  constitutional  government,  that  officers,  as  a  gene- 
ral rule,  should  not  assume  to  exercise  doubtful  powers.  Such 
assumption  is  the  first  step  in  usurpation,  in  setting  at  naught, 
in  fact,  the  Constitution.    That  step  should  not  be  taken; 
for  if  it  is,  there  is  danger  that  it  will  be  followed  by  others 
in  the  same  direction,  till  the  constitutional  prohibition  is 
entirely  trodden  under  foot.    There  is  no  necessity  that  the 
State  officers  should  assume  doubtful  powers.    There  is  no 
necessity  that  the  Court,  in  this  case,  should  attempt  to  bend 
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the  constitational  rule  in  order  to  create  a  justification  to 
those  officers  in  the  assumption  of  such  powers.  The  Con* 
etitation  has  provided  against  this  necessity  by  authorizing 
the  Executive  of  the  State  to  call  the  Legislature  together  to 
supply  deficiencies  in  legislation.  There  is,  hence,  no  neces- 
sity that  the  officers  of  State  should  exercise  questionable  au- 
thority, and  disrespect  for  the  restraints  of  the  Constitution 
be  thus  encouraged,  or  the  credit  of  the  State  be  dishonored. 
The  question  then  is,  is  there  an  appropriation  by  law  of  the 
money  to  pay  the  July  interest  on  the  State  debt  ?  If  there 
is,  the  proper  State  officers  can  pay  it.  If  there  is  not,  they 
can  not  legally  do  so.  What,  then,  is  an  appropriation  by 
law  ?  What  is  a  definition  of  it?  Judicial  decisions  are  not 
cited,  to  any  extent,  on  this  point.  It  has  rarely  arisen  in  the 
courts  of  this  State ;  and  yet  it  is  one  of  great  importance  in 
the  correct  administration  of  the  Government,  and  ought  to 
be  definitely  settled,  and,  when  it  is  so,  carefully  observed. 
There  are  some  things  which,  plainly  enough,  are  not  sever- 
ally an  appropriation.  A  promise  by  the  Government  to  pay 
money,  is  not  an  appropriation.  A  duty  on  the  part  of  the 
Legislature  to  make  an  appropriation,  is  not  such.  A  prom- 
ise to  make  an  appropriation,  is  not  an  appropriation.  The 
pledge  of  the  faith  of  the  State,  is  not  an  appropriation  of 
money  with  which  to  redeem  the  pledge.  Usage  of  paying 
money  in  the  absence  of  an  appropriation,  can  not  make  an 
appropriation  for  future  payment.  The  question  is  to  be  set- 
tled upon  the  meaning  of  the  Constitution.  Usage  may  be 
evidence  of  the  meaning  the  administrative  officers  have  put 
upon  that  instrument,  and,  as  such,  entitled  to  respectful  con- 
sideration, but  it  is  no  binding  interpretation ;  and  the  late* 
usage  was,  in  fact,  probably  commenced  without  much  con- 
nderation.    See  NeweU  v.  The  People,  3  Selden,  p.  94. 

An  excellent  illustration  of  what  constitutes  an  appropria- 
tion is  presented  in  the  summary  of  the  legislation  of  Con- 
VoL.  XX.— 22 
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gress  upon  the  sabjcct,  foand  iti  Brightly'e  Digest,  p.  42,  uo'- 
der  the  title  "Appropriiitions/'  That  leglidation  is  an  expo* 
sitiou  by  the  Legislative  and  Executive  Departments  of  the 
Federal  Government  of  the  requirements  of  the  dianse  in  the 
Federal  Constitution,  that  ^^  no  money  shall  be  drawn  from 
the  treasury,  but  in  consequence  of  appropriations  made  by 
law/*  See  Brightly,  p*  6,  note  M,  and  McConnell  v.  WUcox^ 
1  Scamm.  (llls«)  R*  859.  An  appropriation  may  be  made  in 
different  modes.  It  may  be  made  by  an  act  setting  apart  and 
specially  appropriating  the  money  derived  from  a  particular 
source  of  revenue  to  a  particular  purpose.  Our  swamp  land 
act  is  of  this  character.  1  G.  A  H.  597 ;  Dodd  v«  MiUer,  14 
Ind.  488 ;  Lange  v.  Stover ^  19  Ind.  178. 

Smithj  in  his  Wealth  of  Kations,  speaking  of  exchequer 
bills,  Ac.,  proceeds,  p.  888,  ''when  this  resource  is  exhausted^ 
and  it  becomes  necessary,  in  order  to  raise  the  money,  to  as* 
sign  or  mortgage  some  particular  branch  of  the  public  reve- 
tiue  for  the  payment  of  the  debt,  government  has,  upon  dif- 
ferent occasions,  done  this  in  two  different  ways.  Sometimes 
it  has  made  this  assignment  or  mortgage  for  a  short  period 
ijf  time  only,  a  year,  or  a  few  years,  for  example,  and  some- 
times for  perpetuity.  In  the  one  case,  the  fund  w^  supposed 
smfl^ent  to  pay,  within  the  limited  time,  both  principal  and 
imteawst  of  the  money  borrowed.  In  the  other,  it  was  sup- 
posed sufficient  to  pay  the  interest  only,  or  a  perpetual  annu- 
ity equivalent  to  the  interest,  government  being  at  liberty  to 
redeem,  at  any  time,  this  annuity,  upon  paying  back  the  prin- 
cipal sum  borrowed." 

Appropriation,  as  applicable  to  the  general  fund  in  the 
treasury,  may,  perhaps,  be  defined  to  be  an  authority  from 
the  Legislature  given  at  the  proper  time,  and  in  legal  form, 
to  the  proper  officers  to  apply  sums  of  money  out  of  that 
which  may  be  in  the  treasury,  in  a  given  year,  to  specified 
objects  or  demands  against  the  State. 
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An  appropriation  of  the  money  to  a  specified  object  would 
be  an  authority  to  the  proper  officers  to  pay  the  money,  be- 
cause the  Auditor  is  authorized  to  draw  his  warrant  upon  an  ^ 
appropriation^  and  the  Treasurer  is  authorized  to  pay  such 
i^arrant  if  he  has  appropriated  money  in  the  treasury. 

And  such  an  appropriation  may  be  prospective,  that  is,  it 
may  be  made  in  one  year,  of  the  revenues  to  accrue  in  an- 
other or  future  years,  the  law  being  so  framed  as  to  address 
itself  to  such  fnture  revenues. 

So  a  direction  to  the  officers  to  pay  money  out  of  the  treas^ 
ury  upon  a  given  claim,  or  fbr  a  given  object,  may,  by  impli- 
cation, include  in  the  direction  an  appropriation. 

But  the  pledge  of  the  faith  of  the  State  that  revenues  shall 
be  provided  in  future  and  applied  to  the  discharge  of  given  |  w 


claims  against  the  State,  tloes  not  authorize  the  officers  of 
State,  without  further  legislative  direction,  to  apply  the  gen-  ] 
eral  fund  in  the  treasury  to  the  payment  of  those  claims;  it 
is  not  aa  appropriation  of  the  money  in  the  general  fimd. 
We  think  there  can  be  no  mistake  as  to  the  correctness  of 
this  proposition.  If  it  is  not  true,  then  we  are  certainly 
thrown  back  upon  that  very  official  discretion  which  England 
abrogated  at  the  revolution  of  1688,  and  which  it  was  the 
design  of  our  constitution  to  abrogate  here.  Such  pledges  ^ 
are  solemn  obligations  upon  the  people  and  Legislature  of  a 
State,  but  they  are  not  legislative  directions  to  the  officers, 
temporarily  in  position,  to  pay  out  the  ^ven  funds  without 
further  appropriation  by  the  Legislature.  Such  pledges,  in 
language  of  Chief  Justice  i^im«,  in  Sunburry^^.yCo.'v. Cooper j 
are  ^^  to  be  enforced  by  means  of  the  moral  sense  of  the  com- 
munity operating  upon  the  Legislature,  fmd  by  means  of  the 
moral  sense  of  the  civilized  world  operating  upon  both  the 
people  and  the  Legislature — an  influence  and  responsibility  to 
which  all  States  kre  subject."  7  Am.  L.  Beg.  168;  S.  C.  9 
Penn.  State  Rep.  278. 


840  SUPREME  COURT  OP  IKDIAKA. 

Bistioe,  Auditor,  &o.  v.  The  State  of  Indiana  ex  rel.  The  Board,  &e« 

In  exact  acirord  with  this  decision  is,  as  we  understand  it,  I 

the  case  of  Clendenin  v.  Frcuier,  1  Ind.  553. 

The  act  upon  which  that  decision  was  made^  is  fotind  in 
the  general  laws  of  the  State  for  1843,  at  page  64. 

That  all  the  constitutional  and  statutory  provisions,  except 
one,  relied  upon  in  this  case  as  appropriations  for  the  pay^ 
ment  of  interest  on  the  poblic  debt  are  but  State  pledges  is 
most  satisfactorily  shown  in  the  opinion  of  Judge  Hanna  in 
the  case  of  The  Stattj  ^c.  v.  Ristine,  at  this  term,  and  criti- 
cism upon  tbose  sections  need  not  be  repeated  here. 

It  is  freely  admitted ;  it  is  beyond  cavil,  that  an  obligation 
'  is  created  by  such  pledges  on  the  part  of  the  State,  to  make 
an  appropriation ;  but,  in  the  language  of  Judge  Johnson,  in 
K  the  great  case  of  Newell  v.  The  People,  8  Selden  (N.  Y.)  Rep. 
9,  on  page  104,  ^^  an  appropriation  4s  always  necessary  to  ef- 
fect actual  payment,  though  the  obligation  is  as  complete 
without  the  appropriation  as  with  it.'' 

Thus,  the  United  States  has,  from  time  to  time,  in  the  course 
of  her  history,  entered  inty  treaty  with  foreign  nations  where- 
by she  has  engaged  most  solemnly  to  pay  specified  sums  of 
money,  at  fixed  times,  which  treaties,  the  constitution  of  the 
United  States  declares,  were  *'  the  supreme  law  of  the  land ; " 
(Art.  6,  sec.  2 ;)  and  yet  no  instance  is  within  our  recollection 
'  where  it  has  been  contended  for  a  moment  that  executive  or 
administrative  officers  could  pay  those  exactly  specified  sums 
thus  due,  and  on  the  payment  of  which  the  peace  of  the  na- 
tion might  depend,  without  a  further  appropriation  by  Con- 
gress of  the  money,  unless  it  had  been  thus  appropriated  in 
advance  of  the  treaty,  as  has  sometimes  been  the  case.  We 
cite,  as  an  example,  the  treaty  with  Mexico,  concluded  Febru- 
ary 2d,  1848,  (acts  of  Congress,  1848,  p.  260,) ;  and  the  appro- 
priation for  its  execution.  (Acts  of  Congress,  1849,  p.  72 ; 
See  1  Beaton's  Deb.,  p.  626.)  Law.  Wheat.  Int.  Law,  pp% 
454,  458,  notes. 
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We  excepted,  above,  one  provision  of  the  statute  as  not 
being  a  State  pledge.  It  is  the  16th  section  of  the  act  of 
1859,  which  act  is  entitled  ^  an  act  to  provide  a  treasury  sys- 
tem for  the  State  of  Indiana^  for  the  manner  of  receiving, 
holding  and  disbursing  the  public  moneys  of  the  State,  and 
for  the  safe  keeping  of  the  public  moneys."  1  G.  &  H.  p.  645. 

We  have  already  copied  llie  section  above,  bat  we  here  set 
it  forth  again.    It  is  this : 

^^  At  some  convenient  period,  prior  to  the  falling  due  of  the 
interest  on  the  foreign  debt  of  the  State,  payable  at  New 
Yorkf  the  Treasurer  shall,  without  making  any  discrimina- 
tion, draw  on  the  bank  notes  in  the  treasury  an  amount  in 
specie  sufficient  to  pay  said  interest,  which  he  shall  transmit 
to  New  York  by  express,  or  otherwise,  as  may  be  deemed 
most  safe;  but  any  bank  or  banks  on  whose  notes  specie 
is  thus  demanded,  may  redeem  such  notes  to  the  extent  of 
such  demand,  by  draft  on  New  York^  payable  fifteen  days 
preceding  the  day  of  payment  of  such  interest,  and  without 
any  premium  of  exchange,  and  giving  ample  security  to  the 
Treasurer  for  the  prompt  payment  thereof." 

The  title  of  the  act  of  which  this  section  forms  a  part,  says 
nothing  about  appropriations;  and  the  section  contains  no 
directions  as  to  whom  the  money  is  to  be  sent,  even ;  nor 
what  shall  be  done  with  it  after  it  reaches  the  city,  but  it  does 
direct  the  Treasurer  very  particularly  how  and  when  he  shall 
transfer  money  to  New  York,  the  kind  of  funds,  &c. ;  and  it 
is  so  clearly  shown  in  the  opinion  of  Judge  Hanna,  above 
cited,  that  the  section  reaches  no  further  than  such  directions 
as  to  manner,  &c.,  where  a  previous  appropriation  and  war- 
rant authorize  him  to  make  a  transfer,  that  further  elucida- 
tion is  unnecessary ;  but  as  so  much  stress  is  laid  upon  the 
section,  we  add  a  remark  touching  it,  to  what  has  been  said. 
It  is  not  a  direction  addressed  to  the  two  officers,  the  Audi- 
tor and  Treasurer,  who  must  concur  in  paying  a  debt,  but  to 
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the  Treasurer  alone,  who  can  not  perform  the  act  required 
of  him  without  a  previous  warrant,  and  it  directs  him  in  the 
discharge  of  his  separate  duties  after  a  warrant  from  the  Audi- 
tor has  been  furnished  him,  which  warrant  can  not  issue  till 
after  an  appropriation  has  been  made.  The  section  was  en- 
acted under  the  title  prescribing  the  manner  of  keeping  and 
transferring  money.  Perhaps  the  appropriation  of  money  to 
be  transferred  might  be  so  properly  connected  with  the  sub- 
ject of  the  title  as  to  render  valid  an  appropriation  section 
in  the  act,  had  one  been  placed  in  it.  This  we  need  not  de- 
cide. The  question  is,  did  the  Legislature  intend  that  that 
section  should  constructively  include  an  appropriation  ?  As 
one  means  of  answering  this  question,  let  us  suppose  that  in 
the  act  of  which  that  section  forms  a  part,  prescribing  the 
manner  of  transferring  money  to  New  Yorky  the  Legislature 
had  added,  immediately  following  section  16,  as  follows : 

"  Sec.  17.  That  the  sum  of  320,000  dollars  is  hereby  ap- 
propriated to  pay  the  interest  on  the  public  debt  far  the  year 
1859,  to  be  transmitted,  Ac,  in  the  mode  prescribed  by  law." 

Would  anybody  then  have  contended  that  section  16,  also, 
contained  an  appropriation  of  the  same  sum  of  money  ?  We 
think  not.  Well,  just  this,  in  effect,  was  done  by  the  Legis- 
lature, for  four  days  after  the  passage  of  section  16,  and  be- 
fore the  Treasurer  was  to  act  under  it,  the  Legislature  enacted 
another  separate  section,  under  the  proper  title,  making  the 
appropriation.  This  was  the  clearest  kind  of  cotemporaneous 
exposition.  See  the  opinion  of  Judge  Hanna^  supra.  Kow, 
if  section  16  was  not  an  appropriation  section  when  the  Leg- 
islature enacted  it,  it  has  not  become  one  since  that  time. 
We  will  briefly  notice  one  other  section  of  the  statute. 

The  third  section  of  an  act  entitled  ^^  an  act  in  relation  to 
applying  certain  funds  therein  named  to  the  payment  of  the 
public  debt/'  approved  January  18, 1852,  is  as  follows :  ^^  That 
all  the  revenues  derived  from  the  sale  of  any  of  the  publio 
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works  belonging  to  tbe  State,  and  the  net  annual  income  there- 
of;  and  any  surplus  that  may  remain  in  the  treasury  derived 
from  taxation  for  general  purposes,  after  paying  the  ordinary 
expenses  of  government  and  interest  on  the  State  stocks,  other 
than  the  original  bonds  not  surrendered,  and  the  State  Bank 
bonds,  be  applied  towards  paying  the  principal  of  the  State 
debt,  as  hereinafter  provided."  (1  6.  &  H.  508,)  re-enacted. 
(Acts  1861,  p.  108.) 

^^  This  section  professes  to  dispose  of  any  surplus  there  is 
in  the  State  treasury  after  paying  the  ordinary  expenses  of 
the  State  government  and  the  interest  on  the  State  debt,  but 
it  does  not  make  appropriations  for  either  of  those  purposes. 
The  money  in  the  treasury  is  first  to  be  applied  to  the  ex- 
penses of  the  government,  next  to  the  payment  of  the  inter- 
est on  the  State  debt,  and  finally  to  the  principal  of  the  State 
debt. 

'^  If  this  section  appropriates  money  to  pay  the  interest,  it 
is  equally  an  appropriation  to  pay  the  expenses  of  the  State 
government,  and  no  legislation  is  necessary  for  any  State  ex- 
pense. 

^^If  it  be  answered  to  this,  that  it  can  not  have  this  efiect, 
because  the  expenses  of  the  State  can  only  be  ascertained  by 
legislation;  the  reply  is  immediate  and  sufficient,  that  if  the 
State  expenses  can  not  be  ascertained  because  the  Legislature 
have  passed  no  appropriation  bill*  then  this  section  can  not 
be  an  appropriation  of  interest,  for  it  is  not  to  be  paid  until 
after  the  ordinary  expenses  of  the  State  government,  and 
until  that  is  ascertained,  it  can  not  be  known,  in  any  legal 
form,  whether  there  will  remain  any  money  in  the  treasury 
after  the  ordinary  expenses  are  paid. 

^'  This  section  clearly  does  not  appropriate  any  money  upon 
either  of  the  two  first  mentioned  objects." 

By  the  section,  if  it  is  an  appropriation,  aU  the  moneys  in 
the  treasury  are  appropriated  first  to  the  expenses  oT  the 
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State  goyernmenty  and  the  State  officers  are  left  to  determine 
iwhat  ehould  be  considered  as  such  expenses,  and  would  be 
justified  in  paying  out  every  dollar  on  State  expenses,  such 
as  extra  sessions  of  the  Legislature,  increased  militia  expenses, 
arsenals,  now  ordinary  objects  of  State  expenses,  &c.,  and  as 
the  State  expenses  run  through  the  whole  year  and  no  inter- 
est could  be  paid  till  all  the  State  expenses  were  paid,  there 
could  be  no  payment,  under  this  section,  of  the  Jvly  interest, 
which  comes  bcfercj  not  after  the  paying  of  the  expenses  of 
the  government.  The  construction  of  this  section  contended 
for,  revives  the  worst  habit  of  official  discretion  in  the  use  of 
the  public  moneys  practiced  in  the  days  of  the  Tudor%  and 
Stuarts.  The  section  was  never  intended  but  to  assert  a 
principle,  to  make  a  pledge. 

If  the  section  had  specified  a  fixed  sum  which  might  be 
applied  to  the  expenses  of  the  State,  as  it  would  have  done 
had  it  been  intended  to  make  an  appropriation,  especiaUy 
from  year  to  year,  for  all  time,  then  the  officers  could  have 
known,  at  July^  whether  there  was  money  in  the  treasury  to 
meet  other  and  later  appropriations  for  interest,  &c. 

An  act  of  Congress  illustrates  this,  and  furnishes  an  ex- 
ample of  a  continuing  and  future  appropriation.  We  extract 
from  the  act  of  Congress  passed  Augxist  4, 1790 — ^found  in  1 
United  States  Statutes  at  large,  139 :  Section  1,  be  it  enacted, 
'^  That  reserving  out  of  th^  moneys  which  have  arisen  since 
the  last  day  of  December  last  past,  and  which  shall  hereafter 
arise  from  the  duties  on  goods,  wares  and  merchandise  im- 
ported into  the  United  States^  and  on  the  tonnage  of  ships  or 
vessels,  the  yearly  sum  of  six  hundred  thousand  dollars,  or 
so  much  thereof  as  may  be  appropriated  from  time  to  time, 
towards  the  defence  of  the  government  of  the  United  States^ 
and  their  common  defence,  the  residue  of  the  said  moneys  or 
so  much  thereof  as  may  be  necessary,  as  the  same  shall  be 
received  in  each  year,  next  after  the  sum  reserved  as  afore- 


I 


MAY  TERM,  1863.  845 

The  State  ex  rel.  The  Board  of  Com.,  &c.  v.  Bistine,  Auditor,  &c. 

said,  shall  be,  and  is  hereby  appropriated  to  the  payment  of 
the  interest  which  shall  from  time  to  time  become  dae  on  the 
loans  heretofore  made  by  the  United  States  in  foreign  conn- 
tries  ;  and  also,  the  payment  of  the  interest  on  such  further 
loans  as  may  be  obtained  for  discharging  the  arrears  of  in- 
terest thereupon,  and  the  whole  or  any  part  of  the  principal 
thereof;  to  continue  so  appropriated  until  the  said  loans,  as 
well  those  already  made  as  those  which  may  be  made  in  vir* 
tue  of  this  act,  shall  be  fully  satisfied,  pursuant  to  the  con- 
tracts relating  to  the  same,  any  law  to  the  contrary  notwith- 
standing. 

Per  Curiam. — ^The  judgment  below  is  reversed,  with  costs. 
Cause  remanded,  &c. 

Oscar  B.  Hord^  Attorney  General,  for  the  appellant. 

Frederick  Rand  and  Reginald  H.  HaUj  for  the  appellees. 


The  Statb  ex  rel.  Thb  Board  of  Commissiohbbs  of  thb  Snoc- 
ixo  Fund  v.  Joseph  Ristine,  Auditor  of  State. 

Payment  of  Interest  on  State  Debt. — ^Neither  section  16, 1  O.  & 
H.  650,  nor  section  3,  1  G.  &  H.  503,  nor  section  6  of  the  act  of 
Jan%wry  19,  1846,  nor  section  14,  of  the  act  of  «7aii«ary  27,  1847, 
nor  section  2,  art.  10  of  the  Constitution  of  Indiana^  nor  any  other 
subsisting  law  of  the  State,  authorizes  the  State  Officers,  or  any  of 
them,  to  pay  the  interest  on  the  State  Debt,  without  a  specific  ap- 
propriation by  law  of  the  money  necessary  to  pay  the  same ;  nor 
does  either  of  said  sections,  or  any  subsisting  law  of  the  State 
make  suoh  appropriation. 

APPEAL  from  the  Marion  Circuit  Court 

Hanna,  J. — ^This  was  a  proceeding  to  obtain  a  mandate 


»   816 

1S7  aw 


846  SUPREME  COURT  OP  INDIANA. 

Tke  State  ox  rel.  Tlie  Board  of  Com.,  &o.  v.  Bistine,  Auditor,  fto. 

against  BistinCj  as  Auditor,  to  compel  him  to  issue  a  warrant 
on  the  Treasurer  of  State,  to  obtain  the  payment  of  the  semi* 
annual  interest  upon  certain  parts  of  the  public  debt 

There  was  a  demurrer  sustained  to  the  complaint.  Judg- 
ment for  the  defendant. 

The  allegations  in  the  complaint  were  substantially  the 
same  with  those  set  forth  in  a  case,  at  this  term,  between  the 
same  parties,  but  appearing  to  have  been  decided  differently 
below. 

Of  course  those  to  whom  the  interest  is  near  due,  are  anx- 
ious to  receive  the  same.  The  officers  of  State,  through 
counsel,  express  themselves  as  anxious^to  pay  it,  if  they  have 
authority  to  do  so.  Each  party  asks  us,  without  regard  to 
mere  forms  and  technicalities,  to  determine  as  to  the  power 
and  duty  of  said  officers,  relative  to  such  payment,  under  the 
laws  now  in  force.  • 

The  Constitution,  adopted  in  1851,  contains  this  provision: 
Sec.  3,  Art.  10.  "No  money  shall  be  drawn  from  the  public 
treasury,  but  in  pursuance  of  appropriations  made  by  law." 

At  the  time  of  the  adoption  of  said  section  by  the  conven- 
tion and  by  the  people,  there  existed  a  large  debt  against  the 
State,  the  semi-annual  interest  on  which  was  more  than  150,- 
000  dollars ;  payable  half  yearly  in  the  city  of  Neio  Yorkj  in 
pursuance  of  an  arrangement  with  the  bond  holders,  under 
the  acts  of  1846  and  1847. 

To  make  these  semi-annual  payments  it  was  necessary  to 
get  the  money,  in  some  form  or  manner,  conveyed  or  trans- 
ferred from  the  Treasury  here,  to  the  office  of  Agent  of  State, 
at  the  city  of  New  York.  A  custom  sprang  up,  dating  from 
the  time  our  debt  was  funded,  under  said  acts,  and  continu- 
ing in  an  almost,  if  not  quite,  unbroken  chain  until  1859,  by 
which,  upon  the  requisition  of  the  Agent  of  State,  the  funds 
were  transferred  to  New  Torky  to  his  control,  to  make  said 
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payments,  without  a  special  appropriation  bavisg  been  pre- 
viously made  of  each  amount  so  transferred. 

At  the  legislative  session  of  1857,  funds  were  not  provided, 
nor  appropriations  made,  to  meet  said  interest,  and  other  cur- 
rent expenses.  In  the  attempt  to  remedy  this  neglect  of  the 
legislative  body,  the  executive  and  administrative  officers, 
created  a  debt  to  provide  the  funds,  and  paid  them  out  in 
discharge  of  said  interest. 

It  is  within  our  knowledge,  as  a  part  of  the  history  of  the 
State,  that  the  acts  of  these  officers,  and  the  failure  of  the 
Legislature  to  act,  provoked  much  comment,  by  which  pub- 
lic attention  was  drawn  to  the  questions  involved  in  the  con- 
troversy. 

At  the  session  of  1859,  the  Legislature  passed  an  act  in 
relation  to,  or  providing  a  treasury  system,  by  the  7th  section 
of  which,  it  was  enacted,  among  other  things,  that,  ^^The 
Treasurer  of  State  is  expressly  prohibited  from  paying  any 
money  out  of,  or  transferring  any  money  from  the  Treasury 
of  State,  except  upon  the  warrant  of  the  Auditor  of  State.'* 
Acts  1859,  p.  230.  And  in  the  8th  section  it  is  declared  that 
<^  The  Auditor  of  State  shall  at  no  time  draw  a  warrant  upon 
the  Treasurer  of  State,  unless  there  be  money  in  the  treasury 
belonging  to  the  fund,  upon  which  the  same  is  drawn,  to  pay 
the  same,  and  in  conformity  to  appropriations  made  by  law^ 
and  on  money  actually  in  the  treasury,  subject  to  the  pay- 
ment of  the  same,"    Id. 

It  is  evident  that  the  provisions,  thus  quoted,  contemplated 
two  things :  1.  To  carry  into  full  effect  the  section  of  the 
Constitution  above  quoted;  and  2.  To  create,  or  at  least 
maintain  a  strict  system  of  checks  upon  each  other  in  the 
Auditor's  and  Treasurer's  offices,  in  regard  to  the  moneys  of 
the  people  entrusted  to  the  care  of  said  officers. 

This  third  section  of  the  Constitution  was  not  self-execut- 
ing ;  that  is,  whilst  it  might  be  operative  upon  the  conscience 


848  SUPREME  COURT  OF  nn)IAXA. 

■■■•■■''■■■  ■  '    ■■'  ... 

The  State  ex  tel.  The  Board  of  Com.,  Ac.  v.  Biatine,  Aaditor,  Ac. 

of  the  person  aworn  to  aappcrt  it;  and  through  that  channel 
punishment  might  follow  a  disregard  of  its  beheetSy  yet  no 
temporal  punishment  or  forfeiture  was  prescribed ;  and  there- 
fore supposed  questions  of  overriding  necessity  were  suffered 
to  blind  the  eyes  of  persons  to  the  remote  consequences  of  a 
disregard  of  this  plain  provision  of  the  fundamental  law. 

The  atatute  of  1859  was  not,  in  itself,  any  more  binding 
than  the  constitutional  provision ;  and,  therefore,  the  reason 
of  the  enactment  of  the  law  of  1861,  prescribing  penalties 
and  punishment  for  a  violation  of  that  of  1859,  which  was 
based  upon  the  principle  embodied  in  the  Constitution.  By 
said  act  of  1861,  it  is  made  a  felony  for  an  officer  to  convert 
to  his  own  use,  &c.,  contrary  to  law,  any  funds  replaced  in 
his  care,  and  punished  by  fine,  Ac.,  and  imprisonment  fix>m 
one  to  twenty-one  years.  And  to  pay  out  money  in  any  other 
manner  except  as  prescribed  by  law,  the  Treasurer  is  subject 
to  a  fine  of  from  50  to  500  dollars,  and  imprisonment  not  less 
than  one  year;  and  to  use  the  money  of  one  fund  to  pay 
drafts  upon  any  other  fund,  subjects  him  to  a  punishment 
somewhat  similar.  And  the  Auditor,  to  draw  a  warrant,  un* 
less  there  be  money  in  the  treasury  belonging  to  the  fund 
drawn  on,  and  in  conformity  to  appropriations  made  by  law, 
subjects  himself  to  a  fine  of  from  100  to  1000  dollars,  and  im- 
prisonment from  one  to  six  months. 

After  the  passage  of  the  law  of  1859,  whatever  usage  and 
custom  was  growing  up  and  maturing  in  regard  to  withdraw- 
ing money  from  the  treasury,  was  at  once  abandoned  for  the 
plainer  and  less  hazardous  mode  prescribed  by  the  Constitu- 
tion and  laws. 

It  is  manifest,  upon  a  careful  consideration  of  the  act  of 
1859,  that  if  the  Treasurer  of  State  is  permitted  to  remove 
money  from  the  treasury  without  first  procuring  authority 
from  the  Auditor,  it  would  be  impossible  for  the  latter  officer 
to  perform  his  duty,  for  it  is  strictly  enjoined  upon  him  that 
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he  ^'  eball  at  no  time  draw  a  warrant  upon  the  Treasurer  of 
State,  unlesB  there  be  money  in  the  treasury  belonj^ng  to  the 
fund  upon  which  the  same  is  drawn  to  pay  the  same,  and  in 
conformity  to  appropriations  made  by  law/' 

As  the  moneys  paid  into  the  Treasurer's  office  are  charged 
to  each  respective  fhnd  to  which  they  belong  in  the  Audit' 
or's  office,  so  the  warrants  drawn  by  the  Auditor  in  favor  of 
any  person  upon  any  one  of  these  funds  ^re  duly  registered, 
and  therefore  the  Auditor  can  see  at  any  time  whether  any 
balance  remains  in  the  Treasurer's  hands  of  any  particular 
fund  to  be  yet  disbursed — such  as  the  Saline  Fund,  the  JBank 
Tax  Fund,  the  University  Fund,  the  General  Fund,  Ac. 

Whatever  may  have  been  the  general  reason,  affecting,  per* 
haps,  the  structure  of  the  Government  itself,  we  suppose  the 
immediate  reason  the  Auditor  was  prohibited  from  drawing 
warrants  for  sums  in  fact  due,  but  in  instances  where  there 
was  no  money  provided  to  pay  the  same,  grew  out  of  a  de- 
sire to  prevent  such  warrants  from  accumulating  or  being 
thrown  upon  the  market,  and  thereby,  perhaps,  depreciating 
the  credit  of  the  State.  All  men  had  witnessed  the  depreci* 
ation,  in  many  counties  of  the  State,  of  county  orders  thus 
issued  without  this  salutary  restriction ;  for«  in  substance,  a 
county  order  is  a  warrant  drawn  by  the  County  Auditor  upon 
the  Treasurer,  and  the  depreciation  of  such  orders  very  much 
embarrassed  the  finances  of  many  counties. 

It  is  plain  that  noto^  whether  a  usage  to  the  contrary  ever 
existed  or  not,  the  legislative  and  administrative  interpreta-  ^ 
tion  of  our  Constitution  and  laws  prohibits  the  withdrawal 
of  any  money  from  the  treasury,  placed  there  at  the  expense 
or  through  the  credit  of  the  people,  without  an  appropriation 
having  been  first  made,  and  a  warrant  drawn  by  the  Auditor, 

The  whole  controversy  resolves  itself  into  the  simple  ques* 
tion  of  whether  there  are  existing  laws  making  apprapriationa 
for  the  payment  of  such  interest.    Such  laws  can  only  be 
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created  by  the  legialative  department.  They  can  not  excla 
Biyely  grow  oat  of  any  usage  prevailing  in  either  of  the  other 
departments.  Perhaps  long  established  usage  may  be  shown 
to  demonstrate  the  sense  in  which  a  law,  provioasly  enacted 
was  underetood  by  those  having  the  fittest  opportunity  of. 
knowing.  Smith's  Com.  on  Const.  Construction,  p.  348. 
But  upon  this  point  it  is  said,  "  That  contemporary  construe^ 
tion  is  properly  resorted  to,  to  illustrate  and  confiriti  the  text, 
to  explain  a  doubtful  phrase,  or  to  expound  an  obscure  clause, 
and  in  proportion  to  the  uniformity  of  that  construction,  and 
the  known  ability  and  talents  of  those  by  whom  it  is  given, 
is  the  credit  to  which  it  is  entitled,  it  can  never  abrogate  the 
text,  it  can  never  narrow  down  its  true  meaning,  it  can  never 
enlarge  its  natural  boundaries.*'  Story  on  the  Const.  With 
these  landmarks  as  guides,  let  us  look  to  the  acts  which,  it  is 
claimed,  appropriate  the  money  to  pay  said  interest  and  au- 
thorize the  ministerial  officers  to  withdraw  it  from  the  treas- 
ury for  that  purpose, 

I.  Is  a  section  of  the  act  of  January  10, 1846,  as  follows : 

"  Sec.  6.  The  interest  on  the  stock  hereby  created  shall  be 
payable  half  yearly,  at  the  city  of  New  York,  on  the  first  days 
of  January  and  July  of  each  year,  commencing  on  the  first 
day  of  July,  1847.  But  if  the  interest  for  any  half  year  shall 
not  be  demanded  before  the  expiration  of  thirteen  months 
from  the  time  the  same  became  due,  it  shall  only  be  demand- 
able  afterwards  at  the  treasury  of  the  State ;  and  for  the  pay- 
ment of  the  interest  and  the  redemption  of  the  principal  as 
herein  provided,  the  faith  of  the  State  is  hereby  solemnly 
pledged." 

U.  Is  the  latter  part  of  the  14th  section  of  the  act  of  the 
27th  of  January,  1847,  as  follows : 

"5e  U  further  enacted,  That  all  stock  to  be  created,  and  all 
certificates  and  other  instruments  of  title  to  be  issued  in  pur- 
suance of  the  said  act,  and  all  principal,  monevs  and  interest 
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thereby  respectively  secured,  shall  not  be  molested  or  im- 
paired, arrested  or  attached,  by  the  State  of  Indiana" 

IIL  These  two  clauses  of  the  acts  named,  it  is  said^  were 
sufficient  authority,  and  regarded  as  such,  by  those  whose 
duty  it  was  to  guard  the  funds  of  the  State,  upon  which  to 
pay  said  interest;  until  the  adoption  of  the  new  Constitution^ 
which  contained  the  following: 

Sec.  2.  Art.  X.  All  the  revenues  derived  from  the  sale  of 
any  of  the  public  works  belonging  to  the  State,  and  from  the 
net  annual  in^me  thereof,  and  any  surplus  that  may  at  any 
time  remain  in  the  treasury,  derived  from  taxation  for  gene- 
ral State  purposes,  after  the  payment  of  the  ordinary  expen- 
ses of  the  Government  and  of  the  interest  on  bonds  of  the 
State  other  than  bank  bonds,  shall  be  annually  applied^  under 
the  direction  of  the  General  Assembly,  to  the  payment  of  the 
principal  of  the  public  debt." 

It  is  claimed  that  this  section  impliedly  appropriates  the 
funds  in  the  treasury,  derived  from  taxation  for  general  State 
purposes,  after  the  payment  of  the  ordinary  expenses  of  the 
Government;  first,  to  the  payment  of  this  interest^  and  se- 
condly, to  the  payment  of  the  principal. 

IV.  Is  the  16th  section  of  the  act  of  1859,.as  follows: 

"At  some  convenient  period,  prior  to  the  falling  due  of  the 
interest  on  the  foreign  debt  of  the  State,  payable  at  New  York^ 
the  Treasurer  shall,  without  making  any  discrimination,  draw 
on  the  bank  notes  in  the  treasury  an  amount  of  specie  suffi- 
cient to  pay  said  interest,  which  he  shall  transmit  to  New 
York  by  express  or  otherwise^  as  may  be  deemed  most  safe ; 
but  any  bank  or  banks  on  whose  notes  specie  is  thus  de- 
manded, may  redeem  such  notes  to  the  extent  of  such  de- 
mand, by  draft  on  New  York,  payable  15  days  preceding  the 
day  of  payment  of  said  interest,  and  without  any  premium 
of  exchange,  and  giving  ample  security  to  the  Treasurer  for 
the  prompt  payment  thereof.'* 
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Can  we  say,  in  view  of  these  provisions  of  law  quoted, 
both  fundamental  and  statute,  in  view  of  the  usage  that 
maintained  thereunder,  in  view  of  the  acts  of  1859  and  1861, 
and  of  the  causes  that  produced  the  sanoie  and  of  the  change 
of  usage  thereafter,  that  appropriations  for  the  payment  of 
interest  have  been  made  by  law?  If  we  can  not,  then  it 
would  follow  that  the  withdrawal  of  the  money  from  the 
treasury,  for  such  purpose,  would  subject  thet  officer,  acting 
in  that  behalf,  to  the  penalties  prescribed  by  the  embezzle- 
ment law  of  1861.  ^ 

Certainly  the  faith  of  the  State  was  pledged  for  the  pay- 
ment of  the  interest  and,  ultimately,  of  the  principal  of  the 
funded  debt,  by  the  acts  of  1846  and  1847;  but  was  there  a 
continuing  appropriation  therein,  that  such  good  faith  might 
be  maintained? 

It  is  clear  that  under  the  present  constitution,  and,  perhaps 
as  fhlly  under  that  which  preceded  it,  the  power  to  raise  rev- 
enue and  to  control  the  disposition  thereof  after  it  is  raised, 
is  vested  in  the  legislative  branch  of  the  government.  We 
can  not  say  but  what  there  might  be  causes  of  very  great 
moment,  which  might  be  considered  by  such  branch  of  the 
government  of  such  overruling  importance  as  to  justify  the 
temporary  suspension  of  the  collection  of  any  considerable 
amount  of  taxes.  This  might  be  produced  by  a  wide  spread 
and  general  famine  or  other  calamity.  Therefore,  that  de- 
partment might  desire  to  control  the  disposition  of  the  funds 
in  the  treasury,  in  a  direction  other  than  towards  the  pay- 
ment of  interest  on  the  public  debt.  If  the  argument  that 
the  acts  of  1846  and  1847  should  be  construed  as  an  appro- 
priation, is  given  the  full  force  claimed,  it  would  go  to  the 
length  of  maintaining  that  such  continuing  appropriation 
became  a  part  of  the  contract,  or  settlement  with  the  bond 
holders,  and  not  subject  to  the  future  control  of  the  Legisla- 
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tare^  except  as  involving  a  breach  of  such  contract  upon  the 
part  of  the  State. 

We  are  of  the  opinion  that  there  was  not,  in  the  acts  of 
1846  and  1847,  an  appropriation  of  funds  necessary  for  the 
payment  of  the  interest  that  might  accrue  in  the  future  upon 
said  funded  debt.  There  was  a  pledge  of  the  faith  of  the 
State  that  such  action  should  be  had  in  the  future,  but  that, 
like  all  other  human  affairs,  was  subject  to  be  controlled  by 
contingencies  that  might  intervene  between  the  giving  of 
such  pledge  lind  the  fulfillment  of  its  terms.  The  contract 
with  the  creditors  of  the  ^State  was  consummated  in  view  of 
this  fallable  element  in  human  calculations. 

As  to  the  third  point  relied  upon,  we  may  safely  say,  as  a 
general  proposition,  almost  universal,  that  constitutions,  fun- 
damental laws,  do  not  contain,  nor  are  they  intended  to  con- 
tain, continuing  appropriations  of  money  for  specific  purposes. 
The  principles  upon  which  taxes  should  be  levied,  revenue 
raised  and  expended,  may  be  laid  down,  but  such  instruments 
do  not  usually  descend  to  the  particularity  of  making  specific 
appropriations,  to  meet  future  contemplated  indebtedness. 
As  to  the  particular  section  of  the  Constitution  now  under 
consideration,  it  appears  to  have  been  framed  as  a  direction 
to  control  the  future  disposition  of  any  surplus  that  might 
remain  in  the  treasury,  derived  from  named  sources,  after  the 
discharge  of  the  ordinary  expenses  of  the  government,  and 
payment  of  interest  on  the  debt,  namely,  that  it  should  be 
paid  on  the  principal  of  said  debt,  that  is,  that  it  should  not 
be  risked  in  future,  in  speculations,  or  loaned,  &c.  This  was 
the  leading  idea  involved  in  said  section,  the  disposition '  of 
the  surplus.  The  other  matters  are  mentioned  only  as  inci* 
dental  to  the  main  idea. 

We  can  not  think  that  the  parts  of  this  section,  thus  inci- 
dentally placed  in  the  Constitution,  should  be  construed  into 
a  direct  appropriation,  semi-annually,  of  large  sums.  Cer- 
Vol.  XX.— 28 
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taiuly  if  the  body  of  meti  who  formed  that  CoDBtitution  had 
intended  to  make  a  binding  appropriatioH^  for  years  to  Gome^ 
they  would  have  approached  the  work  directly,  and  would 
not  have  thrown  it  in  as  a  mere  incident  to  another  matter* 

We  come  ndw  to  consider  the  fourth  point,  that  is,  the  six* 
teenth  section  of  the  act  of  1859)  which,  it  is  insisted,  operates 
as  an  appropriation!  We  may  say  generally  that  it  can  not 
escape  the  most  casiial  observation  that  the  act  does  not  pro* 
fesa  to  be  an  appropriation  act  $  nor  is  there  any  language 
employed  in  this  particular  section  that  we  usually  find  in  ap- 
propriation bills.  We  are  asked  to  Infer  that  an  appropriation 
was  intended  because  certain  other  things  were  directed  to  be 
done  by  the  Treasurer  of  State ;  Ist,  the  time  was  fixed  that 
he  was  to  do  two  acts,  namely,  obtain  from  the  banks  specie 
on  notes  in  the  treasury,  and  transmit  it  to  New  York.  2d. 
The  manner  in  which  he  shall  perform  this  duty  is  prescribed, 
aamely,  without  ^^  discrimination  "  he  is  to  draw  upon  said 
banks  for  the  payment  of  specie  on  said  notes.  This  is 
strictly  in  accordance  with  the  section  immediately  preceding 
it,  which  directs  the  Treasurer,  in  making  disbursements,  to 
pay  out  bank  notes  in  the  order  of  time  in  which  they  shall 
be  received,  making  no  discrimination  in  favor  of  any  banks, 
&c.  Why  was  this  inserted?  because,  as  is  well  known,  as  a 
part  of  the  history  of  the  times,  there  had  been  informal 
charges  circulated,  whether  true  or  false  we  know  not,  that 
certain  persons  who  had,  before  that  time,  been  in  control  of 
the  State  funds,  had,  by  virtue  of  their  position,  very  much 
favored  certain  moneyed  institutions  in  the  State.  This  waa 
the  direction  as  to  the  manner  he  should  obtain  the  necessary 
amount  of  specie — ^that  he  was  forbidden  to  run  upon  one 
bank  and  lock  up  the  circulation  of  another.  When  he  had 
thus  obtained  the  funds  he  was  to  transmit  the  same  to  New 
York  by  express  or  other  safe  mode ;  but  no  person  or  ofiicer 
is  named  to  whom  he  is  to  send  it,  nor  is  it  directly  said  that 
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it  shall  be  paid  upon  the  interest  on  the  public  debt  8d. 
The  next  part  of  the  section  is  clearly  for  the  benefit  of  thd 
banks,  that  is^  when  the  demand  is  made  upon  them,  on  the 
notes  in  the  treasury,  they  may  furnish  drafts  on  New  York 
instead  of  the  specie  upon  the  terms  named  in  said  section. 
Taking  these  two  sections,  the  fifteenth  and  sixteenth,  to- 
gether, and  it  pretty  clearly  appears  that  the  general  interest, 
as  well  as  the  rival  interests,  of  banks  were  being  looked  to 
in  the  enactment  of  said  sections,  about  as  much  as  the  forma- 
tion of  a  treasury  system.  Viewing  these  two  sections  in  this 
light,  and  it  is  clear  to  us  they  were  intended  merely  as  direc* 
tory  to  the  Treasurer  as  to  the  mode  or  manner  in  which  he 
should  discharge  his  duty,  when  an  appropriation  might  be 
made ;  therefons,  we  will  examine  the  whole  act  to  see  whether 
a  more  extended  construction  ought  to  be  placed  upon  the 
hiuguage  employed,  and  such  interpretation  placed  thereon 
as  will  make  it  an  act  providing  for  continuing  appropria- 
tions. This  is  made  necessary  for,  up  to  the  passage  of  this 
act,  our  conclusion  is  that  no  appropriation  existed.  It  is 
clearly  right  in  the  interpretation  of  any  particular  part  of  a 
statute,  to  look  to  the  whole  context,  to  the  preamble,  if  there 
is  one,  to  the  title,  and  to  the  circumstances  which  called  forth 
the  enactment. 

We  have  already  quoted  portions  of  the  7th  and  8th  sec- 
tions, prohibiting  the  Auditor  from  drawing  a  warrant,  and 
the  Treasurer  from  paying  or  transferring  the  moneys  in  the 
treasury,  except  by  virtue  of  appropriations  made.  Never- 
theless, if  by  this  sixteenth  section,  a  legal  appropriation  was 
made,  or  by  any  other  valid  law,  the  duty  of  the  Auditor 
under  said  eighth  section  would  be  to  draw  the  proper  war- 
rant, &c. 

Can  we  say,  looking  at  the  whole  act,  that  the  law  makers 
intended,  by  the  obscure  unsatisfactory  language  used  in  said 
sixteenth  section,  to  breathe  into  being  so  important  a  law  as 
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that  hj  which,  every  half  year,  over  one  handred  and  fifty  thou* 
sand  dollars  of  the  taxes  collected  from  their  coiistitaents  was 
to  be  transferred  and  paid  without  the  limits  of  the  State. 
Then  let  us  look  with  care  to  the  whole  act. 

The  Conatitntion  of  Indiana^  article  4,  section  19,  prorides 
that  '^  every  act  shall  embrace  but  one  subject  and  matters 
properly  connected  therewith^  which  subject  shall  be  express* 
ed  in  the  title."  We  should  assume,  in  every  instance,  that 
legislation  was  had  with  reference  to  this  section ;  and,  there* 
fore,  to  find  the  subject  of  an  enactment  we  should  examine 
the  title  to  such  act.  Here  the  title  is  ^  an  act  to  provide 
a  treasury  system  for  the  State  of  Indiana,  for  the  man* 
ner  of  receiving,  holding  and  disbursing  the  public  moneys 
of  the  State,  and  for  the  safe  keeping  of  the  public  moneys/' 

What  is  the  leading  idea  here — tiiie  subject  on  which  legis- 
lative wisdom  was  being  brought  to  bear  ?  It  is  the  estab* 
lishment  of  a  treasury  system.  Incidental  to  this  leading  idea 
are  the  minor  details :  1.  Of  the  manner  in  which  money  can 
get  into  said  ti*easury,  namely,  upon  the  certificate  and  draft 
of  the  Auditor  in  favor  of  the  Treasurer.  See  sec.  6.  2.  As 
to  holding  said  money,  the  Treasurer  is  expressly  prohibited 
from  loaning,  using,  or  permitting  any  other  person  to  use, 
deposit  or  exchange  said  money,  but  is  to  keep  it  in  the  place 
provided,  &c.  Sec.  5.  8.  As  to  the  mode  of  disbursing. — 
This  we  have  already  been  considering,  and  is  upon  warrants 
drawn  by  the  Auditor,  payments  made  and  receipts  taken  by 
the  Treasurer.  Sec.  8.  4.  As  to  the  safe  keeping  of  said 
funds* — In  this  is  included  that  portion  of  the  said  statute 
which  provides  for  a  treasury  building,  safes,  vaults,  &c. ;  and 
also  the  safeguard  of  a  heavy  bond  to  be  executed  by  the 
Treasurer  for  the  due  discharge  of  the  duties  devolved  upon 
him. 

Can  it  be  believed,  considering  this  title  with  reference  to 
the  constitutional  provision  last  quoted,  that  a  continuing  ap- 
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propriation  of  large  sums,  for  an  indefiuite  period  of  time, 
would  be  found  covered  up  under  the  term  "  manner  of  dis- 
buffiing  the  public  moneys?"  It  appears  to  us  that  the 
^  manner"  provided  for  in  this  act  was  upon  warrants  drawn, 
as  contra-distinguished  from  the  manner  which  had  before 
prevailed,  in  some  instances,  of  removing  money  from  the 
treasury;  that  is,  disbursing  it  upon  a  requisition  only. 

The  subject  matter  of  this  act  was  and  is  the  establishment 
of  a  treasury  system.  The  matters  properly  connected  with 
that  subject  were,  providing  a  place  to  keep  said  funds,  and 
the  mode  in  which  they  should  be  kept,  and  the  safeguards 
to  insure  the  accomplishment  of  that  object — ^the  manner  or 
mode  by  which  money  should  get  into  the  treasury,  and  in 
which  it  should  get  out  of  the  same.  This  was  necessary, 
that  the  proper  checks  and  balances  might  exist  between  the 
several  peraone  having  control  and  charge  of  said  funds. 
Could  any  appropriations  that  might  be  made  for  any  pur- 
pose, and  especially  for  a  purpose  foreign  to  that  of  the  es* 
tablishment  of  the  treasury  system  itself^  be  considered  as  a 
matter  properly  connected  with  said  subject  of  le^gislation  ? 
To  say  the  least  of  it,  it  is  not  a  question  beyond  doubt  that 
such  legislation  would  be  valid  when  brought  about  by  the 
most  favorable  circumstances.  And  certainly  where  the  whole 
enactment  was  the  result  of  public  inquiry  into  the  acts  and 
former  mode  of  transacting  business,  in  this  respect^  by  these 
public  officers,  and  was  a  legislative  condemnation  of  such 
course,  we  would  expect  to  see  legislation  left  plain  and  with- 
out ambiguity,  as  to  the  duty  of  such  officers,  in  the  future 
transaction  of  the  same  business.  In  a  word,  that  the  cireum^ 
stances  which  begot  this  legislation  were  such  that  we  believe 
if  the  law-makers  had  intended  to  make  appropriations  by 
this  section,  running  through  an  uncertain  length  of  time, 
they  would  have  expressed  that  intention  in  unequivocal 
terms.    We  are  strengthened  in  this  view  by  the  &ct  that  at 
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the  same  seesioti,  }}y  another  act,  they  appropriated  640,000 
dollars  to  pay  the  interest  on  the  public  debt  for  the  years 
1859  and  1860.  This  was  approved  March  5,  185ft— Acts 
1859,  p.  13 — four  days  after  the  act  creating  the  treasury  sys- 
tem, which,  it  is  now  insisted,  had  already  made  a  continu- 
ing appropriation ;  and  also  by  the  action  of  the  subsequent 
Legislature,  in  appropriating  like  sums,  for  the  same  purpose, 
for  the  years  1861  and  1862.    Acts  1861,  pp.  6,  7- 

From  these  considerations,  the  conclusion  is  inevitable,  that 
no  appropriation  has  been  made  to  pay  said  interest,  and 
consequently  tho  ruling  of  the  Court  below  in  this  case  was 
correct* 

JRer  Curiam. — The  judgment  is  afBrtned,  with  costs. 

Frederick  Band  and  Reginald  H.  Hall^  for  the  appellant, 

Oscar  B.  Hord^  Attorney  General,  for  the  appellee. 

In  the  two  preceding  cases,  the  same  briefs  were  filed  in  each  case 
bj  the  counsel  for  the  respectiTe  parties.  The  great  importance  of 
these  caused  will  justify  the  repetition  here  of  considerable  portions 
of  the  able  arguments  of  the  learned  counsel  and  of  the  Governor  of 
the  State. 

The  Attorney  Qeneral,  for  the  Auditor  of  State : 

The  appellant  expressly  waives  all  technical  objections,  and  pre- 
sents, for  the  consideration  of  the  Court,  the  important  question: 
Does  there  exist  the  necessary  legislative  appropriation  to  authonse 
the  payment  of  the  interest  on  the  fVinded  debt,  due  on  the  1st  day 
of  July  next? 

The  Gonstitation  of  1816,  section  21,  article  3,  provided  that  "  No 
money  ehall  be  drawn  from  the  treasury,  but  in  consequence  of  ap- 
propriations made  by  law.''    B.  S.  1843,  p.  48. 

The  Constitution  of  1851  contains  a  similar  provision,  article  10, 
seotiou  3,  1  G.  &  H.,  p.  50. 

Action  8  of  tho  act  creating  the  treasury  system,  provides  that  the 
Auditor  of  StatQ  shall  draw  no  warrant  upon  the  treasury,  unies^ 
ih^re  be  money  in  the  fund  upon  which  it  is  drawn,  and  in  conform-; 
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itj  to  appropriations  made  hj  law,  and  on  money  aetnallj  in  the  tre^ 
aury  snbjeet  to  the  payment  of  the  same.    1  G.  &  H.  647. 

Seetion  7  of  the  same  act  provides  that  the  Treasurer  of  State  ia 
expressly  prohibited  from  paying  money  out  of,  or  transferring  any 
money  from,  the  Treasury  of  State,  except  upon  the  warrant  of  the 
Auditor  of  State.    1  O.  &  H.  647. 

A  like  provision  is  contained  in  the  act  of  Congress  of  1789,  or- 
ganizing the  Treasury  Department ;  and  Mr.  B,  F,  Butler^  Attorney 
General,  in  an  opinion  dated  Augwt  2,  1836,  (3  Opinions  of  Attorney 
Generals,  p.  145,)  speaks  of  it  as  ^^  in  exact  accordance  with  the  Con- 
stitution, and  consequently  impealable." 

The  object  of  the  constitutional  provision  is  very  clearly  stated  by 
Mr.  BuiUr  in  an  opinion  dated  November  28,  1834.  (2  Opinions,  p. 
670.)  In  commenting  upon  a  similar  provision  in  the  Federal  Con- 
stitution, he  says:  "The  constitutional  provision  that  'no  money 
shall  be  drawn  from  the  treasury,  except  in  consequence  of  appropri- 
ations made  by  law,'  was  undoubtedly  intended  to  secure  to  the  Na« 
tional  Legislature  the  exclusive  power  of  deciding  how  and  when  the 
public  money  shall  be  applied  to  the  discharge  of  the  expenses,  debts, 
or  other  engagements  or  liabilities  of  the  Government." 

The  constitutional  provision  gives  the  Legislature  the  entire  con- 
trol of  the  disposition  of  public  money,  and  places  it  in  their  power 
to  check  the  other  departments  of  the  Government  in  any  aggressive 
movement  upon  the  rights  of  their  constituents,  by  enabling^hem  to 
withhold  the  supplies  that  may  be  required  to  carry  out  acts  of  ag* 
gression.  It  also  enables  the  people  to  hold  to  a  proper  accountabil* 
ity  the  public  officers  who  have  charge  of  the  public  funds  ]  for  as  no 
money  can  be  drawn  from  the  treasury  but  upon  the  authority  of  the 
Legislature,  it  presents  a  question  in  each  case  whether  such  author- 
ity exists.  ^ 

It  is  not  left  to  any  public  officer,  however  prominent  his  position, 
great  his  wisdom,  or  unquestioned  his  patriotism,  to  determine  that 
the  withdrawal  of  money  from  the  treasury  is  necessary  to  the'  publio 
welfare.  That  power,  great  and  important  as  it  evidently  is  to  the 
preservation  of  liberty  and  the  maintenance  of  public  honesty,  is  left- 
to  the  representatives  of  the  people.    Cases  may  arise  in  which  pub- 
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Ik  injurj  may  1>e  snstauted  in  eonseqiMnoe  of  this  roiinunl;  but 
0uoh  injury  is  temporary  and  unimportant  in  its  character,  compared 
with  that  which  would  result  from  the  adoption  of  the  rule  that  the 
public  money  shall  be  disposed  of  upon  any  other  authority  than  that 
of  the  Legislature. 

Such  being  the  object  and  purpose  of  the  constitutional  proYision 
and  the  statutory  restraints  cited,  it  should  clearly  appear  that  the 
legislative  authority  exists  before  the  warrant  of  the  Auditor  is  drawn. 
If  any  doubt  exists,  public  policy  requires  that  the  money  should  re- 
main in  the  treasury. 

What  is  the  meaning  of  the  word  apprapnaiumf  as  used  in  the 
Constitution? 

Mr.  TTebster  defines  it,  the  setting  apart,  by  vote,  of  a  sum  of  money 
to  be  expended  for  a  given  purpose. 

In  the  case  of  McConmll  v.  Wilcox,  (1  Scammon  B.  359,)  Smith, 
J.,  in  considering  the  meaning  of  the  word  appropriaHon^  as  used  in 
the  acta  of  Congress  relating  to  public  lands,  says :  "  While,  on  the 
eontrary,  the  term  '  appropriation'  would  imply  most  clearly  a  setting 
apart  or  application  to  some  particular  use,  when  applied  in  refbrence 
to  the  public  revenues,  it  will  be  seen  that  in  the  Constitution  of  the 
VwUed  States  it  is  used  tO|  express  the  disposition  of  the  public  men- 
eys  f^om  the  treasury  by  law.  The  phrase  is,  <  No  money  shall  be 
drawn  from  the  treasury,  but  in  consequence  of  appropriations  made 
byUw.*" 

He  continues  on  page  360 :  "  It  means  nothing  more,  in  the  sense 
in  which  it  is  used,  than  an  application  of  the  lands  to  some  specific 
use  or  purpose  by  virtue  of  law,  and  not  by  any  other  power." 

^he  word  appropriation,  as  used  in  the  Constitution,  I  suppose  to 
mean  an  act  of  the  General  Assembly  setting  aside  money  to  be  ap- 
plied to  a  definite  purpose,  with  authority  to  take  it  from  the  treas- 
ury for  application  to  that  purpose. 

I  do  not  suppose  it  necessary  that  any  set  fbrm  of  phraseology 
should  be  used,  or  that  there  should  be  a  specific  appropriation  at 
iMoh  session  of  the  General  Assembly ;  but  it  should  clearly  appear 
io  ib#  Auditor  %ni  Treasurer  of  State  that  the  General  Assembly 
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have  made  the  appropriation  authorising  the  payment  of  the  money 
sought  to  be  taken  from  the  State  Treasury. 

The  Supreme  Court,  in  the  case  of  Lange  v.  Stover ,  (19  Ind.,  p. 
175,)  held  that,  *'  The  statutes  on  the  subject  of  swamp  lands  (1  G.  & 
H.,  p.  597,  ei  seq.)  make  full  appropriation  of  the  Swamp  Land  Fund 
to  the  payment  of  the  legitimate  claims  against  that  fund,  and  no  fur- 
ther appropriation  is  necessary  to  authorise  the  Auditor  of  State  to 
draw  his  warrant  in  a  proper  case  upon  those  funds.'' 

The  aet  in  question  creates  a  Swamp  Land  Fund,  provides  for  a 
system  of  labor  and  contracting,  and  authorises  the  Auditor  of  State, 
upon  the  presentation  to  him  of  a  certificate  showing  the  labor  per- 
formed by  a  contractor,  to  issue  a  warrant  to  the  Treasurer  of  State 
for  the  amount  named  in  the  certificate,  payable  out  of  the  Swamp 
Land  Fund. 

This  ease  illustrates  the  correctness  of  the  definition  of  the  word 
opjpTCpritUicm  I  haye  adopted. 

To  constitute  an  appropriation,  money  must  be  set  aside  for  a  defi- 
nite purpose.  The  specific  amount  need  not  be  fixed :  that  may  be 
dependent  upon  circumstances,  to  be  ascertained  by  some  system  of 
aaditing.  There  must  also  be  authority  to  take  the  money  from  the 
treasury  for  application  to  this  purpose,  for  a  mere  setting  aside  of 
money  may  be  for  accumulation  for  future  disposition  by  the  Legis- 
lature :  both  elements  must  exist  to  constitute  an  appropriation. 

In  this  connection  another  circumstance  should  be  considered.  A 
debt  is  contracted  by  the  State  in  her  soyereign  and  corporate  capac- 
ity, and  in  this  capacity  she  promises  to  pay.  The  officers  of  State 
are  the  mere  temporary  agents  of  the  State,  holding  the  money  of  the 
State  subject  to  fixed  legal  restraints,  haying  no  power  to  UbC  or  dis- 
pose of  the  same  except  as  directed  by  the  Legislature.  It  is  not  for 
them  to  determine  what  debts  of  the  State  shall  be  paid,  and  what 
shall  remain  unpaid :  they  haye  no  discretion  on  the  subject.  The 
power  to  determine  such  questions  is  left  by  the  Constitution  with  the 
legislative  department^  and  by  Ha  action  they  must  be  controlled. 

I  proceed  to  call  the  attention  of  the  Court  to  the  various  statu- 
tory provisions  supposed  to  bear  more  or  less  on  the  subject,  and 
such  other  matter  as  I  deem  pertinent. 
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The  LegisUtare  of  1846  (Acts  of  1S46,  p.  3)  made  certain  propo- 
sitions to  the  creditors  of  the  State  for  an  adjustment  of  the  State's 
indebtedness. 

These  propositions  were  substantially  as  follows :  That  whenever  a 
creditor  of  the  State  should  surrender  (section  1)  a  bond,  (except  a 
bond  issued  under  the  original  bank  charter,)  a  new  bond  should  be 
issued,  specifying  the  amount  of  the  principal  of  the  bond,  and,  dis- 
tinct from  the  principal,  the  interest  upon  the  same,  computed  at  the 
rate  of  two  and  one-half  per  cent,  per  annum,  from  the  1st  day  of 
January^  1841,  to  the  1st  day  of  January^  1847,  inclusive ;  and  the 
State  proposed  to  pay  upon  the  principal  of  said  bond  interest  at  the 
rate  of  two  per  cent,  per  annum,  from  the  Ist  day  of  January y  1847, 
to  the  1st  day  of  January ^  1853,  inclusive ;  and  that  at  the  last  men- 
tioned date  the  said  interest  specified  in  the  bond,  and  the  principal, 
with  one-half  of  one  per  cent,  per  annum  on  the  principal,  from  the 
1st  day  of  January^  1847,  to  the  1st  day  of  January ^  1853,  should  be 
added  together ;  and  the  State  proposed  to  pay  two  and  one-half  per 
cent,  on  the  affiount  until  finally  redeemed.  It  was  further  provided 
by  section  1 :  ^^  That  if  the  revenues  of  the  State,  up  to  the  1st  day 
of  January^  1853,  to  be  derived  from  the  property  tax  of  25  cents  ok 
every  100  dollars  of  value,  and  a  poll  tax  of  75  cents,  shall  not,  by 
reason  of  the  \axes  being  paid  in  six  per  centum  treasury  notes,  or 
from  other  causes,  be  sufficient,  after  defraying  the  current  expenses 
of  the  Government,  to  pay  said  rate  of  interest  of  two  per  centum/ 
then,  and  in  that  case,  the  State  shall  pay,  up  to  said  1st  day  of  Jan- 
uary y  1853,  such  rate  of  interest  as  the  par  funds  in  the  treasury,  de- 
rived from  the  taxation  aforesaid,  shall  enable  her  to  do ;  which  shall 
be  paid  and  distributed  pro  rata  on  the  principal  specified  in  such 
certificate  of  stock ;  and  the  deficit,  with  six  per  centum  interest  per 
annum  from  the  time  it  became  due,  the  State  shall  and  will  make  up 
and  pay  to  the  holders  of  such  certificates,  on  or  before  the  1st  day 
of  January^  1853." 

Section  5  provides,  that  the  interest  shall  be  paid  half  yearly,  at 
the  city  of  New  Yarky  on  the  1st  days  of  January  and  Jufyy  of  eaeh 
year,  commencing  the  1st  day  of  Jufyy  1847,  and  if  the  interest  is  not 
demanded  before  the  expiration  of  14  months  from  the  time  the  same    ^ 
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became  due,  it  shall  only  be  demanded  afterwards  at  the  Treasury  of 
State. 

And  continues :  ^^  And  for  the  payment  of  the  interest,  and  the 
redemption  of  the  principal  aa  herein  proYided,  the  faith  of  the  State 
is  hereby  solemnly  pledged.'* 

Section  32  provides:  ''It  shall  be  optional  with  the  State,  at  any 
time  hereafter,  to  call  in  and  require  a  surrender  of  the  outstanding 
stock  issued  under  the  1st  section  of  this  act,  by  giving  to  the  holders 
of  such  stock  a  new  certificate  for  the  one-half  of  the  principal  there- 
of, to  bear  interest  at  the  rate  of  5  per  cent,  per  annum,  and  which 
principal  and  interest  shall  be  payable  and  redeemable  by  the  State 
out  of  the  revenues  thereof;'^  the  payment  of  the  other  half  is  pro* 
vided  for  by  the  issuing  of  certificates  payable  out  of  oanal  lands, 
and  the  tolls,  revenues,  &c.,  of  the  canal. 

The  Acts  of  1857,  p.  3,  changed  the  terms  of  the  proposition  em- 
bodied in  the  Acts  of  1846,  in  some  respects. 

Section  1  provides  that  the  State  exercises  the  option  reserved  in 
section  32  of  the  Act  of  1846,  and  required  the  surrender  of  the  old 
bonds,  proposed  to  issue  two  certificates,  each  for  one-half  of  the 
principal  secured  by  the  bonds,  to  bear  interest  at  the  rate  of  5  per 
cent,  per  annum,  the  interest  to  be  computed  from  the  1st  day  of  Jan- 
uary^  1847,  one  to  be  paid  by  the  State  out  of  her  revenues,  as  pro- 
vided by  said  section  32;  the  other  to  be  paid  out  of  the  canal  lands, 
and  the  tolls  and  revenues  of  said  canal. 

•  Section  2  provides  that  certificates  for  the  arrears  of  interest  on  the 
respective  mo i ties  of  said  debt,  computed  from  the  Ist  day  of  JanU' 
aty,  1841,  to  the  1st  day  of  January^  1847,  shall  be  issued  at  the 
same  time,  and  shall  constitute  a  special  stock ;  and  proceeds :  "  That 
the  amount  of  such  of  said  certificates  for  interest  as  shall  be  charge- 
able on  taxation  as  hereinbefore  mentioned,  shall  be  funded  as  of  the 
Ist  of  January^  1853,  and  shall  bear  interest  from  that  day,  and  not 
before,  at  and  afler  the  rate  of  2^  per  cent,  per  annum,  payable  semi« 
annually  on  the  1st  day  of  July  and  the  1st  day  of  January^  in  every 
year;  and  the  first  half-yearly  payment  of  such  interest  shall  become 
due  and  be  paid  on  the  1st  day  of  Jvly^  1853«" 
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Froyision  is  then  made  for  the  payment  of  the  interest  on  the  other 
half  of  the  deht  Out  of  the  canA  lands,  tolls,  &c. 

Section  14  provides  tliat  the  tolls,  revenues,  and  profits  of  the  said 
canal,  &c.,  present  and  future,  "and  the  personal  taxes  to  he  levied 
toward  the  payment  of  the  said  debt,"  &c.,  "  and  the  receipt  and  ap- 
plication thereof  for  that  purpose,  as  in  the  same  act  is  also  provided, 
shall  remain  and  be  inviolate  and  in  full  force,"  &c.,  and  "shall  be 
and  continue  effectual  and  inviolate  by  the  means  aforesaid,  until  the 
objects  and  purposes  of  the  said  aet^  and  this  present  act  shall  be 
fully  accomplished." 

I  have  made  the  foregoing  statement  and  extracts  to  show  the  na* 
ture  of  the  transaction  between  the  State  and  her  creditors,  and  that 
the  Court  may  see,  at  a  glance,  all  the  provisions  of  the  acts  of  1840 
and  1847,  bearing  upon  the  question  under  discussion. 

The  State  proposes  to  hor  creditors,  to  issue  certain  bonds  for  cer- 
tain sums  of  money  and  the  interest  thereon,  the  interest  to  be  paid 
semi-annnally  in  the  city  of  New  York^  agrees  to  make  a  levy  of  25 
oents  on  the  100  dollars,  and  75  cents  on  t^e  poll,  to  pay  the  State 
expeases,  and  devote  the  surplus  to  paying  interest,  &c.,  and  pledges 
the  good  faith  of  the  State  for  a  compliance  with  these  provisions. 

It  is  very  evident  that  the  acte  of  1846  and  1847  contain  no  pro- 
vision or  provisions  that  can,  by  the  greatest  possible  ingenuity  or  the 
most  highly  wrought  effort  of  imagination,  be  supposed  to  amount  ta 
an  appropriation,  unless  the  agreement  of  the  ^tate  to  pay  the  bonds, 
and  to  levy  a  tax  of  25  cents  on  the  100  dollars  of  property,  and  75 
cents  on  each  poll,  and  appropriate  the  surplus,  after  paying  the  cur- 
rent expenses  of  the  Government,  to  the  payment  of  the  interest,  &c., 
have  that  effect 

Doee  a  eontraot  on  the  part  of  the  State,  to  pay  money,  amount  to 
an.  appropriation,  and  furnish  authority  justifying  the  State  Officers 
in  taking  money  from  the  State  Treasury  to  pay  the  indebtedness? 
An  agreement  on  the  part  of  the  State,  to  pay  money,  is  one  thing, 
and  a  legislative  direction  to  the  State  Offioers,  to  take  money  from 
the  treaenry  to  pay  the  indebtedness  another.  A  few  illustrations 
will  show  the  difference. 

The  United  Stata,  by  contract  with  the  officers  and  soldiers  com- 
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posing  the  army,  agree  to  pay  them  a  stipulated  price  per  month  for 
their  services.  This  contract  is  the  contract  of  the  GoTernment^  and 
is  made  by  virtue  of  authority  conferred  by  acts  of  Congrress. 

The  honor  of  the  Government  is  pledged  for  a  faithful  compliance 
with  the  contract,  and  its  breach  would  be  a  lasting  stain  upon  the 
national  character;  but  I  have  always  understood,  notwithstanding 
this,  that  not  a  cent  could  be  paid  the  army  without  an  appropriation 
bill. 

If  the  appellee  is  correct  in  her  assumption  that  a  contract  to  pay 
money  is  an  appropriation  of  the  money  necessary  to  pay  it,  then  the 
Federal  authorities  have  no  power  to  enlist  a  soldier  for  a  longer  pe- 
riod than  two  years;  for  it  is  expressly  provided  in  the  Constitution, 
as  a  limitation  upon  the  right  to  raise  and  support  armies,  "that  no 
appropriation  to  that  use  shall  be  for  a  longer  term  than  two  years." 

The  Government  has,  however,  always  acted  upon  a  different  prin* 
ciplo,  has  understood  that  a  contract  to  pay  was  not  an  appropriation, 
and  therefore  enlists  soldiers  for  a  longer  period  than  two  years. 

The  Federal  Government  has  the  power  to  make,  treaties,  and  may 
contract  in  them  to  pay  money,  fixing  the  time  and  place  of  payment; 
and  may  solemnly  pledge  the  faith  of  the  nation  for  a  compliance , 
with  the  obligation ;  yet  it  has  always  been  regarded  necessary  that 
Congress  should  appropriate  the  money  necessary  to  satisfy  the  obli- 
gations thus  assumed. 

Some  light  is  shed  upon  this  subject  by  a  discussion  in  Congress 
on  the  19th  day  of  January^  1796,  with  reference  to  appropriations 
to  sustain  the  mint,  and  the  debate  took  quite  a  wide  range.  Annals 
of  Congress,  1795-6,  p.  254.  1  Benton's  Abridgment  of  Beb.,  p.  625. 

Mr.  Theodore  Sedgunek,  of  MassachtuettSj  assumed  the  position  that' 
when  the  Government  had  assumed  obligations,  or  made  legal  estab- 
lishments, it  was  the  duty  of  Congress  to  make  the  necessary  appro- 
priations to  provide  for  them,  and  that  Congress  had  not  the  right  to 
refuse  the  appropriations,  or  discuss  their  propriety. 

Mr.  Sedgwick  did  not,  however,  take  the  high  ground  ooeupied  by 
the  ^>pellee,  that  an  obligation  on  the  part  of  the  Government,  was 
itself  an  appropriation  that  rendered  further  action  by  Congress  un* 
necessary. 


M6  SUPREMB  COURT  OP  INDIANA* 


The  State  ex  rel.  The  Board  of  Com.,  &c.  i>.  Kistine,  Anditor,  Set, 


Jtr,  Albert  &allatin  differed  from  Mr%  Sed^toitk^  and  expressed  his 
alarm  at  the  position  assumed.  He  thought  that  notwithstanding  thd 
obligation  to  pay  existed,  still  the  appropriation  to  meet  it  was  for 
Congress  and  that  the  subject  of  appropriation  was  a  solemn  and  im^ 
portant  one,  placed  in  the  hands  of  the  Legislature  as  a  check  upon 
the  other  branches  of  the  OoTernment,  that  Congress  in  each  case 
had  the  right,  and  it  was  their  duty,  to  determine  the  necessity  and 
propriety  of  making  an  appropriation. 

He  referred,  by  way  of  illustration,  to  the  fact  that  the  militery 
establishment  was  made  up  by  enlistment,  foir  three  or  more  years, 
while.it  was  usual  to  make  annual  appropriations  for  ite  support;  and 
Congress  was  expressly  prohibited,  by  the  Constitution,  Arom  voting 
appropriations  for  more  than  two  years  for  the  support  of  an  armed 
force. 

At  the  time  of  this  debate,  the  Government  was  largely  in  debt, 
had  outstending  bonds,  and  promises  to  pay  the  interest  thereon. 
According  to  the  appellee^s  theory,  these  obligations  constituted  an 
appropriation  of  the  money  necessary  to  meet  the  interest,  without 
fttrther  legislation. 

Mr.  Oallatxn^  in  speaking  of  the  right  of  the  legislative  branch  of 
the  Government  to  control  appropriations,  said:  '<< There  was  one  in- 
stance in  which  this  House  had  thought  it  proper  to  abandon  the 
right.  In  order  to  strengthen  the  public  credit,  they  had  consented 
that  the  payment  of  interest  on  the  deht  should  not  depend  on  their 
sole  will ;  and  they  had  rendered  the  appropriation  for  that  object^ 
not  yearly,  but  a  permanent  one.'' 

Mr,  Gallatin  did  not  think  a  mere  promise  to  pay  interest  rendered 
a  subsequent  legislative  appropriation  unnecessary,  but  says  that  Con- 
gress made  a  permanent  appropriation  for  that  purpose. 

I  make  the  following  extract  from  the  act  of  Congress  referred  to 
by  him,  passed  Augwt  4,  1790— found  in  1  United  Stetes  Stotutes  at 
large,  139: 

^^  Section  1.  Be  %i  enacted,  That  reserving  out  of  the  moneys  which 
have  arisen  since  the  last  day  of  December  last  past,  and  which  shall 
hereafter  arise  Arom  the  duties  on  goods,  wares,  and  merchandise,  im- 
ported into  the  UntUd  S(aU$,  and  on  the  tonnage  of  ships  or  vessels, 
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the  yearly  sum  of  600,000  dollars,  or  so  much  thereof  as  may  be  ap« 
propriated  from  time  to  timej  towards  the  defence  of  the  Government , 
of  the  United  States,  and  their  common  defence,  the  residue  of  the 
said  moneys,  or  so  much  thereof  as  may  be  necessary,  as  the  same 
shall  be  received  in  each  year,  next  after  the  sum  reserved  as  afore  - 
paid,  shall  be,  and  is  hereby  appropriated  to  the  payment  of  the  in^ 
teres t,  vrhich  shall  from  time  to  time  become  due,  on  the  loans  here- 
tofore made  by  the  United  States,  in  foreign  countries;  and  also,  the 
payment  of  interest  on  such  further  loans  as  may  be  obtained  for  dis- 
charging the  arrears  of  interest  thereupon,  and  the  whole  or  any  part 
of  the  principal  thereof;  to  continue  so  appropriated  until  the  said 
loans,  as  well  those  already  made  as  those  which  may  be  made  in  vir- 
tue of  this  act,  shall  be  fully  satisfied,  pursuant  to  the  contracts  relate 
ing  to  the  same,  any  law  to  the  contrary  notwithstanding." 

It  is  very  evident  that  Mr.  Gallatin  and  the  Congress  that  passed 
the  act  of  1700,  did  not  regard  the  promise  of  the  Government  to 
pay  the  interest,  as  sufficient  for  that  purpose  without  an  appropria- 
tion bill. 

It  will  be  noticed  that  in  the  section  of  the  act  of  Congress  cited, 
there  is  a  fixed  sum  reserved,  and  all  over  that  sum  is  appropriated, 
80  that  it  was  in  tha  power  of  the  treasury  department  to  know  with 
certainty  what,  if  any,  surplus  existed  for  disposition  as  appropriated. 

The  agreement  to  appropriate  what  should  remain  of  the  revenue 
after  paying  the  current  State  expenses,  can  not  have  the  effect  of  an 
appropriation  bill,  in  the  absence  of  legislation  providing  for  the  cur- 
rent  State  expenses,  for  the  reason  that  it  is  for  the  Legislature  to 
determine  the  amount  of  the  current  expenses,  and  it  can  not  be  le* 
gaily  known  what,  if  any  surplus  will  exist,  until  that  is  ascertained 
by  provision  being  made  for  them. 

It  is  claimed  that  a  construction  has  been  placed  upon  the  acts  of 
1846  and  1847,  by  the  uniform  action  of  the  State  Officers;  that  un- 
der them,  and  without  further  appropriation  bills,  the  'interest  was 
paid  until  the  fall  of  1858. 

I  admit  that  if  it  were  a  matter  of  doubt,  whether  the  terms  used 
in  1846  and  1847  constituted  an  appropriation,  usage  would  be  en- 
titled to  great  consideration;  but  when  it  is  perfectly  clear  that  there 
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is  no  language  used  in  those  acts  which  can  possibly  be  tortured  into* 
an  appropriation,  I  am  unable  to  see  how  a  payment  of  interest  with* 
out  law,  no  matter  how  long  it  is  continued,  can  create  the  authority 
necessary  to  its  payment. 

But  it  is  not  true  that  the  interest  was  uniformly  paid  up  to  1848, 
without  an  appropriation.  It  will  be  seen  by  an  examination  of  the 
following  acts,  that  at  different  times  prior  to  that  date  the  Legisla- 
ture authoriaed  the  borrowing  of  money  to  pay  the  interest,  and  ez<- 
pressly  appropriated  the  amount  thus  borrowed  to  the  payment  of  the 
interest:  Acte  of  1848,  p.  70;  Acts  of  1849,  pp.  6^  70;  Acts  of  1850, 
p.  95;  Acts  of  1851,  p.  132. 

Thus  the  law  stood  at  the  formation  of  the  Constitution  of  1851 4 
In  the  formation  of  the  Constitution  of  1851,  the  subject  was  deemed 
of  such  grate  importance,  that  it  was  provided  in  section  2  of  article 
10,  1  G-.  &  H.  50,  that  *^  All  the  revenues  derived  from  the  sale  of  any 
of  the  public  works  belonging  to  the  State,  and  f^om  the  net  annual 
income  thereof,  and  any  surplus  that  may  at  any  time  remain  in  the 
treasury,  derived  from  taxation  for  general  State  purposes,  after  the 
payment  of  the  ordinary  expenses  of  the  Government,  and  of  the  in- 
terest on  the  bonds  of  the  State,  other  than  the  bank  bonds,  shall  be 
annually  applied,  under  the  direction  of  the  General  Assembly,  to  the 
payment  of  the  principal  of  the  public  debt.'' 

It  is  also  provided  by  section  5  of  the  same  article,  that  no  law 
shall  authorise  any  debt  to  be  contracted  on  behalf  of  the  State,  ex- 
cept in  certain  specified  cases,  among  which  is  found  "  to  pay  the  in* 
terest  on  the  State  debt."  Notwithstanding  these  provisions,  the  con- 
vention realizing  the  importance  of  preventing  the  disbursement  of 
public  money  upon  any  other  authority  than  that  of  the  General  As- 
sembly, provided  in  section  3  of  the  same  article,  that  "No  money 
shall  be  drawn  from  the  treasury,  but  in  pursuance  of  appropriations 
made  by  law.'* 

This  constitutional  provision,  section  2,  is  of  course  merely  direc- 
tory to  the  General  Assembly,  to  be  made  effiective  by  subsequent 
legislation. 

The  3d  section  of  an  act  entitled  "An  act  in  relation  to  applying 
certun  funds  therein  named  to  the  payment  of  the  public  debt/'  ap- 
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psoTed  Jammrg  18,  1862,  la  as  follows:  "That  all  the  revennes  de- 
riTed  from  the  aale  of  any  of  the  t>ablie  worka  belonging  to  the  State, 
md  die  net  aiii^iial  income  thereof;  and  any  surplus  that  may  remain 
in  the  treasury  derived  from  taxation  for  general  purposes,  after  pqy* 
ing  the  ordinary  expenses  of  GoTernment'  and  interest  on  the  State 
stocks,  other  than  the  original  bonds  not  surrendered,  and  the  State 
Bank  bonds,  be  applied  towards  paying  the  principal  of  the  State 
debt,  as  hereinafter  proTided."     1  G.  &  H.,  p.  503. 

This  section  professes  to  dispose  of  any  surplus  there  b  in  the 
State  Treasury  alter  paying  the  ordinary  expenses  of  the  State  Goy- 
emment  and  the  interest  on  the  State  debt^  but  it  does  not  make  ap- 
propriations for  either  of  those  purposes.  The  money  in  the  treasury 
is  first  to  be  applied  to  the  expenses  of  Government,  next  to  the  pay- 
ment of  the  interest  on  the  State  debt,  and  finally  to  the  principal  of 
the  State  debt 

If  this  section  appropriates  money  to  pay  the  interest,  it  is  equally 
an.  appropriation  to  pay  the  expenses  of  the  State  Government,  and 
no  legislation  is  necessary  for  any  State  expense. 

If  it  be  answered  to  this,  that  it  can  not  have  this  effect,  because 
the  expenses  of  the  State  caji  only  be  ascertained  by  legislation ;  the 
reply  is  immediate  and  sufficient,  that  if  the  State  expenses  can  not 
be  ascertained  because  the  Legislature  have  passed  no  appropriation 
bill,  then  this  section  can  not  be  an  appropriation  of  interest,  for  it  is 
not  to  be  paid  until  after  the  ordinary  expenses  of  the  State  Govern- 
ment, and  until  that  is  ^ascertained,  it  can  not  be  known,  in  any  legal 
form,  whether  there  will  remain  any  money  in  the  treasury  after  the 
ordinary  expenses  are  paid. 

This  section  clearly  does  not  appropriate  any  money  upon  either 
of  the  two  first  mentioned  objects. 

Section  5  of  an  act  entitled  "An  act  prescribing  the  duties  of  Gov- 
ernor,'' approved  May  27,  1862,  is  as  follows:  "The  Governor,  Au- 
ditor, tod  Treasurer  of  State,  are  hereby  authorised  to  procure  a  tem- 
porary loan  of  money,  sufficient  in  amount  to  meet  the  deficiency  in 
the  treasury,  should  any  such  occur,  to  pay  the  semi-annual  dividends 
of  interest  on  the  State  debt."     1  G.  &  H.  368. 

This  section  makes  no  appropriation,  but  simply  provides  for  a  da- 
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ficiency  in  the  State  Treasury ;  and  as  no  money  can  be  taken  firom 
the  treasury  without  an  appropriation,  it  implies  that  an  appropriation 
has  been  made,  that  there  is  a  deficiency,,  and  provides  the -mode  of 
supplying  it. 

Thus  the  law  stood  when  the  Legislature  of  1857  adjourned  with- 
out making  any  appropriation  to  pay  the  interest  on  the  State  debt. 

Governor  Willard,  feeling  that  it  was  a  matter  of  the  first  import- 
ance that  the  contract  with  the  bondholders  should  be  complied  with 
by  the  State,  united  with  the  Treasurer  and  Auditor  of  State  in  pro- 
curing a  loan,  with  which  he  paid  the  interest  on  the  State  debt,  and 
carried  on  the  State  Asylums. 

To  avoid  the  irregularities  charged  against  the  administration  of 
G-overnor  Willardj  in  the  payment  of  the  interest  on  the  State  debt 
for  1857,  without  a  specific  appropriation  ther.efor,  two  measures  were 
introduced  into  the  Legislature— one  an  act  entitled  "An  act  to  pro- 
vide a  treasury  system  for  the  State  of  Indiana^  for  the  manner  of 
receiving,  holding,  and  disbursing  the  public  moneys  of  the  State, 
and  for  the  ^afe  keeping  of  public  moneys;"  the  second,  an  act  enti- 
tled "An  act  to  provide  for  the  safe  keeping  of  the  bonds,  mortgages, 
and  other  securities  entrusted  to  the  care  of  certain  ofiicers  herein 
mentioned,  defining  certain  felonies  and  misdemeanors,  and  providing 
punishment  therefor,  and  providing  certain  evidence  on  the  part  of 
the  State.'*  Both  were  passed,  and  both  were  vetoed  by  Governor 
Willard,  The  first  was  jpassed  again,  and  became  a  law,  notwithstand- 
ing the  Governor's  objections ;  {1  G.  &  H.  645 ,)  the  other  failed  for 
want  of  a  quorum. 

Section  8  of  the  act  to  provide  a  treasury  system  declares  that  "  the 
Auditor  of  State  shall  at  no  time  draw  a  warrant  *upon  the  Treasurer 
of  State,  unless  there  be  money  in  the  treasury  belonging  to  the  fund 
upon  which  the  same  is  drawn  to  pay  the  same,  and  in  conformity  to 
appropriations  made  by  law,  and  on  money  actually  in  the  treasury, 
subject  to  the  payment  of  the  same."    f^.  &  H.  647. 

Section  7  of  the  same  act  provides  that  "  the  Treasurer  of  State  is 
expressly  prohibited  from  paying  any  money  out  of,  or  transferring 
any  money  from,  the  Treasury  of  State,  except  upon  the  warrant  of 
the  Auditor  of  State."     1  G.  &  H.  647. 
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The  second  entitled  act  inflicted  heavy  penalties  upon  officers  of 
State  for  violating  the  daties  prescribed  by  law,  and  was  substantially 
re-enabted  by  the  Legislature  of  1861,  being  the  act  popularly  known 
as  the  Embeulement  BilK     2  G.  A;  H.  456. 

My  attention  has  been  called  to  the  16th  section  of  the  act  creat- 
ing a  Treasury  System.     It  is  as  follows : 

"At  some  convenient  period,  prior  to  the  falling  due  of  the  interest 
on  the  foreign  debt  of  the  State,  payable  at  New  Tork^  the  Treasurer 
shall,  without  discrimination,  draw  on  the  bank  notes  in  the  treasury 
an  amount  of  specie  sufficient  to  pay  said  interest,  which  he  shall 
transmit  to  New  York  by  express  or  otherwise,  as  maybe  deemed 
most  safe ;  but  any  bank  or  banks  on  whose  notes  specie  is  thus  de- 
manded, may  redeem  such  notes  to  the  extent  of  such  demand,  by 
draft  on  New  York,  payable  fifteen  days  preceding  the  day  of  pay- 
ment of  said  interest,  and  without  any  premium  of  exchange,  and 
giving  ample  security  to  the  Treasurer  for  the  prompt  payment 
thereof." 

Attention  is  called,  in  considering  this  section,  to  the  peculiar 
phraseology  of  section  7  of  the  same  act.  The  Treasurer  is  "  prohib- 
ited from  paying  money  out  of,  or  transferring  any  money  from,  the 
Treasury  of  State,  except  upon  the  warrant  of  the  Auditor." 

The  words,  "  or  transferring  any  money  from  the  treasury,"  have 
reference  to  section  16 — the  section  of  the  act  providing  for  the  trans- 
fer of  the  money  to  New  York  required  to  pay  the  interest. 

The  Treasurer  can  not,  therefore,  either  pay  out  or  transfer  money 
from  the  treasury  without  a  warrant. 

Section  8  then  prohibits  the  Auditor  from  issuing  a  warrant,  ex- 
cept *^  in  conformity  to  appropriations  made  by  law ;"  that  is,  he  can 
not  issue  a  warrant  authorizing  the  Treasurer  to  pay  out  money,  or 
transfer  money,  from  the  treasury,  except  in  accordance  with  appro^ 
priations  made  by  law. 

Making  a  manifest  distinction  between  the  direction  contained  in 
the  16th  section,  to  transfer  the  money  to  New  York,  and  the  appro- 
priation by  the  Legislature,  authorizing  the  money  to  be  taken  from 
the  treasury  for  that  purpose. 

The  interest  on  the  State  debt  was  payable  in  New  York,  and,  at 
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the  time  this  aet  w«b  paued,  there  existed  no  i^tvte  providing  the 
jnianner  in  whieh  the  money  should  be  transmitted  to  that  city,  and 
making  it  the  dnty  of  any  paHicuhtr  penon  to  perform  that  fierrice ; 
and  this  section  does  nothing  more  thali  provide  the  i«8tr«mentali<y 
by  which  the  interest  shall  be  transmitted  to  the  plaee  of  payment. 

The  bill  itself  is  not  an  appropriation  bill,  nor  is  an  appropriation 
a  necessary  or  pertinent  part  of  it.  It  is  nothing  more  than  it  pro- 
fesses to  be — ^an  act  providing  the  general  system  for  receiving,  bold- 
ing  and  disbursing  the  public  moneys  of  the  State,  to  which  a  stand- 
ing appropriation  for  a  specific  purpose  would  bo  inappropriate. 

Bearing  upon  the  effect  of  this  section,  I  call  your  attention  to  the 
fabt,  that  the  same  Legislature  that  enacted  it,  and  after  it  had  been 
passed,  passed  an  appropriation  bill,  appropriating  320,000  dollars  for 
interest  for  the  year  1859,  (Acts  1859,  p.  13 ;)  also,  320,000  dollars 
for  interest  for  1860,  (Acta  1859,  p.  14 ;)  and  that  the  Legislature  of 
1861  made  similar  appropriations  for  the  years  1861  and  1862,  (Acts 
1861,  pp.  6,  7.) 

The  Governor,  in  his  argument  entitled  a  letter  to  Juma  Wtnthw^ 
Esq.,  and  filed  herein  as  part  of  the  brief  of  the  counsel  for  the  Com* 
mitoioneis : 

An  able  lawyer  has  defined  an  appropriation  as  "  a  legal  provision 
'for  the  payment  of  a  debt  due  from  the  State,  or  to  become  due,  out 
of  the  funds  of  the  State." 

Another  lawyer,  of  acknowledged  ability  and  learning,  speaks  of 
an  appropriation  thus :  '*  The  term,  *  appropriation  made  by  law,'  has 
no  peculiar  signification  other  than  that  there  is  a  law  requiring  pay- 
ments to  be  made  out  of  public  moneys  of  the  State,  whether  the 
amount  shall  be  specified  in  the  law  or  left  to  calculation,  as  the 
amount  of  interest  to  be  paid  on  a  public  debt  and  the  quarterly  pay- 
ments made  to  our  public  officers  where  they  have  fixed  annual  sala- 
ries."    These  definitions  are  in  substance  the  same. 

An  appropriation  may  be  accurately  defined  as  a  direction  given  by 
)aw  to  pay  money  out  of  the  treasury  for  a  particular  purpose.  This 
direction  may  be  specific,  and  in  terms,  or  it  may  be  a  necessary  in- 
tendment of  a  legislative  act.    If  a  direction  to  pay  money  is  in  di- 
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nob  tenpB,  or  ia  tiie  neeesMuyoonolniotioii  of  ft  legiBktive  act,  it  is- 
an  appropriation  within  tke  meaning  of  the  Constitalion^ 
.  It  ia,  aa  in  all  other  oaiea,  a  qnealion  as  to  the  intention  of  the  Leg- 
islatare,  which  ia  to  be  arrived  at  by*  the  ovdinary  rales  of  oonatrao* 
tion.  If  it  is  the  intention  that  money  should  be  taken  from  the 
treasury  for  a  partieular  purpose,  then  such  intention  is  the  law,  and 
is  an  appropriation. 

The  act  of  1846,  ratifying  the  comprojuiae  with  Uie  creditors  of  the 
State,  contains  the  following  section : 

^'Sbo.  5.  The  interest  on  the  stock  hereby  oreated  shall  be  paya- 
ble half-yearly,  at  the  city  of  New  York,  on  the  first  days  of  January 
and  July  of  each  year,  commencing  on  the  1st  day  of  July,  184T. 
But  if  the  interest  for  any  half-year  shall  not  be  demanded  before 
the  expiration  of  thirteen  months  from  the  time  the  same  became  due, 
it  shall  only  be  demandable  afterwards  at  the  Treasury  of  the  State ; 
and  for  the  payment  of  the  interest  and  the  redemption  of  the  prin- 
cipal, as  herein  proyided,  the  faith  of  the  State  is  hereby  solemnly 
pledged." 

This  section  solemnly  pledges  the  faith  of  the  State  to  the  payment 
of  the  interest  on  the  funded  debt  in  the  city  of  New  York  on  the 
first  days  of  January  and  July  of  each  year,  and  is  a  contract  of  the 
most  binding  character,  the  faithful  observance  of  which  is  vital  to 
the  credit  of  the  State.  It  is  a  legal  and  necessary  intendment  of 
this  contract  that  the  money  shall  be  drawn  fVom  the  State  Treasury 
to  pay  the  interest. 

On  the  27th  day  of  January,  1847,  an  act  was  approved,  supple- 
mental to  the  act  of  1846,  which  was  accepted  by  the  bondholders, 
and  became  part  of  the  contract.  The  concluding  part  of  the  14th 
section  of  this  act  is  in  these  words : 

"Be  it  further  enacted,  That  all  stock  to  be  created,  and  all  certifi- 
cates and  other  instruments  of  title  to  be  issued,  in  pursuance  of  the 
said  act,  and  all  principal,  moneys,  and  interest  thereby  respectively 
secured,  shall  not  be  molested  or  impaired,  arrested  or  attached,  by 
the  State  of  Indiana.^' 

I  submit  that  it  is  hot  in  the  power  of  the  Legislature  to  hinder  or 
defeat  the  payment  of  the  interest  on  the  public  debt  by  the  adoption 


874  SUPREME  COUET  OF  INDIANA. 

The  State  ex  rel.  The  Board  of  Conuy  4o.  tK  Riatiney  Auditor,  &c. 

of  new  regulatiouB,  or  by  making  such  paymenta  dependent  upon  nn- 
certain  legislation  from  year  to  year. 

The  supplemental  act  also  provides  the  form  of  the  obligation  to 
be  issued  by  the  State  to  her  creditors,  which  I  quote  as  follows : 

"$1000.  No. 

'  UNITED  STATES  OF  AMERICA. 

STATE  OF  INDIANA. 

Five  Ptr  Centum  State  Stock. 

"  Under  two  acta  of  the  General  Assembly  of  the  State  of  liidiana, 
entitled  An  act  to  provide  for  the  funded  debt  of  the  State  of  Indi- 
ana, and  for  the  completion  of  the  Wabash  and  Erie  Canal  to  Evans- 
vilUy  passed  19th  January,  1846,  and  An  act  supplementary  to  the 
said  act,'  passed = — ,  1847. 

^^Princtpal  chargeable  on  the  revenues  of  the  State,  pursuant  to 
acts  of  the  Legislature  of  Indiana,  passed  the  19th  of  January,  1846, 
and ,  1847. 

"  Be  it  known,  that  the  State  of  Indiana  owes  to  A,  B,,  or  his  as- 
signs, the  sum  of  1000  dollars,  being  part  of  the  principal  of  the 
bonds  of  the  State,  declared  to  have  been  surrendered  to  the  State  by 
act  of  surrender  of  this  date,  and  which  amount  of  1000  dollars  bears 
interest  at  the  rate  of  5  per  cent,  per  annum,  from  the  1st  of  Janu- 
ary, 1847,  payable  half-yearly  in  the  city  of  New  York,  at  the  time^ 
and  in  the  manner  declared  by  the  acts  of  the  Legislature  above  men- 
tioned. 

*<This  stock  is  redeemable  at  any  time  after  20  years  from  19th 
January,  1846,  at  the  pleasure  of  the  State,  in  the  city  of  New  York, 
and  until  redeemed  is  transferable  upon  surrender  in  the  city  of  New 
York,  in  books  provided  for  that  purpose  by  the  Agent  of  State,  there 
resident,  by  endorsement  hereon,  and  according  to  such  other  rules 
and  forms  as  are  or  may  be  prescribed  for  that  purpose;  and  for  the 
payment  of  the  interest  and  the  redemption  of  the  principal  afore* 
said,  the  faith  of  the  State  of  Indiaria  is  irrevocably  pledged. 

"This  debt  is  duly  recorded,  &c. 

"  Witness  our  hands  at  Indianapolis  the  —  day  of ,  1847. 

"  Countersigned,  Tbiasubxr. 

AUDITOB." 
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To  this  obligation  a  postacript  is  attached,  in  these  words : 

"N.  B. — ^The  State  reserves  the  right^  acoording  to  the  terms  and 
conditions  of  the  said  acts,  to  postpone  payment  of  a  portion  of  the 
interest  dne  upon  this  certificate,  until  January  1st,  1853,  paying  in- 
terest  on  the  same  at  the  rate  of  6  per  cent,  per  annum,  and  to  fVind 
1  per  cent,  of  the  same  without  interest,  after  that  period,  at  the  rate 
of  2i  per  cent." 

Is  it  possible  that  fttrther  legislation  is  required,  to  authorize  the 
State  to  pay  the  interest  on  this  obligation?  The  State  makes  her 
written  promise  to  pay  at  particular  times,  and  delivers  it  to  her 
creditor,  which,  upon  presentation  to  the  proper  officer,  is  a  direct  and 
suffieient  authority  fbr  payment.  If  it  is  not,  then  the  promise  of  the 
State  carries  with  it  no  obligation,  and  the  authority  to  pay  must  be 
derived  solely  from  subsequent  legislation. 

The  old  Constitution  contained  the  following : 

'^Sec.  21,  Art.  3.  No  money  shall  be  drawn  from  the  treasury,  but 
in  consequence  of  appropriations  made^  by  law." 

The  new  Constitution  went  into  force  upon  the  1st  of  November ^ 
1851,  and  contained  the  following  provision : 

"Sec.  3,  Art.  10.  No  money  shall  be  drawn  fVom  the  treasury,  but 
in  pursuance  of  appropriations  made  by  law." 

It  will  be  seen  that  these  provisions  are  in  substance  the  same. 
The  successive  Legislatures  of  1847,  '48,  '49,  and  '50,  accepted  the 
sections  quoted  from  the  acts  of  1846  and  '47,  as  an  appropriation  to 
pay  interest  within  the  meaning  of  the  Constitution,  and  made  no 
other  except  in  three  special  acts  in  1849,  '50,  and  '51,  authorising 
the  borrowing  of  money  and  directing  the  money  thus  borrowed  to 
be  paid  on  the  interest  on  the  public  debt,  which  direetionwas  noth* 
ing  more  than  a  statement  of  the  purpose  for  which  the  money  was 
borrowed. 

The  State  Officers  during  the  same  period  accepted  them  as  an  ap« 
propriation.  The  Auditor  drew  warranto  for  the  necessary  amounta 
and  the  treasurer  paid  them. 

•  Many  of  the  men  who  framed  the  new  Constitution  were  in  the  first 
Legislature,  that  assembled  under  it.  That  Legislature  did  not  deem 
it  necessary  to  make  any  f^irther  appropriations  to  pay  the  interest 
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upon  the  pidblio  M^  belMfiag'  that  the  acta  of  1846  and  184^  were 
mdhsMttt  for  the  purpose.  This  o^Nuiieii  waa  aoted  vpoB  by  erery 
LegiaUtura  up  to  the  fyi  of  1858,  aad  apeoifo  appvopriaiioiia  «am 
not  Bade  hefbre  that  time  ibr  the  payment  of  intereat.  It  was  alao 
adopted  and  aeied  ap<m  during  the  aame  period  by  the  Offioera  of 
State. 

Thus  from  the  beginning,  the  acts  of  1846  and  184T  were  aec^ted 
both  by  the  Legislature  and  the  State  Offioera,  as.  a  suffieienft  appro- 
ponation  under  the  Constitution.. 

The  new  Conatitutiou  oontatna  the  following  pro  vision; 

'^Seo.  2,  Art.  10.  All  the  rerenues  deriyed  from  the  sale  of  any 
of  the  publio  works  belonging  to  the  State,  and  from  the  net  annual 
income  thereof^  and  any  surplus  that  may  at  any  time  remain  in  the 
trea;8ury,  derived  from  taxation  for  general  State  purposes,  afler  the 
payment  of  the  ordinary  expenses  of  the  Government,  and  of  the  in- 
terest on  the  bonds  of  the  State,  other  than  the  bank  bonds,  shall  be 
annually  applied,  under  the  direction  of  the  General  Assembly,  to  the 
payment  of  the  prinoipal  of  the  publio  debt" 

This  provision  is  in  itself  a  direct  appropriation  to  the  payment  of 
the  prinoipal  of  the  public  debt,  of  all  the  money  remaining  in  the 
treasury  after  the  payment  of  the  ordinary  expenses  of  the  €k>vern- 
ment,  and  of  the  interest  on  bonds  of  the  State,  other  than  bank 
bonds; 

This  appropriation,  however,  can  not  become  operative  until  after 
the  payment  of  the  interest  on  the  bonds  of  the  State,  and  carries 
with  it  a  necessary  implication  that  the  interest  should  be  paid  out 
of  any  money  in  the  treasury.  The  Attorney  General  says,  however, 
tiiai  if  this  section  is  an  appropriation  to  pay  interest,  it  is,  also,  to 
pay  the  wrdinaory  expenses  of  the  Government. 

This  does  not  follow,  for  the  ordinary  expenses  of  the  Govemmoit 
fW>m  tiieir  nature  are  not  liquidated,  and  ascertained,  and  can  only  be 
liquidated  and  determined  by  legislation  from  time  to  time,  while  the 
interest  on  the  public  debt  is  liquidated  and  determined  in  the  most 
aolemai  fosm.  If  additional  legal  authority  were  required  outside  of 
tka  act  of  1846  and  the  supplemental  act  of  1847^  to  pay  the  intereat^ 
it  will  be  found  in  this  provision  of  the  Constitution* 
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Thas,  for  a  period  of  12  yeam^  tbe  yarieut  Legislatares  and  AadU 
tors  and  Treasurers  of  State  reeeived  the  acts  of  1846  and  1847  as  a 
sufficient  appropriation  within  the  meaning  of  both  Constitutions  up- 
on which  23  semi-annual  payments  were  made,  and  more  than  3,000,* 
000  dollars  disbursed.  All  the  laws  that  were  in  force  during  these 
12  years,  are  still  in  force,  under  which  the  interest  was  paid,  and, 
after  such  long  acquiescence  and  practice  by  Legislatures  and  Officers 
of  State,  it  is  too  late  to  say  there  is  no  appropriation. 

The  treasury  act  of  1859,  and  embezzlement  bill  of  1861,  are  not 
broader  than  the  Constitution.  They  do  not  make  that  illegal  which 
was  not  illegal  before.  It  required  no  more  to  constitute  an  appro«* 
priation  after  the  passage  of  those  bills  than  before.  They  simply 
affixed  a  punishment  for  paying  money  out  of  the  treasury  improper* 
ly,  where  before  there  was  none.  The  simple  question  is,  as  to  the 
existence  of  an  appropriation,  within  the  meaning  of  the  Constitu- 
tion, and  this  is  conceded  by  the  Attorney  General,  as  he  does  not 
contend  that  an  appropriation,  good  before  the  embezzlement  bill,  is 
not  good  after  it.  This  was  expressly  decided  in  the  case  o(  Lange^ 
Auditor  v.  Stover,  at  the  November  term,  1862,  of  the  Supreme  Court 
of  Indiaruiy  in  which  case  it  was  held  that  the  State  Auditor  could 
draw  a  warrant  under  the  general  appropriation  contained  in  the 
swamp  land  act  of  1852,  notwithstanding  the  treasury  act  of  1859 
and  the  embezzlement  bill  of  1861.  Where  the  appropriation  is  gen- 
eral it  can  be  paid  out  of  any  money  in  the  treasury  not  otherwise 
appropriated;  when  it  is  special  and  payable  out  of  a  particular  fund 
it  must  be  paid  only  from  that  fund.  The  section  quoted  by  the  At* 
torney  General  from  the  act  of  1859,  means  this  and  nothing  more. 
Instances  illustrating  the  first  class  may  be  found  in  the  appropria- 
tions for  the  payment  of  the  interest  on  the  public  debt,  and  the  sal- 
aries of  the  State  Officers.  Instances  of  the  second  class  may  be 
found  in  former  appropriations  for  the  support  of  the  beneroleni  in** 
stitutions,  at  a  time  when  a  separate  and  specific  tax  wae  levied  to 
raise  a  fund  for  that  purpose. 

At  the  regular  session  of  1859^  an  act  was  passed,  entitled  an  ael 
to  provide  a  treasury  system  for  the  State  of  /fuluma,  finr  the  maaiaer 
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the  16th  section  of  irhich  reads  as  follows: 

'<At  some  conyenient  period,  prior  to  the  falling  due  of  the  interest 
on  the  foreign  debt  of  the  State,  payable  at  JVcw  York,  the  Treasurer 
shall,  without  making  any  discrimination,  draw  on  the  bank  notes  in  the 
treasury  an  amount  of  specie  sufficient  to  pay  said  interest,  which  he 
shall  transmit  to  Neto  York  by  express  or  otherwise,  as  may  be  deemed 
most  safe ;  but  any  bank  or  banks  on  whose  notes  specie  is  thus  de- 
manded, may  redeem  such  notes  to  the  extent  of  such  demand,  by 
draft  on  New  York,  payable  fifteen  days  preceding  the  day  of  pay- 
ment of  said  interest,  and  without  any  premium  of  exchange,  and 
giving  ample  security  to  the  Treasurer  for  the  prompt  payment 
thereof." 

It  is  true  this  section  provides  the  manner  in  which  the  money  to 
pay  the  interest  on  the  public  debt  should  be  transmitted  to  New 
York ;  but  it  does  more  :  it  declares  that  at  a  convenient  period  be- 
fore the  interest  falls  due,  which  is  on  the  first  days  of  January  and 
July  of  each  year,  the  Treasurer  shall  take  from  the  State  Treasury 
enough  money  to  pay  such  interest,  and  transmit  the  same  to  New 
York  for  that  purpose.  He  has  no  discretion  in  the  matter.  The 
act  to  be  performed  by  him  is  not  made  contingent  upon  future  ap- 
propriations or  legislation.  He  can  be  excused  from  its  performance 
only  by  the  want  of  money  in  the  treasury,  and  in  that  case  it  is 
made  his  duty  by  another  act  of  the  Legislature,  together  with  the 
Governor  and  Auditor,  to  borrow  an  amount  sufficient  to  meet  the  de- 
ficit. The  section  constitutes  an  appropriation  taking  precedence  of 
all  others.  The  Treasurer  is  ordered  to  take,  twice  a  year,  enough 
moi^y  from  the  treasury  to  pay  the  interest.  And  how  shall  he  es- 
cape obedience  to  the  mandate  ? 

It  is  not  to  be  supposed  that  the  payment  of  the  interest  upon  the 
public  debt  should  be  left  to  the  uncertainty  of  legislation  from  year 
to  year,  to  be  hindered  or  defeated  by  the  accidental  or  willful  failure 
of  any  Legislature  to  make  an  appropriation.  It  is  eminently  proper 
that  it  should  have  been  provided  for  by  general  and  continuing  leg- 
islation, and  not  left  open  to  the  neglect  or  caprice  of  each  suoceed- 
ing  Legislature. 
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It  is  of  the  essential  nature  of  such  stocks  that  permanent  provis- 
ion be  made  for  the  payment  of  the  interest ;  and  if  it  were  under- 
stood that  the  interest  was  not  proirided  for,  and  its  payment  depend- 
ed upon  legislation  from  year  to  year,  the  value  of  our  stocks  in  the 
market  would  be  greatly  diminished,  and  our  chances  for  future  ne- 
gotiations much  impaired. 

The  act  of  1846  was  regarded  in  that  light,  and  the  act  of  1859 
was  intended  to  give  increased  security  against  failure  from  the  neg- 
lect or  errors  of  judgment  in  State  officers,  by  making  imperative  the 
provision  for  sending  the  money  to  the  place  of  payment  in  due 
season. 

And  so  careful  was  the  Constitutional  Convention  in  1850  to  pro- 
vide for  any  contingency  which  might  result  in  a  failure  to  pay  the 
interest  on  the  public  debt,  that  a  special  provision  was  made  in  the 
Constitution  to  authorize  the  borrowing  of  money  for  the  payment  of 
;iuch  interest. 

Section  5,  article  10,  of  the  Constitution,  declares  that  <'  No  law 
shall  authorize  any  debt  to  be  contracted  on  behalf  of  the  State,  ex- 
cept in  the  cases  mentioned,  of  which  to  pay  the  interest  on  the  State 
debt  is  one.'' 

And  the  Legislature,  at  its  first  session  under  the  new  ConstitutioUi 
carried  out  the  provision  by  the  following  enactment,  to  wit : 

Section  5  of  an  act  prescribing  duties  of  Governor,  approved  Ma^ 
27,  1852,  provides  as  follows :  <^  The  Governor,  Auditor,  and  Treasu- 
rer of  State,  are  hereby  authorized  to  procure  a  temporary  loan  of 
money  sufficient  in  amount  to  meet  the  deficiency  in  the  treasury, 
should  any  such  occur,  to  pay  the  semi-annual  dividends  of  interest 
on  the  State  debt." 

It  is  a  necessary  construction  of  the  above  section,  that  if  there  be 
money  in  the  treasury  the  interest  shall  be  paid.  It  is  predicated 
upon  the  obligation  of  the  State  punctually  to  pay  the  interest  on 
her  debt,  and  assumes  the  existence  of  all  legislation  necessary  for 
that  purpose. 

MtMsrz.  Rand  and  HaUy  for  the  Commissioners,  in  addition  to  the 
foregoing  argument  of  the  Governor : 

Has  the  Auditor  of  State  authority  in  law  to  issue  his  warranty  a 
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neoessary  prelimimrj  step,  fbr  tlie  payment  of  the  interest,  dne  J^iig 
1,  1863,  on  the  public  debt»  created  in  18^-7? 

We  insist  that  he  has  such  anthoritj. 

In  1846  and  1847  the  State,  by  a  compromise  with  her  creditors, 
issued  the  bonds,  in  the  fbrm  set  forth  in  the  transcript,  stipulating 
for  the  payment  of  the  interest  thereon,  semi-annually,  and  fbr  the 
payment  of  the  principal  at  its  maturity,  solemnly  pledging  therefor 
her  faith.     Acts  1846,  p.  3;  Acts  1847,  p.  3. 

The  new  Constitution,  article  10,  section  2,  provides  that  certain 
reyenues  and  any  surplus  remaining  in  the  treasury  ^' shall  be  annu- 
ally applied  under  the  direction  of  the  General  Assembly  to  the  pay* 
ment  of  the  principal  of  the  public  debt.'^ 

The  acts  1847,  p.  18,  section  14,  contains  at  its  close  the  following: 
'^That  all  stock  to  be  created,  and  all  certificates  and  other  instru- 
ments of  title  to  be  issued  in  pursuance  of  the  said  act,  and  all  prin- 
cipal mpneys  and  interest  thereby  respectively  secured,  shall  not  be 
molested  or  impaired,  arrested  or  attached  by  the  State  of  Indiana* 

The  old  Constitution  contained,  with  the  variance  of  a  single  word, 
the  provision  found  in  the  new  Constitution,  at  article  10,  section  3, 
to-wit :  ''  No  money  shall  be  drawn  from  the  treasury  but  in  pur- 
suance of  appropriations  made  by  law." 

Such  were  the  provisions  of  the  law  at  the  time  of,  and  which  en- 
tered into  the  contract  made  by  the  State  with  her  creditors,  and  rep- 
resented by  these  bonds. 

In  the  exercise  of  her  undoubted  right  to  prescribe  the  ministerial 
acts  of  her  own  officers,  in  the  performance  of  her  part  of  that  con- 
tract, the  Legislature  has  from  time  to  time  devolved  upon  the  various 
members  of  the  Executive  Department  new  duties,  and  secured  their 
fidelity  by  new  restraints,  in  connection  with  the  sacred  and  control- 
ling obligation  of  preserving  the  public  credit  of  the  State. 

Thus:  the  new  Constitutioa,  article  10,  section  5:  '^No  law  shall 
authorise  any  debt  to  be  created  on  behalf  of  the  State,  except  in  the  fol- 
lowing cases :  to  meet  casual  deficits  in  the  revenue ;  to  pay  the  in- 
terest on  the  State  debt;  to  repel  invasion,  suppress  insurrection,  or, 
if  hostilities  be  threatened,  provide  for  the  public  defence.*'  Show« 
ing  by  its  location  in  this  high  catalogue,  next  to  the  duty  of  publie 
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defence,  the  eieyated  eetinuitioii  of  the  duty  of  iuateiniBg  the  Staie'e 
financial  integrity. 

^ct  approved  May  27, 1852, 1  K.S.306:  See.  6.  <*The  Oovemor, 
Auditor  and  Treasurer  of  State  are  hereby  authorized  to  procure  a 
temporary  loan  of  money  sufficient  in  amount  to  meet  the  deficiency 
in  the  treasury,  if  any  should  occur,  to  pay  the  semi-annual  divi- 
dends of  interest  on  the  State  debt.**     This  is  a  general  act. 

The  treasury  act,  1869,  p.  230:  Sec.  7.  "The  Treasurer  of  State 
is  expressly  prohibited  from  paying  any  money  out  of,  or  tpinsferring 
any  money  from  the  Treasury  of  State,  except  upon  the  warrant  of 
the  Auditor  of  State,"  &c.  Sec.  8.  "The  Auditor  of  State  shall  at 
no  time  draw  a  warrant  upon  the  Treasurer  of  State  unless  there  be 
money  in  the  treasury  belonging  to  the  fund  upon  which  the  same  is 
drawn  to  pay  the  same,  and  in  conformity  to  appropriations  made  by 
law,  and  on  money  actually  in  the  treasury  subject  to  the  payment  of 
the  same,"  &c.  Sec.  16.  "  At  some  conveniently  period,  prior  to  the 
falling  due  of  the  interest  on  the  foreign  debt  of  the  State,  payable 
at  New  Yorky  the  treasurer  shall,"  ftc,  set  apart  and  transfer  to  New 
York  the  money  necessary  to  pay  the  same.  These  sections  of  the 
treasury  act  of  1859  must  be  construed  together,  and  such  construc- 
tion can  most  readily  be  made  because  it  is  the  most  natural,  and  plain, 
and  consistent,  preserving  the  whole  and  wresting  or  curtailing  neither, 
viz :  that  the  Auditor  shall  issue  his  warrant  in  order  that  the  Treas- 
urer  may  have  sufficient  authority  to  set  apart  and  transfer  from  the 
treasury  to  New  York  the  requisite  amount,  "  at  some  convenient  pc« 
riod  prior  to  the  falling  due  of  the  "  July  interest.  Is  the  alleged 
enstom  of  the  officers  of  State  objected  to  this  view,  viz :  the  trans- 
mission of  the  money  by  the  Treasurer,  and  a  subsequent  issue  of 
warrant  by  the  Auditor?  However  innocent  before  the  act  of  1859, 
such  procedure  ie  illegal  now.  Witness  these  words  of  the  eighth 
section:  ^^and  an  money  actually  in  the  treasury"  How  can  such  a 
CUBtom  be  asserted  in  defianoe  of  the  explicit  provision  of  law  to  the 
contrary. 

It  being  then  the  duty  of  the  Auditor  to  issue  his  warrant  for  the 
July  interest  in  ease  there  is  an  appropriation  therefor  by  law,  the 
queation  then  arina :    Do  the  acta  of  1846  and  1847,  and  the  oonsti* 
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tutional  proyisibns  recited,  constitute  a  sufficient  appropriation  there- 
for? 

We  lay  down  the  proposition,  that  in  the  initiation  of  a  new  power, 
by  a  public  officer,  all  doubtftil  questions  are  to  be  resolved  against 
its  exercise;  but  when  inaugurated  and  partly  performed,  then  all 
doubts  are  to  be  construed  in  favor  of  its  exorcise,  and  this  especially 
where  good  faith  requires  its  exercise. 

The  acts  of  1846  and  1847,  above  recited,  provided  for  and  inagU' 
rated  the  payment  of  the  interest  on  the  bonds  then  issued ;  the  ex- 
ecutive officers  have  continuously,  from  1847  to  1859,  a  period  of 
twelve  years,  paid  the  interest  in  pursuance  of  the  powers  conferred 
by  these  acts,  when  there  was  money  in  the  treasury,  without  any 
other  or  further  appropriation  by  law.  The  Legislature  has  so  re- 
garded the  sufficiency  of  the  original  appropriation;  has  repeatedly 
approved  the  conduct  of  the  State  officers  in  paying  the  interest,  and 
in  no  instance,  during  that  period,  has  it  made  any  legislation  on  that 
Bul:\)ect  except  when  there  was  not  money  enough  in  the  treasury,  and 
then  only  to  authori;Be  a  loan  for  that  purpose. 

The  Constitutional  Convention  seems  to  have  so  regarded  the  power, 
for  in  art.  10,  sec.  2,  it  provides  that  after  paying  the  ordinary  ex- 
penses of  the  Government,  and  the  interest  on  the  State  debt,  the  sur- 
plus shall  be  applied  annually  to  the  principal,  ^'  under  the  direction 
of  the  General  Assembly."  It  will  be  seen  that  the  annual  appro- 
priation to  be  made  by  the  General  Assembly  applies  to  the  surplus 
only,  and  not  to  the  ordinary  expentes  of  the  Cfovemment^  or  the  in- 
terest* 

This  was  the  view  adopted  by  the  Executive  officers,  Legislatures 
and  Constitutional  Convention,  all  doubts,  if  any  had  arisen,  being 
consistently  construed  in  favor  of  the  exercise  of  the  power  by  the  State 
officers,  in  paying  the  interest  in  pursuance  of  the  original  appropria- 
tion. 

Does  the  Treasury  Act  of  1859,  or  the  Embeiilement  Bill  of  1861, 
alter  the  law  and  the  practice  in  this  regard  ? 

We  contend  these  acts  do  not  expressly  or  by  implication  repeal 
any  laws  then  in  force  directing  or  authoriiing  the  payment  of  the 
interest  on  the  State  debt.     That  at  the  time  of  contracting  the  said 


MAT  TERM,  1868.  888 


The  8taie  ex  rdi.  The  Board  of  Com.,  &c.  v.  Bistiqe,  Auditor,  &c.. 


debt  the  law  then  provided  for  the  semi-annual  payment  of  the  inter* 
est,  without  f\irther  legislation;  that  the  treasury  act  only  point?  out 
the  way  in  which  the  ofiEicers  designated  shall  perform  that  duty ;  the 
8th  section,  limiting  the  Auditor  in  drawing  his  warrant,  to  the  pay- 
ment of  debts  "  in  conformity  to  appropriations  made  by  law,"  not 
only  future,  but  also  previous  and  permanent  appropriations ;  that  the 
7th  section  prohibits  the  Treasurer  from  paying  out  fVtnds  in  any  ease, 
except  upon  the  warrant  of  the  Auditor. 

Then  the  case  stands  thus :  there  is  a  general  appropriation  in  the 
original  contract  for  the  payment  of  the  interest;  the  money  is  in  the 
treasury ;  it  is  the  plain  duty  of  the  Auditor  to  draw  his  warrant  up- 
on the  Treasurer  for  the  interest;  this  he  refuses  to  do,  alleging  a  con- 
tinuing ground  of  refusal,  in  the  statement  that  there  is  no  appropri- 
ation therefor;  and  a  mandate  is  the' proper  remedy. 

We  contend  further,  that  the  laws  in  force  and  made  at  the  time  of 
the  State's  arrangement  with  the  bondholders  are  to  be  taken  together 
as  forming  a  contract;  that  those  laws  provided  for  the  semi-annual 
payment  of  the  interest,  when  the  money  was  in  the  treasury;  that  if 
the  act  of  1859  in  any  way  interferes  with  or  impedes,  '^  molests  or 
impairs,  arrests  or  attaches"  the  payment  of  the  "interest  secured," 
or  in  any  way  trammels  so  as  to  postpone  or  defeat  the  payment,  then 
it  is  in  conflict  with  the  Constitution  of  the  United  States;  art.  1,  see. 
10;  and  so  far  as  it  affects  that  contract  detrimentally  it  is  null  and 
void.  We  refer  the  Court  to  Scohey  v.  Gibson^  17  Ind.  572,  and  the 
authorities  there  cited.  The  reasoning  in  that  case  we  think  applica- 
ble to  this.  Here  the  State  is  a  party  to  a  contract.  Can  she,  by  her 
own  act  of  legislation,  impair  that  contract,  or  lessen  the  rights  of  the 
bondholders  in  respect  to  the  enforcement  of  it?  If  she  can  not  do 
it  in  a  case  in  which  she  is  not  a  party,  we  submit  she  most  assuredly 
can  not  where  interested  herself. 
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Jackson  v.  The  State. 

APPEAL  from  the  Grant  Circuit  Court. 
Per  Curiam. — tn  this  case  there  was  no  evidence  that  th^ 
offence  charged,  retailing,  was  perpetrated  in  the  State. 
The  judgment  is  reversed. 
N.  W.  Gordon  and  H.  D.  Thompson^  for  the  appellant. 


Wilson  v.  The  State. 

CaiHiNAli  I^w  AND  Pbaotice. — ^An  information  for  arson,  whieh 
contains  an  averment  in  these  words :  '^  and  the  said  JL  ^  is  in  the 
Vigo  county  jail  on  the  charge  of  said  felony,  and  not  indicted  by 
the  grand  jury,''  sufficiently  shows  that  no  indictment  had  been  re- 
turned by  the  grand  jury  against  the  defendant  on  that  charge. 

APPEAL  from  the  Vigo  Common  Pleas. 

Hanna,  J. — One  Thomas  and  said  Wilson  were  brought  be- 
fore said  Court  upon  an  affidavit  charging  them  with  the 
crime  of  arson.  Said  information,  after  charging  the  com- 
mission of  the  offence,  concludes  as  follows:  ^^and  the  said 
Harriett  Thom^as  and  Margaret  Wilson  are  in  the  Vigo  county 
jail  on  the  charge  of  said  larceny,  and  not  indicted  by  the 
grand  jury. ' 

The  point  made  is,  that  the  latter  clause  of  said  sentenoe, 
"  and  not  indicted  by  the  grand  jury,"  does  not  negative  the 
fact  that  such  an  indictment  might  have  been  found  and  in 
some  manner  disposed  of,  either  by  a  nol  pros,^  or  by  being 
quashed ;  that  if  such  had,  in  point  of  fact,  been  the  condi- 
tion, the  said  Court  could  not  have  taken  jurisdiction.  Pas- 
sing over  this  part  of  the  question,  we  are  of  opinion  that 
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the  construction  placed,  by  the  defendant,  upon  the  language 
is  not  proper.  It  appears  to  us  that  it  sufficiently  avers  that 
an  indictment  had  not  been  presented  by  the  grand  jury 
against  the  defendant  upon  that  charge. 

Fer  Curiam. — ^The  judgment  is  affirmed. 

McDonald  ^  Boache^  for  the  appellant. 

Oscar  B.  Hardy  Attorney  General,  for  the  Btate. 


King  et  al.  v.  Anderson. 

Landlord  and  Tenant. — ^Rents,  which  have  acomed  previous  to 
the  death  of  the  lessor,  are  collectable  by  the  personal  representa- 
tiye,  but  those  that  accrue  afterwards  by  the  heir. 

Parties. — In  an  action  for  the  recovery  of  rents,  from  a  tenant,  by 
the  heirs  of  a  deceased  lessor,  if  it  appears  that  a  part  of  the  heirs 
are  children  of  the  lessor,  and  others  are  his  grand  children,  the 
complaint  should  make  all  the  heirs  parties,  and  should  indicate 
the  relative  interest  of  each,  and  the  personal  representative  might 
also  be  made  a  party  if  rents  due  to  the  heirs  had  been  paid  to  himv 

APPEAL  from  the  Boone  Common  Pleas. 

Hanna,  J. — This  was  a  suit  by  a  portion  of  the  heirs  of 
John  Kinffj  deceased,  to  recover  rents  from  said  Anderson^  for 
the  occupation  by  said  Anderson  of  the  real  estate  lefLby  said 
King  at  his  death,  for  two  years — one  after  that  event,  one 
before  the  same. 

The  answer  was  that  said  lands  were  occupied  under  a  con- 
tract with  the  deceased,  by  which  rent  was  to  be  paid  on  cer- 
tain terms,  in  kind ;  that  said  rents  had  been  paid  to  King  for 
the  first  year,  and  to  the  administrator  of  his  estate  for  the- 
aecond. 

Vol.  XX.— 26 
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The  dTtdeneesupported  the  amrwer*  The  finding  and  judg- 
taent  were  for  the  plaintiffs. 

The  general  qaeetion  is,  ^erefore,  whether  the  personal 
representative  was  entitled  to  the  said  rents,  a«  they  became 
due  upon  the  contract  of  the  deceased* 

It  is  said  in  Taylor^  on  Landlord  and  Tenant^  sec.  890,  that 
rents,  which  hare  accrued  previous  to  the  death  of  tlie  lessor, 
are  collectable  by  the  personal  representative ;  those  that  ac« 
crue  afterwards  by  the  heir.  26  Wend,  466;  Cole  v.  Patterson^ 
1  Sandf.  287;  Duffa  v.  MayOy  2  Dana  Ky.  R.  64}  16  Ind.  152. 

Although  this  expresses  the  general  legal  rule  which  must 
finally  control  in  the  settlement  of  this  controversy,  yet  we 
lean  not  affirm  this  judgment,  on  account  of  other  points 
imade. 

The  complaint  embodies  a  list  of  names  as  heirs,  &c.,  and 

ras  plaintiffs.    Ferhpbps,'if  it  had  been  continued  in  that  shape, 

the  judgment  should  remain,  jas  it  does  not  profess  to  settle 

.any  question  as  between  said  plaintiffs  as  to  their  respective 

rights.    But  the  record  shows  .that  some  of  the  persons  thus 

named  as  hairs  withdrew,  on  leave.,  on  the  ground  that  said 

suit  had  been  instituted  without  <their  authority.      As  the 

record  shows  part  of  the  plaintiffs  to  have  been  children,  and 

I  part  grand,  children,  and  does  not  show  the  relative  value  of 

the  interest  represented  by  those  who  remained,  as  plaintiffs, 

ithe  complaint  was,  perhaps,  for  that  reason.,  defective,  and 

Uhe  ruling  on  the  demurrer  thereto  should  have  been  different 

But,  however  that  may  be,  the  evidence  is  in  the  record,  and 

/does  not  disclose  the  relative  amount  due  to  those  who,  at 

the  trial,  \y«r(5  plaintiffs;  and  we  can  not,  therefore,  see  in 

>  what  measure  the  Court  fixed  the  sum  due  to  said  plaintiffs. 

The  administrator  might  have  been  made  a  party,  upon  the 

►  disclosure  of  the  fact  that  rents  had  been  paid  to  him  and 
used  for  the  benefit  of  said  heirs ;  that  the  whole  matter  could 
have  been  at  once  adjusted.    For  these  reasons,  and  because 
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all  the  peraoiis  that  are  interested,  &c.,  are  not  made  parties, 
the  judgment  is  reversed. 

Per  Ouriam. — ^The  judgment  is  reversed,  with  ooets.  Cause 
remanded. 

A.  J.  Booney  for  the  appellants. 

isrm 

195     6i 
1»7   ggS 

■••*  I  80    8871 

1157   6681 

W    387l 

Jfio  m\ 

|»)    8871 

Woodbury  et  al.  v.  Fisher  et  al.  *^®  ^ 

MoRTQAes*— DsLiYBRT  OF. — B  executed  a  mortgage  of  real  estate 
to  C,  in  his  absence  from  the  State  and  without  his  knowledge,  and 
caused  the  same  to  be  recorded  in  the  proper  office,  and^afterwards, 
oefore  the  mortgagee  had  accepted  and  received  the  mortgage,  either 
in  person  or  by  agent,  D  recovered  a  Jien  upon  the  mortgagor's 
title  in  the  mortgaged  property.  Seld^  that  such  lien  is  entitled 
to  the  preference  over  the  mortgage. 

A  mortgage  must. not  only  be  delivered  to,  but  must  be  accepted  by, 
the  mortgagee,  or  the  title  will  not  pass,  and,  to  make  a  good  de* 
livery,  it  would  seem  that  the  mortgage  must  pass  under  the  pawcff 
of  the  mortgagee,  or  som«  person  for  his  use,  with  the  consent  of 
the  mortgagor.* 

APPEAL  from  the  Clinton  Circuit  Court. 

WoRDRN,  J. — This  was  an  action  by  the  appellants  against 
the  appellees. 

The  complaint  alleges  that  the  plaintifis  had  recovered  a 
judgment  against  one  of  the  defendants,  John  C.  Fishery  on 
which  an  execution  had  been  returned  nulla  bona^  and  seeks 
to  reach  certain  equities  which  the  judgment  defendant  held 
in  different  parcels  of  real  estate.  There  was  a  finding  below 
by  the  Court  in  favor  of  some  of  the  defoQdants  and  against 
others.    The  plaintiifs  moved  for  a  new  trial,  as  to  Sarak 
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Fisher  and  Eli  M.  Fishery  but  the  motion  was  OTerraled  and 
exception  taken.  The  case  is  before  us,  as  far  as  Mi  M. 
Fisher  is  concerned,  entirely  on  the  eyidence,  from  an  exam- 
ination of  which  we  think  there  is  no  ground  to  disturb  the 
finding  and  jndgment  as  to  him.  The  case  as  to  Sarah  Fisher 
stands  upon  different  ground.  The  property  in  which  her 
supposed  rights  are  involved  is  distinct  and  separate  from 
that  found  by  the  Court  to  belong  to  Mi  M.  Fisher.  The 
case,  so  far  as  Sarah  Fisher  is  concerned,  is  as  follows :  John 
C*  Fisher  had  bought  certain  real  estate  of  one  Johnson,  and 
the  purchase  money  seems  to  have  been  paid,  but  no  con- 
veyance had  been  executed  by  Johnson  to  John  C.  This 
property  the  plaintiffs  sought  to  have  applied  to  the  payment 
of  their  judgment,  which  was  recovered  in  Aprilj  1859.  In 
October,  1858,  John  C,  being  then  indebted  to  Sarah  Fisher, 
who  was  his  mother,  in  the  sum  of  800  dollars,  for  money 
privately  borrowed,  for  which  he  had  executed  to  her  his 
promissory  note,  executed  to  said  Sarah  a  mortgage  on  his 
equitable  interest  in  the  premises  to  secure  the  payment  of 
the  note  thus  given.  This  mortgage  John  C.  caused  to  be 
recorded  in  the  recorder's  office  of  the  proper  county,  and 
when  so  recorded  it  was  taken  from  the  recorder's  office  by 
said  John  C,  in  whose  possession  it  appears  tahave  remained 
until  filed  by  him  as  a  paper  in  this  cause  under  an  order  of 
the  Court  below.  In  the  meantime  Sarah  Fisher  was  a  resi- 
dent of  Pennsylvania,  and  the  mortgage  does  not  appear  to 
have  been  delivered  to  or  accepted  by  her,  either  in  person 
or  by  agent.  Indeed  the  only  evidence  of  an  acceptance  by 
her  is  that  she  claims  the  benefit  of  it  in  her  answer;  the 
complaint  alleging  the  making  of  such  pretended  mortgage, 
but  the  non-delivery  thereof. 

The  Court  below  found  that  the  mortgage  was  entitled  to 
preference  over  the  claim  of  the  plaintiffs,  and  ordered  it  to 
be  first  paid  out  of  the  proceeds  of  the  premises. 
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In  this  respect  we  think  the  Court  erred.  A  deed  or  mort- 
gage must  not  only  be  delivered  to,  but  must  be  accepted  by 
the  grantee  or  mortgagee,  otherwise  the  title  does  not  pass. 
'*  To  be  delivered,  it  would  seem  that  the  deed  must  pass  un- 
der  the  power  of  the  grantee,  or  some  person  for  his  use,  with  ; 
the  consent  of  the  grantor."  Dearmond  v.  Dearmondy  10  Ind.  ' 
191 ;  with  proper  evidence  of  an  acceptance  by  the  grantee, 
perhaps  the  delivery  of  a  deed  by  the  grantor  to  the  recorder 
for  record  would  be  sufficient  delivery.  MeNeely  v.  BuckeVy 
6  Blackf.  891.  We  have  seen,  in  the  case  before  us,  that 
there  was  no  acceptance  shown  by  Mrs.  Fisher^  until  she  filed 
her  answer,  even  supposing  that  could  amount  to  an  accep- 
tance ;  and  this  was  after  the  plaintiffs  had  acquired  a  lien  by 
instituting  their  suit  to  reach  the  property.  Butler  v.  Jaffrei/j 
12  Ind.  504.  {  An  acceptance  then  could  not  relate  back  so  as 
to  defeat  the  lien  thus  acquired  by  the  plaintiffs.}  This  view 
is  so  fully  sustained  by  the  case  of  GoodseU  v.  SHnsony  7  Blackf. 
487,  and  cases  there  cited,  that  further  examination  is  deemed 
unneccessary. 

Per  Curiam. — The  judgment  below,  as  regards  Sarah  Fisher^ 
is  reversed ;  as  to  Eli  M.  Fisher  it  is  affirmed.  The  appellants 
to  pay  one-half  the  costs  here,  and  Sarah  Fisher  the  other 
half. 

JaTMB  N.  SimSj  for  the  appellants. 


"•^i 


'  ao~w6 
Snyder  v.  Xoons.  i^  *® 

Plkadino. — ^Action  to  recover  damages  for  the  non -performance  of 
the  followiDg  contract:  *^A  agrees  to  fVimiBh  to  jB400  head  of 
good  com  fatted  hogs,  to  average  200  pounds  net  weight;  said  A 
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agrees  to  deliTer  said  hogs  between  the  15th  and  the  25th  of  Ik- 
cetnher,  1858,  in  the  city  of  Richmond^  Waym  coonty,  Indiana; 
said  hogs  are  to  be  delivered  alive  and  weighed  alive,  at  some  suita- 
ble place  for  weighing,  and  one-fifth  to  be  deducted  in  order  to 
ascertain  the  net  weight.  In  consideration  of  which  B  agrees  to 
pay  A  5  dollars  and  25  cents  per  hundred  net  weight  for  said  hogs 
when  delivered."  Signed.  The  defendant,  A,  answered  that  at  or 
.  before  the  making  of  the  contract,  and  as  a  part  thereof,  B  verbally 
agreed  to  furnish  the  money  to  purchase  the  hogs  to  A,  but  after- 
wards failed  and  refused  to  do  so.  Meld,  that  the  answer  was  de- 
fective, because  it  set  up  a  verbal  contemporaneous  agreement  vary- 
ing the  legal  effect  of  the  written  contract. 

APPEAL  from  the  Wayne  Circuit  Court. 
Dayisok,  J. — The  appellee,  who  was  the  plaintiff,   sued 
Snyder  upon  a  written  contract,  which  is  as  follows: 

^^This  agreement  entered  into  this,  28d  of  Decembery  1857, 
between  Aaron  Snyder  and  Benjamin  Koons^  witnesseth :  that 
Snyder  agrees  to  furnish  to  Koons  400  head  of  good  corn- 
fatted  hogs,  to  average  200  pounds  net  weight;  said  Snyder 
agrees  to  deliver  said  hogs  between  the  15th  and  25th  of  Ik- 
cembeTy  1858,  in  the  city  of  Rkhmondy  Wayne  county,  Indi- 
ana; said  hogs  to  be  delivered  alive  and  weighed  alive,  at 
some  suitable  place  of  weighing,  and  one-fifth  to  be  deducted 
in  order  to  ascertain  the  net  weight,  as  above  required.  In 
consideration  of  which  Koons  agrees  to  pay  Snyder  5  dollars 
and  25  cents  per  hundred  net  weight  for  said  hogs  when  de- 
livered. Witness  our  hands  and  seals  this  23d  of  Deeember, 
1857  "  Aabon  Snydbr,        [seal.] 

^^Bbnjamin  Eoons."  [sbal.] 

The  complaint  avers  that  the  defendant  did  not  deliver  said 
hogs,  or  any  part  thereof^  within  the  time  or  at  the  place 
mentioned  in  the  contract,  although  the  plaintiff  was  then 
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and  there  ready  and  willing  to  receive  and  pay  for  them  as 
agreed  on  by  the  parties. 

Defendant  answered :  1.  Sy  a  denial.  2.  That  at  or  be- 
fore the  making  of  the  contraet,  and  as  a  part  thereof^  the 
plaintiff  verbally  agreed  to  famish  the  money  to  purchase  tlie 
hogs  to  defendant,  and  afterwards  failed  or  reftised  to  do  so ; 
wherefore  the  defendant  failed  to  deliver  the  hogs,  &c. 

To  this  second  paragraph  the  plaintiff  demurred.  The 
Court  sustained  the  demurrer,  and  the  defendant  excepted* 
This  exception,  it  seems  to  us,  is  not  well  taken.  The  con- 
tract before  us  appears,  on  its  face/ to  be  complete.  Its  stipu- 
lations render  it  effective  between  the  parties,  and,  in  accord- 
ance with  its  legal  effect,  the  money  was  not  to  be  advanced  in 
payment  for  the  hogs,  or  otherwise,  until  they  were  ddivered. 
And  that  being  the  case,  the  answer  is  defective,  because  it 
sets  up  a  verbal*  contemporaneous  agreement  varying  tiia 
legal  effect  of  the  written  contract.  2  Phil.  Ev.,  4th  Am.  Ed., 
p.  G65,  note  444. 

The  issues  were  submitted  to  the  Court;  wh<>  found  finr  the 
plaintiff,  and,  having  refused  anew  trial,,  rendered  judg- 
ment, &c. 

The  cause  assigned  for  a  new  trial  is  that  ihe  finding  is  un- 
sustained  by  the  evidence.  We  are  not  inclined  to  adopt 
that  conclusion.  The  evidence  iaupon  the  record.  We  have 
carefully  examined  it,  and  are  of  opinion  that  the  weight  of 
it  sustains  tlie  finding  of  the  Court. 

Per  Curiam. — The  judgment  is  affirmed,  with  8  per  cent 
damages  and  coats. 

J.  P.  Siddally  for  the  appellant. 

JSiokU  ^  Buretienalj  for  the  appellee. 
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Pbactiox. — ^Wliere  a  bill  of  exceptions,  after  setting  out  certain  eyi- 
denoe,  contains  the  words :  ''  Which  was  all  the  eyidence  given  in 
the  cause/'  such  words  are  not  sufficient  to  exclude  the  presump- 
tion of  other  eyidence. 

Dower. — The  reader  is  referred  to  the  opinion  at  length  for  an  in- 
teresting question  concerning  the  right  to  dower. 

APPEAL  from  the  Wayne  Circuit  Court. 

Perkins,  J. — On  the  28th  of  August^  1840,  Enoch  Railsback 
sold  the  equity  of  redemption  of  a  lot  of  ground  to  if.  S. 
SamUtoHj  executing  to  the  latter  a  title-bond  in  six  months 
from  date.  Hamilton  paid  for  the  equity  of  redemption,  and 
an  agreement  for  the  removal  of  the  incumbrance  in  the 
shape  of  a  mortgage  existing  on  the  lot  was  made.  On  the 
1st  day  of  Mayy  1841,  said  Hugh  S.  Hamilton  executed  to 
Benjamin  Hamilton  a  deed  of  mortgage,  with  full  covenants 
of  warranty  of  legal  title,  of  the  lot  of  land  described  in  the 
title-bond,  to  secure  the  payment  of  500  dollars,  in  one  year 
from  date.  He  did  not  assign  the  title-bond,  nor  did  his  wife 
join  in  the  mortgage  to  Benjamin  Hamilton. 

On  the  24th  day  of  May^  1841,  Railsback  executed  to  Hugh 
S.  Hamilton  a  deed  in  fee  for  the  lot  in  question,  in  consider- 
ation of  1100  dollars  which  had  been  previously  paid  for  the 
equity  of  redemption. 

Hugh  S.  Hamilton  did  not  pay  off  to  Benjamin  the  500  dol- 
lar mortgage,  and  Benjaminj  after  the  1st  of  Jfay,  1862,  as 
we  must  presume,  foreclosed  the  mortgage  by  a  suit  against 

Hugh  alone. 

The  property  was  sold  on  the  judgment  of  foreclosure,  and 
Benjamin  became  the  purchaser,  and  subsequently  sold  and 
conveyed  the  same  to  the  appellees. 

Said  Hugh  S.  Hamilton  was  married  to  his  wife,  Caroline^ 
prior  to  1841,  and  he  died  in  1849,  leaving  said  Caroline,  who 
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still  lives,  sarviving  him;  and  who,  in  1860,  having  pre- 
viously demanded  her  dower,  commenced  this  suit  for  its  re- 
covery. 

The  Court  below  held  that  Caroline^  the  wife  of  Hugh  8. 
Hamilton^  was  not  entitled  to  dower. 

The  bill  of  exceptions  setting  out  evidence  concludes  thus : 
"  Which  was  all  the  evidence  given  in  the  cause." 

The  words  required  by  the  80th  rule  are :  ^'  This  was  all 
the  evidence  given  in  the  cause." 

Two  questions  are  made  and  argued,  viz : 

1.  Is  CaroUnt  HamiUon  entitled  to  dower  in  the  lot  men- 
tioned on  the  facts  above  set  forth  ? 

2.  Can  the  Court  regard  the  bill  of  exceptions  as  contain* 
ing  all  the  facts  or  evidence  in  the  cause  T 

On  the  first  question  it  may  be  observed  that  dower  is  a 
favorite  of  the  common  law.  We  have  also  been  able  to  find 
one  authority  which  seems  much  in  point. 

In  Winn,  ^c.  v.  EUiott's  Widow j  ^c,  Chief  Justice  Edwards 
states  the  point  to  be  decided  thus : 

^^  It  is  said  that  Elliott,  having  no  title  at  law  when  he  sold, 
but  only  an  equitable  interest,  was,  from  the  time  of  the 
sale,  but  a  trustee  for  the  Winns,  his  vendees ;  that  when  he 
acquired  the  legal  title,  it  was  only  in  trust  for  them ;  and 
that  the  wife  shall  not  be  endowed  of  a  trust  estate,  created 
previous  to  the  statute  of  Virginia,  which  took  effect  in  Jan^- 
uary,  1787." 

He  concludes  the  opinion  of  the  Court  in  these  words : 

^^  In  this  case  the  husband  had,  during  the  marriage,  a  bene- 
ficial interest ;  acquired  the  legal  title ;  and  died  seized  at  law, 
whereby  the  wife's  right  to  dower  became  complete  at  law. 
To  oust  her  claim  in  equity,  the  appellants  exhibited  an  equity 
against  the  husband,  derived  during  the  coverture,  and  from 
the  husband.  We  think  the  wife's  claim  an  equitable  and 
moral  right,  commencing  upon  the  marriage,  to  be  endowed 
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of  sach  estate  as  the  husband  shall  have  a  beneficial  interest 
in,  and  whereof  he  may  be  seized,  at  any  time  daring  the 
coverture,  of  such  an  estate  as  her  issue  of  marriage  might 
by  possibility  inherit  To  defeat  her  cbiim  at  Uw,  thus  per- 
fected, the  appellauts  do  not  show  a  tide  derived  paramount 
to  the  husband's,  but  under  him ;  and  their  equity  does  not 
commence  previous  to  the  wife's,  but  subsequent  thereto.  As 
to  the  wife's  right  to  be  endowed  of  an  inchoate  estate  of 
the  husband,  not  reduced  to  a  legal  one  during  coverture, 
but  existing  only  in  equity,  we  give  no  opinion ;  the  case 
does  not  require  it.  The  wife's  claim,  in  the  present  instance, 
is  complete  in  equity  and  at  law."  Hardin's  Bep.  (Ky.)  p. 
482. 

On  the  second  point  the  Court  is  of  opinion  that  the  re- 
cord can  not  be  regarded  as  containing  the  evidence.  The 
rule  declares  that  the  words  prescribed  by  it  shall  be  technical 
and  indispensable.  The  rule  was  adopted  to  ensure  certainty, 
and  thus,  upon  this  point,  at  all  events,  as  should  be  the  case 
upon  all,  exact  equality  of  decision  as  to  all  members  of  the 
profession. 

In  matters  of  practice,  it  is  often  of  less  consequence  what 
the  rule  is,  than  that  it  should  be  certain  and  known. 

We  think  it  the  better  course  for  the  CoQrt  to  adhere 
strictly  to  the  rule.  Thus  acting,  we  hold  that  the  record 
does  not  purport  to  contain  all  the  evidence ;  and,  hence,  wa 
must  presume  there  was  evidence  justifying  the  judgment 
of  the  Court  below. 

J.  B.  ^  J.  F.  Julicurtj  for  the  appellant 

W.  A.  Bidde  and  C.  M.  Burehoialy  for  Hie  appelli 


MAY  TERM,  1868.  88S 

Boggs  9.  Near. 


Booas  V.  NsAB.. 

P&Acncs. — It  is  competent  for  ihe  Courts  of  Common  Pleas  and  Cir- 
cait  Courts,  in  oases  appealed  to  them  from  justiees  of  the  peace, 
to  permit  amendments  to  be  made  .which  haye  the  effect  to  inerease 
the  cause  of  action  or  relief  demanded,  provided  such  cause  of  ac- 
tion or  relief,  so  increased,  does  not  exceed  the  jurisdiction  of  the 
justice  of  the  peace,  and  such  Courts  may^  in  such  cases,  make  the 
proper  orders  for  the  adjustment  of  the  costs  between  the  parties. 

APPEAL  from  the  Warren  Comnaon  Pleas. 

Hanna,  J. — Suit  by  the  appellee  against  the  appellant,  on 
an  account,  before  a  justice  of  the  peace,  for  99  dollars. 
Judgment  for  the  plaintiff  for  18  dollars.  Appeal  by  Boggs 
to  Common  Pleas.  The  plaintiff,  on  leave  of  the  Court, 
amended  his  cause  of  action  by  adding  items  to  the  amount 
of  17  dollars.  Motion  to  reject  the  amendment  overruled. 
Trial,  verdict  and  judgment  for  plaintiff  for  56  dollars,  over 
motion  in  arrest  of  judgment. 

The  point  which  the  appellant  appears  to  have  desired  to 
raise  by  the  motions  to  reject  and  in  arrest  is,  whether,  under 
these  circumstances,  the  amount  of  the  cause  of  action  can 
be  thus  increased.  ITo  question  is  made  about  costs.  We 
are  of  opinion  that  the  Court  had  authority  to  authorize  the 
amendment,  and  could  make  the  proper  order  in  reference  to 
the  costs,  and  also  in  regard  to  the  defendant  re-forming  his 
defence  to  meet  the  same  if  desired.  We  do  not  see  that  the 
fact  that  the  amendment  enlarged  the  sum  demanded  beyond 
100  dollars  ousted  the  Court  of  jurisdiction,  as  contended. 
Leathers  v.  Hagan^  17  Ind.  242. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

J.  H.  Brown  and  James  Park^  for  the  appellant. 

Gregory  ^  Harper^  for  the  appellee. 
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Hamii^ton  v.  Pumphrbt.     * 

APPEAL  from  the  Hancock  Circuit  Court. 

Per  Curiam. — Suit  on  a  note,  payable  one  day  after  date; 
dated  15th  of  February^  1862.  It  is  described  in  the  com- 
plaint  as  payable  on  the  16th  of  February ^  1862;  but  a  copy 
of  the  note  was  filed  with  said  complaint,  and  it  was  given 
in  evidence  on  the  trial,  over  the  objections  of  the  defendant 
that  it  varied  from  that  described  in  the  complaint. 

We  see  no  error  in  this  ruling. 

The  judgment  is  affirmed,  with  5  per  cent  damages  and 
costs. 

James  L.  Mason^  for  the  appellant. 


mtm 


Gk)WEB  V,  HOWB. 

Parties — Mobtqaqb. — The  assignment  of  a  note  secnred  by  mort- 
gage carries  the  security  with  it,  and  it  is  not,  in  an  action  to  fore- 
close the  mortgage,  necessary  to  make  the  assignor  of  the  note  a 
party. 

Change  of  Yenue. — ^Where  a  change  of  venue  is  granted  upon  pay- 
ment of  costs  within  a  specified  time,  and  the  party  fails  to  pay  the 
costs  and  perfect  the  change  within  the  time,  the  Court  may  pro- 
ceed to  the  trial  of  the  cause,  as  if  no  change  had  been  asked  for. 

APPEAL  from  the  NohU  Common  Pleas. 

Hanka,  J. — ^Suit  on  a  note,  and  to  foreclose  a  mortgage. 
Demurrer  to  the  complaint,  assigning  a  special  cause,  to  wit, 
that  one  Cable  was  not  made  a  party— overruled. 

The  point  made  upon  this  ruling  is,  that  as  CaUe  was 
shown  to  be  the  assignor  of  the  note,  he  could  not  transfer 
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the  mortgage,  at  that  time,  so  as  to  enable  the  assignee  to  sue 
in  his  own  name ;  and  therefore  he  should  have  been  a  party 
to  answer  to  the  assignment,  &e.  It  is  a  sufficient  answer  to 
this,  that  the  assignment  of  the  note — the  evidence  of  the 
debt — carried  with  it  the  security,  the  mortgage. 

The  defendant  applied  fbr  a  change  of  venue  to  another 
county,  which  was  granted  upon  payment  of  costs,  &c.  At 
the  next  terra  of  the  Court,  the  defendant  had  not  perfected 
his  change — ^bad  not  complied  with  the  condition  by  paying 
the  costs  and  filing  a  transcript  within  the  time  specified.  He 
had  lost  his  right  to  the  change,  under  that  application,  and 
the  Court  was  not,  as  he  supposes,  deprived  of  jurisdiction, 
and  was,  so  far  as  we  can  see,  right  in  proceeding  to  the  trial 
in  the  absence  of  any  sufiicient  reason  to  prevent  it. 

It  is  now,  for  the  first  time,  objected  here,  that  a  copy  of 
the  mortgage  does  not  appear  in  the  record.  No  such  ques- 
tion was  made  in  any  form  in  the  Court  below,  and  whether 
it  could  be  raised  here  now,  we  need  not  say,  as  an  amended 
record  supplies  the  defect. 

Per  Curiam. — The  judgment  is  affirmed,  with  8  per  cent, 
damages  and  costs. 

Robert  Parrett  and  A*  B.  Kennedy^  for  the  appellant. 


Gharkbt  v.  Gabst. 

APPEAL  from  the  Delaware  Circuit  Court. 

Per  Curiam. — The  judgment  in  this  case  is  reversed  for  the 
reasons  given  in  the  case  of  Heasion  v.  The  Board  of  CommiS' 
sioners  of  Randolph  Co.^  at  the  present  term. 

Morely  Brotherton  ^  Sheply^  for  the  appellant. 

Sample  ^  Smithy  for  the  appellee. 
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Heaston  v.  The  Board  of  Commissioners  of  Kandolph 

County. 

County  Sbhin ARIES — Forfeitures — Contract. — In  1838,  under 
the  provisions  of  "an  act  relating  to  County  Seminaries/'  (R.  S. 
1838,  p.  558,)  the  corporation  called  "the  Board  of  Trustees  of  the 
County  Seminary  of  Randolph  County/'  was  organized,  and  became 
a  body  politic  and  corporate,  with  the  powers  and  liabilities  of  gen* 
eral  corporations,  subject  to  the  peculiar  objects  of  its  organiza- 
tion, and  with  express  power  to  acquire  by  donation  or  purchase, 
and  to  hold  real  and  personal  property  for  the  use  of  a  Seminary 
of  learning.  In  1838  the  appellant  sold  and  conveyed  to  said  cor- 
poration certain  real  estate  as  a  Seminary  site,  one-half  of  the 
value  of  which  he  donated  and  the  other  half  he  sold  to  the  cor- 
poration, and  his  deed  recited  that  the  property  was  conveyed  to 
**The  Board  of  Trustees  of  the  County  Seminary  of  Randolph 
county,  and  their  successors  in  office  forever.  To  have  and  hold 
the  premises  aforesaid,  with  all  the  appurtenances,  to  the  only 
proper  use,  benefit  and  behoof  of  said  Board  of  Trustees,  for  the 
use  of  said  Seminary  forever."  Section  2,  article  8,  of  the  Consti- 
tution of  1851,  makes  the  proceeds  of  the  County  Seminaries,  and 
property  used  in  connection  therewith,  a  part  of  the  common  school 
.fund  of  the  State.  An  act  of  the  Legislature  passed  in  1852  (1  R. 
S.  p.  437,)  prescribes  the  manner  of  making  such  sales.  -  The  real 
estate  in  controversy  herein  seems  never  to  have  been  sold,  and  is 
alleged  to  be  now  in  the  posseMion  of  the  appellee  herein,  but  said 
Seminary  ceased  to  be  maintained  and  the  property  was  converted 
to  other  uses  several  years  ago,  and  the  appellant  insists  that  by 
reason  thereof  the  titl6  of  said  property  has  reverted  to  him.  The 
appellant  now  sues  for  the  possession  thereof  and  to  quiet  the  title 
thereto. 

Heldj  1.  That  neither  the  constitutional  nor  the  statutory  provisions 
referred  to  abolish,  either  expressly  or  by  implication,  the  Seminary 
corporations ;  but  they  continue  in  existence,  at  least  for  the  pur- 
pose of  holding  the  title  to  the  property  until  it  is  actually  sold 
and  vested  in  the  purchaser. 
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2»  That  the  language  of  the  conveyance  fVom  the  appellant  to  the 
Trustees  does  not  import  any  condition  subsequent,  upon  the  fail- 
ure of  which  the  title  should  revert  to  him,  but  transfer  an  abso- 
lute  title  to  them,  '*for  the  use  of  said  Seminary,^'  which  words 
mean  for  the  use  of  the  Seminary  corporation  itself. 

8.  That  if  the  property,  in  this  case,  can  not  be  sold  under  the  aU' 
thority  of  the  State,  and  the  proceeds  applied  to  the  support  of 
common  schools,  then  the  title  will  remain  in  the  Seminary  corpor« 
ation,  notwithstanding  any  such  attempted  sale;  but  if  such  sale 
can  be  made,  without  the  consent  of  the  corporation,  consistently 
with  the  Federal  Constitution,  then  the  sale,  when  made,  will  be 
Valid  and  vest  the  title  in  the  purchaser. 

APPEAL  from  the  Randolph  Circuit  Court, 
WoRDEN,  J, — Action  by  Heaston  against  the  Board  of  Com 
missionera.    Demurrer  to  the  complaint  sustained,  and  judg 
ment  for  the  defendant. 

The  complaint  avers,  in  substance,  that  on  the  2l8t  day  of 
Augjusty  1888,  the  plaintiff  was  the  owner  of  certain  real  es- 
tate therein  described ;  and  the  Trustees  of  the  County  Sem- 
inary of  Randolph  county,  being  desicous  of  procuring  a  suit- 
able site  on  which  to  erect  an  edifice  for  a  public  seminary  for 
said  county,  and  the  land  described  being  suitable  and  proper 
for  that  purpose,  and  the  plaintiff  being  desirous  of  procur- 
ing the  location,  erection  and  permanent  continuation  of  said 
seminary  thereon,  he  partly  donated  and  partly  sold  the  said 
real  estate  to  the  said  corporation,  one-half  of  which  was  do- 
nated to  and  accepted  by  the  corporation,  who  paid  the  plain- 
tiff the  other  half  of  the  value  of  said  real  estate ;  thereupon 
the  plaintiff  conveyed  the  same  to  the  corporation  by  deed, 
which  is  set  out ;  that  the  corporation  entered  upon  the  pre- 
mises and  erected  thereon  an  edifice  for  a  public  seminary, 
and  continued  to  use  and  occupy  the  same  for  such  purpose 
until  the  Ist  day  of  November j  1851,  when  the  corporation  was 
dissolved  by  the  constitution  and  laws  of  the  State,  and  be- 


p 


400  SUPREME  COURT  OF  INDIANA.  j 

'  Heaston  v.  The  Board  of  Commissioners  of  RaDdolph  Co. 

came  civilly  dead,  and  the-  edifice  ceased  to  be  used  for  a  sem- 
inary,  and  has  been  since  that  time  used  for  other  and  differ- 
ent purposes ;  whereupon  the  said  real  estate  reverted  to  the 
plaintiff  by  reason  of  the  breach  of  the  condition  upon  which 
it  was  granted ;  upon  which  he  re-entered,  &c. ;  but  the  de- 
fendants, pretending  to  have  some  title  or  claim,  on  the  Ist 
of  January^  1854,  by  fraud  and  subtlety  entered  into  the  pre- 
mises, &c. 

Prayer,  that  the  plaintiff  recover  possession  and  be  quieted 
in  his  title. 

The  plaintiff  assumes,  that  by  the  adoption  of  the  Consti- 
tution of  1851,  which  provides  for  the  establishment  of  a  gen- 
eral and  uniform  system  of  common  schools,  to  be  supported 
in  part  by  the  fund  to  be  derived  from  the  sale  of  county 
seminaries,  and  all  moneys  and  property  heretofore  held  for 
such  seminaries,  and  by  the  passage  of  the  act  of  the  Legis- 
lature providing  for  such  sale,  all  seminary  corporations  es- 
tablished under  the  general  law  of  the  State,  were  totally  ab- 
rogated and  destroyed. 

The  position  thus  assumed  can  not  be  taken  as  granted 
without  examination. 

The  act  in  force  at  the  date  of  the  conveyance  in  question, 
(R.  S.  1838,  p.  558,)  provides  that  the  seminary  trustees,  when 
duly  elected  and  qualified,  "  shall  form  and  constitute  a  body 
politic  and  corporate,  with  general  powers  and  liabilities  sim- 
ilar to  other  corporations,  subject,  however,  to  the  peculiar 
objects  of  its  organization,  under  the  name  and  stylo  of  The 

Board  of  Trustees  of  the  County  Seminary  of county, 

subject  always  to  the  limitations  and  directions  of  the  Gene- 
ral Assembly  of  the  State."  The  trustees  are  not  only  au- 
thorized to  procure  by  donation  or  purchase  a  site  on  which 
to  erect  an  edifice  for  a  seminary,  but  are  expressly  empow- 
ered generally  "  to  hold  real  and  personal  property  for  the 
use  of  a  seminary  of  learning." 
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The  2d  section  of  the  8th  article  of  the  ConstitutioD  pro- 
vides that  the  common  school  fund  shall  consist  in  part  of 
*^  the  fund  to  be  derived  from  the  sale  of  county  seminaries, 
and  the  moneys  and  property  heretofore  held  for  such  semi- 
naries.'^  A  statute  provides  for  the  manner  of  making  such 
sales.    IKS.  1852,  p.  487. 

Neither  the  Constitution  nor  the  statute  expressly  abolishes 
the  seminary  corporations.  If  they  are  abolished,  it  is  by 
implication ;  that  is,  they  are  to  be  deemed  abolished  because 
their  property  is  required  to  be  sold.  But  is  the  implication 
necessary  or  just?  May  not  a  corporation  exist,  although  it 
is  to  be  stripped  of  property  ? 

Where  is  the  title  to  property  held  by  these  corporations 
vested  in  the  interim  between  the  adoption  of  the  Constitu- 
tion and  law  providing  for  the  sale,  and  the  sale  thereof  as 
provided  for?  It  seems  to  us  that,  for  some  purposes — ^at 
least  for  the  purpose  of  holding  the  title  to  their  property— 
the  corporations  must  continue  in  existence  until  such  prop- 
erty is  actually  sold,  and  the  title  vested  in  the  purchaser. 
In  the  case  before  us,  it  does  not  appear  that  the  land  in 
question  has  been  sold,  and  the  title  is  still  in  the  seminary 
corporation,  unless  some  act  has  been  done  that  works  a  for- 
feiture. 

WhetMer  it  is  within  the  power  of  the  State,  either  in  the 
exercise  of  her  sovereignty  in  forming  a  Constitution,  or 
through  her  Legislature  in  enactipg  laws,  to  take  from  these 
corporations  property  that  has  been  conveyed  to  them,  and 
appropriate  the  same  to  the  support  of  common  schools,  is  a 
question  that  has  not  been  discussed  in  this  case,  and  need 
not  be  decided,  as,  in  either  event,  this  case  must  be  decided 
against  the  plaintiff,  on  grounds  that  will  be  hereafter  stated. 
It  may  be  remarked,  however,  that  the  general  law  under- 
which  these  corporations  were  created,  differs  from  that  cre- 
ating the  Srcitzerland  County  Seminary.  Vide  Edwards  v.. 
Vol.  XX.— 26    • 
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JagerSf  19  Ind.  407.  If  the  property  can  not  be  sold  under 
the  authority  of  the  State,  and  the  proceeds  applied  to  the 
support  of  common  schools,  then  the  title  will  remain  in  the 
seminary  corporations,  notwithstanding  any  such  attempted 
sale.  If,  on  the  other  hand,  such  sale  can  be  made  against 
the  consent  of  the  seminary  corporations,  consistently  with 
•the  Federal  Constitution,  the  sale,  when  made,  will  be  valid, 
and  vest  the  title  in  the  purchaser.  It  will  not  revert  to  the 
grantor,  unless  the  grant  was  made  upon  some  condition  by 
-which,  in  such  event,  a  forfeiture  of  the  estate  took  place. 

From  the  view  we  take  of  the  case,  it  is  not  at  all  material 
whether  the  property  has  been  sold,  as  provided  for,  or  not. 

This  brings  us  to  the  more  special  ground  on  which  the 
•plaintiff  claims  the  right  to  recover.    The  premises  in  con- 
troversy, as  shown  by  the  deed,  were  conveyed  by  the  plain- 
iiiff  to  "the  Board  of  Trustees  of  the  County  Seminary  of 
Randolph  county,  and  their  successors  in  office  forever.    To 
Thave  and  to  hold  the  premises  aforesaid,  with  all  the  appur- 
Ttenances  to  the  only  proper  use,  benefit  and  behoof  of  said 
Board  of  Trustees  for  the  use  of  said   Seminary  forever." 
This  language,  it  is  claimed,  creates  a  condition  subsequent, 
^iz :  that  the  premises  are  only  to  be  used  as  a  site  for  a  Sem- 
inary edifice;  hence  it  is  insisted  that,  as  since  1851,  the  Odi- 
fice  has  not  been  used  for  Seminary  purposes,  but  has  been 
applied  to  other  and  different  purposes,  the  condition  is  for- 
feited and  the  land  reverts  to  the  grantor.     We  can  not,  how 
ever,  so  construe  the  language  of  the  conveyance.     We  have 
seen  that  the  trustees  were  authorized   "to   hold  real  and 
personal  property  for  the  use  of  a  seminary  of  learning." 
The  language  of  the  deed  follows  that  of  the  law.    It  con- 
veys the  property  to  the  trustees  in  fee  simple,  that  is  to  the 
trustees  and  their  successors  forever,  for  the  use  of  said  Sem- 
inary.   The  word  "  Seminary,"  as  used  in  the  law  and  in  the 
deed,  does  not  signify  an  edifice  or  building,  but  signifies,  as 
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we  think,  the  Seminary  corporation  itself;  the  conveyance 
wag  to  the  trustees  for  the  use  of  the  corporation.  The  lan- 
guage of  the  conveyance  simply  expresses  the  use  for  which 
it  was  made.  The  word  "use"  may  be  held  as  synonymous 
with  benefit.  One  of  its  definitions  is,  ■**  in  law,  the  benefit 
or  profit  of  lands  and  tenements."     Webster. 

It  may  be  that  the  plaintiflf  intended  that  the  property  con- 
veyed should  only  be  used  for  a  Seminary  edifice,  or  in  case 
it  should  be  used  otherwise,  that  the  estate  should  be  for- 
feited and  revert.,  but  to  have  made  such  intention  cftectual 
the  condition  should  have  been  expressed  or  fairly  implied. 
This  we  think  was  not  done.  There  is  nothing  in  the  deed 
that  imports  a  condition.  A  condition  is  said  to  be  a  qualifi* 
cation  or  restriction  annexed  to  conveyance  of  lands,  whereby 
it  is  provided  that  in  case  a  particular  event  does  or  does  not 
happen,  or  in  case  the  grantor  or  grantees  do,  or  omit  to  do,  a 
particular  act;  an  estate  shall  commence, be  enlarged  or  be  de- 
feated. 2  Greenleaf  *8  Cruise,  p.  2.  The  words  usually  em- 
ployed to  create  a  condition  are,  "  on  condition."  But  the 
phrases,  "so  that,"  "provided,"  "if  it  shall  happen,"  are  of 
the  same  import.  "  Provided,  always,"  may  constitute  a  con- 
dition, limitation  or  covenant,  according  to  circumstances.  1 
Milliard,  881. 

By  the  conveyance  in  question  the  corporation  received  an 
unconditional  title,  which  was  not  defeated  by  the  alleged 
failure  to  use  the  building  erected  on  the  premises  for  the 
purposes  of  a  Seminary,  or  by  using  it  fpr  other  purposes. 

The  case  of  Seebold  v.  ShUler  et  aly  84  Penn.  (10  Casey)  is 
in  point  here.  There  certain  persons  had  conveyed  property 
in  fee  simple  to  the  commissioners  of  the  county  of  Uniorij 
and  their  successors  in  ofiice,  in  trust  and  for  the  use  of  said 
county  forever.  The  property  was  conveyed  for  the  purpose 
of  erecting  thereon  a  court  bouse,  jail,  &c.  Afterwards  the 
county  of  Union  was  divided  and  a  new  county  called  Sny^ 
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der  erected^  and  the  seat  of  justice  of  Union  county  was  re- 
moved from  New  Berlin  to  Louisburg.  Under  an  act  of  the 
Legislature  the  premises  thus  granted,  with  the  buildings 
thereon,  were  sold,  and  the  proceeds  divided  between  the 
counties  of  Union  and  Snyder.  The  heirs  of  the  original 
grantors  brought  actions  to  recover  the  property,  claiming 
that  as  the  courts  could  no  longer  be  held  in  New  Berlin,  nor 
the  jail  be  used  for  the  eonfinement  of  prisoners,  the  prop- 
erty reverted  back  to  them.  But  it  was  held  that  the  deed 
was  unconditional  and  that  the  property  did  not  revert. 
In  the  case  of  Garst  v.  Gharkey  et  al.j  now  pending  in  this 
Court,  involving  a  like  question,  counsel  have  cited  cases  to 
show  that  a  similar  deed  is  conditional.  We  will  note  such 
of  the  cases  thus  cited  as  we  have  been  able  to  find.  The 
first  is  Hayden  v.  Stoughtony  5  Pick.  528/  In  this  case  a  de- 
vise was  made  to  the  town  o£  Stoughton  of  certain  property 
for  the  purpose  of  building  a  school  house:  ^^Pnmded^  said 
school  house  is  built  by  said  town  within  100  rods  of  the 
place  where  the  meeting  house  now  stands.''  This  was  held 
to  be  a  condition  subsequent,  and  that  upon  a  failure  to  build 
the  house  as  provided  for  within  a  reasonable  time,  the  land 
passed  to  the  residuary  legatee.  Here  was  an  express  condi- 
tion, and  the  case  has  no  analogy  to  the  one  before  us.  In 
Kirk  V.  King  et  al.j  3  Penn.  State  B.  486,  a  conveyance  was 
made  ^^  to  the  employers  of  the  school  at  Plum  Creek  Meet- 
ing House,"  the  premises  to  be  held  ^^for  an  English  school 
house  and  for  no  other  purpose  whatever."  It  was  held  that 
the  conveyance  being  to  an  unincorporated  association,  was 
void  at  law  for  the  want  of  a  grantee  capable  of  taking.  It 
was  also  held  that  as  the  person  for  whose  benefit  the  grant 
was  made  had  ceased  to  use  the  property  for  the  school  as 
provided  for,  for  the  space  of  seven  years,  an  abandonment 
of  their  equitable  right  might  be  presumed,  and  the  successor 
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of  the  grantor  might  enter.  This  case  has  no  tendency  to 
show  that  Heaston^s  deed  to  the  tmstees  was  conditional. 

In  the  case  of  Lessee  of  Sperry  v.  Pond,  5  Ohio,  it  was  held 
that  a  conveyance,  on  condition  that  the  grantees  shall  keep 
a  saw  mill  and  grist  mill  doing  business  on  the  premises,  is  a 
valid  one,  and  if  the  grantees  fail  to  perform  the  condition 
they  forfeit  the  estate.    Here  also  is  an  express  condition. 

The  cases  of  Webb  v.  Moler^  8  Ohio  648,  and  WiUiams  v. 
First  Presbyterian  Church,  of  Cincinnati,  1  Ohio  State  R.  478, 
are  also  cited,  hot  they  do  not  seem  to  have  any  bearing  npon 
the  point  here  involved. 

The  ruling  below  upon  the  demurrer  to  the  complaint,  in 
our  opinion,  was  right;  hence  the  judgment  must  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

Jer.  Smithy  for  the  appellant. 

71  M.  Browne,  Janus  Brown  and  J*.  J.  Cheney^  for  the  ap- 
pellee. 


Thompson  v.  Ebowdeb. 

APPEAL  from  the  Clinton  Circuit  Court 

Per  Curiam. — ^This  case  is  before  us  on  the  evidence,  which 
tends  to  sustain  the  finding  and  judgment. 

The  judgment  below  is  affirmed,  with  costs  and  1  per  cent, 
damages. 

James  N.  Sims,  for  the  appellant 


I 
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# — 


The  Statb  ex  rel.  Mahoney  r.  Ritter  et  al. 

Executors  and  Administrators. — Where  an  administrator  sues  for 
the  recovery  of  the  possession  of  property  of  the  estate,  he  shall 
not  he  liable  for  the  costs  of  suit;  but  if,  in  such  suit,  the  judg- 
ment for  costs  is  a  personal  judgment  against  him,  and  fails  to  or- 
der that  the  costs  shall  be  paid  by  him  out  of  the  assets  of  the 
estate,  the  same  are  collectable  of  him  individually,  although  the 
judgment  against  him  for  costs  was  clearly  erronequs.  It  was 
binding  until  properly  corrected. 

Action — Clerk. — And  in  such  case,  if  the  Clerk  of  the  Court,  by 
which  such  judgment  is  rendered,  upon  proper  demand  and  tender 
of  his  fees  therefor,  fails  or  refuses  to  issue  an  execution  on  such 
jvdgment  to  be  collected  of  the  individual  property  of  said  admin- 
istrator, he  and  his  sureties  will  bo  liable  to  an  action  therefor  up- 
on his  official  bond. 

• 

APPEAL  from  the  Hendricks  Common  Pleas. 

Davison,  J.— This  was  an  action  by  the  State  on  the  rela- 
tion of  James  Mahoney^  gainst  Ritter^  the  clerk  of  the  Hen- 
dricks Circuit  Court,  and  his  sureties  on  his  official  bond. 
The  bond  is  in  the  penalty  of  10,00D  dollare,  and  was  condi- 
tioned in  the  usual  form,  for  the  faithful  discharge  of  his 
duties  as  clerk,  &c. 

For  breach  the  complaint  alleges,  that  at  the  August  term, 
1858,  the  relator  recovered  a  judgment  in  the  Hendricks  Com- 
mon Pleas,  against  one  Abraham  Bland,  for  1  cent  in  dam- 
ages, together  with  57  dollars  and  4  cents,  his  costs,  Ac;  a 
copy  of  the  record  of  said  judgment  was  filed  with  the  com- 
plaint, and  is  in  this  form: 

^^  Abraham  Bland,  administrator  of  Lucinda  Clifford,  v. 
James  Mahoney,  replevin  No.  47.  Come  the  parties  and  the 
plaintiff  dismisses  this  suit.  It  is  therefore  ordered  by  the 
Court  that  said  plaintiff  deliver  up  to  said  defendant  the 
mare  in  the  complaint  mentioned,  and  the  Court  assess  the 
damages  of  the  defendant  at  1  cent,  and  it  is  further  consid- 
ered by  the  Court  that  the  defendant  recover  of  the  plaintiff 
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1  cent,  the  damages  so  assessed  by  the  Court  as  aforesaid, 
and  also  57  dollars  and  4  cents,  his  costs  and  charges  herein 
laid  out  and  expended." 

It  is  averred  that  said  judgment  is  in  full  force,  &c.,  and 
that  the  relator  afterward,  on  the  22d  of  July^  1862,  demand- 
ed and  requested  the  defendant,  Levi  Ritter^  in  writing,  he 
still  being  clerk,  &c.,  to  issue  an  execution  on  said  judgment, 
against  the  goods  and  chattels,  lands  and  tenements  of  said 
Abraham  Blandy  directed  to  the  sheriff',  &c.,  commanding  him 
to  make  the  aforesaid  judgment  and  cost  out  of  the  property 
of  said  Blandy  &c.,  and  that  the  relator  then  and  there  ten- 
dered to  said  clerk  55  cents,  his  fees  for  such  execution ;  but 
the  said  Leviy  so  being  clerk  as  aforesaid,  wholly  disregarding 
his  duties,  Ac,  refused  to  issue  such  execution,  and  still  re- 
fuses to  do  so,  wherefore,  &c. 

Defendants  demurred  to  the  complaint.  The  demurrer  was 
sustained,  and  the  plaintiff*  excepted,  &c.  Final  judgment 
was  rendered,  &c. 

Were  these  rulings  correct?  The  appellee  insists  that  the 
judgment  against  Blandy  though  not  as  full  as  it  should  be, 
is  not  against  him  personally,  but  as  administrator;  that  as 
administrator,  he  was  not  individually  liable  for  costs,  and 
the  clerk  had  therefore  a  right  to  refuse  the  execution.  We 
are  not  inclined  to  adopt  that  conclusion.  It  is  true,,  the 
statute  says  an  administrator,  when  he  sues  fw  the  recovery 
of  the  possession  of  property  of  the  estate,  shall  not  be  liaUe 
for  costs  of  suit.  2  S.  S.  p.  283,  sec.  151.  But  the  judgment 
set  out  in  the  complaint,  is  very  plainly  against  Blandy  indi- 
vidually,  and  having  been  so  rendered  by  the  Court,  it  was 
not  for  the  clerk  to  adjudge  it  either  erroneous  or  invalid. 
If,  as  insisted.  Bland  really  did  prosecute  the  suit  against 
Mahonexfy  as  administrator,  the  judgment  against  him  for 
costs,  was  clearly  erroneous,  still  it  must  be  held  effective  un- 
til corrected  on  motion  in  the-G^art  in  which  it  was  rendered^ 
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or  on  review,  or  on  appeal,  but  neither  of  these  modee  of 
correction  having  been  adopted,  it  was  evidently  the  dnty  of 
the  clerk,  upon  demand,  as  alleged  in  the  complaint,  to  issue 
the  execution,  and  having  failed  to  do  so  he  is  liable  on  his 
official  bond. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.   Cause 
remanded  for  further  proceedings. 
Nave  ^  WitheroWy  for  the  appellant 
P.  S.  Kennedy  and  John  S.  Dye^  for  the  appellees. 


Jbnninqs  el  al.  v.  Greenwald  et  al. 

PaACTiOK.-^Wh6Q  a  jadgment  is  taken  by  default,  a  motion  to  set 
aside  the  default  must  precede  an  appeal  to  this  Court,  and  if  such 
motion  be  denied,  proper  exceptions  must  be  taken. 

APPEAL  from  the  Owen  Common  Pleas. 

Per  Curiam. — ^Action  by  the  appellees,  who  were  the  plain- 
tifis,  against  the  appellants,  who  were  the  defendant,  upon  a 
promissory  note  for  the  payment  of  216  dollars.  The  record 
shows  that  process  as  to  BeeSy  one  of  the  defendants,  was  re- 
turned '^not  found,"  and  as  to  him  the  case  was  continued. 
But  as  to  the  other  defendants,  JenningSj  Wiles  and  WHdery 
process  was  returned  served,  and  they,  being  severally  called, 
failed  to  appear,  were  defaulted,  and  judgment  by  defiault  was 
regularly  entered  against  them* 

But  no  motion  to  set  aside  the  default  appears  to  have  been 
made  in  the  Common  Pleas,  nor  is  there  any  bill  of  excep- 
tions, or  exception,  in  any  form  to  the  rulings  of  the  lower 
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Court.  The  judgment  must  therefore  be  affirmed.  9  Ind. 
236;  18  id.  480,  470. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 

KUby  Ferguson,  fdr  the  appellants. 


Howe  v.  Yopst  et  oL 

Etidxncs. — ^Wbere  a  married  woman  becomes  the  purchaser  of  real 
estate,  but  takes  title,  in  the  first  instance,  by  bond  to  her  husband, 
and,  after  the  payment  of  the  purchase  money,  takes  a  deed  in  her 
own  name,  and  the  property  is  alleged  to  be  her  husbands,  and  is 
attempted  to  be  subjected  to  the  payment  of  his  debts,  it  is  compe- 
tent for  her  to  give  in  evidence  all  tbe  circumstances  attending  and 
the  reason  for  the  taking  of  the  bond  in  her  husband's  name,  for 
the  purpose  of  remoying  any  inference  which  might  arise  therefrom 
prejudicial  to  her  rights. 

APPEAL  ttom  the  Tippecanoe  Circuit  Court 

Hanna,  J. — Howe  recovered  a  judgment  against  David 
Yopstj  caused  an  execution  to  be  issued,  which  was  returned 
no  property,  Ac.  Howe  then  instituted  this  proceeding  to 
subject  certain  real  estate  held  bj,  and  in  the  name  of,  the  wife 
of  said  David  to  said  execution,  on  the  ground  that  it  had 
been  conveyed  to  her  to  hinder  and  defraud  creditors,  &c. 

Qrutdet  asked  to  be  made  a  defendant,  and  answered,  set- 
ting up  a  judgment  older  than  Howe^s,  and  execution  and 
purchase  by  him  under  said  execution,  and  praying,  &c. 

The  defendants,  David  and  wife,  denied  the  complaint  and 
answer  of  OreenUe. 
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Trial  by  a  jury,  verdict  for  the  defendants,  and  that  the 
lot  was  the  separate  property  of  the  wife  of  said  David, 

It  is  urged  that  the  -Court  permitted  improper  evidence  to 
go  to  the  jury.  It  was  shown  by  the  plaiutift*  by  one  Foster^ 
the  agent  of  the  vendor,  that  the  property  was  purchased  in 
1851,  and  a  title  bond  taken  in  the  name  of  said  J)amd;  that 
upon  full  payment  having  been  made  in  1857,  a  deed  was 
made  to  said  David^  which  he  refused  to  accept,  but  caused 
the  said  property  to  be  conveyed  by  deed  to  his  wife.  Upon 
cross-examination  this  witness  was  asked  by  the  defendants 
what  David  said,  and  all  the  conversation  that  occurred,  when 
he  applied  to  contract  for  the  lot.  This  was  objected  to,  but 
the  statements  were  admitted,  and  were  to  the  eflect  that 
David  said  his  wife  had  some  means  and  desired  to  purchase 
a  lot ;  that  she  had  made  some  money  with  her  needle,  and 
expected  to  make  more ;  that  the  price  of  this  lot  was  ascer- 
tained and  he  went  away,  and  afterwards  returned  stating 
that  his  wife  would  take  it;  that  witness  told  said  David  he 
could  take  the  bond  in  his  own  name  and  when  he  come  to 
get  a  deed  it  could  be  made  to  his  wife.  Witness  pursued 
this  course  because  he  preferred  dealing  with  said  David  rather 
than  with  his  wife. 

There  was  other  evidence  in  reference  to  her  means  and  the 
application  thereof. 

We  think  the  whole  circumstances,  &c.,  as  the  same  oc^ 
curred  at,  and  in  reference  to  said  purchase,  were  proper  to 
go  to  the  jury  to  elucidate  the  point'  made,  upon  the  bond 
having  been  taken  in  his  name  and  deed  in  the  name  of  his 

wife. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 
E.  A.  Greenlee,  for  the  appellants. 
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LiYEBGOOD  V.  Rhoades. 

Practice — Dismissal. — ^After  a  cause  has  been  submitted  to  the 
Court  for  trial,  and  all  the  evidence  and  arguments  of  couneel  have 
been  heard,  and  the  Court  has  announced  its  decision  to  be  adversie 
to  plaintiff  as  to  one  of  the  defendants,  and  was  in  the  act  of  an- 
nouncing it  as  to  the  other,  when  a  motion  was  interposed  by  the 
plaintiff  for  leave  to  dismiss  his  suit,  it  being  apparent  from  the 
progress  the  Court  had  made  in  its  announcement  that  the  decision 
would  be  adverse  to  him,  it  would  be  error  in  the  Court  to  sustain 
his  motion  and  dismiss  the  cause. 

APPEAL  from  the  Vermillion  Common  Pleas. 

Hanna,  J. — Rhoades  sued  SwaUy  Livergood  and  another^  on 
a  note  payable  in  "live  stock.'* 

The  answer  of  Licergoody  among  other  matters,  set  up  that 
Swan  was  the  principal,  and  the  others  sureties  only;  that  he 
had  tendered  "live  stock"  on,  Ac,  and  also  payment  by 
Swan. 

During  the  progress  of  the  trial  a  bill  of  exceptions  was 
taken  by  the  defendant,  Livergood^  vfhiQh  shows  that,  "on 
the  trial,  and  after  all  the  evidence  was  introduced,  and  the 
argument  of  counsel  and  submission  to  the  Court  for  decis- 
ion upon  the  facts  and  the  law  of  the  case,  the  Court  pro- 
ceeded to  give  a  decision  thereon,  and  after  summing  up  the 
evidence  in  said  cause,  and  stating  the  law  of  the  case,  as  ap- 
plicable to  the  defendant,  Livergood^  announced  that  upon 
the  law  and  evidence  the  defendant,  Livergood,  was  discharged 
as  surety  upon  the  note  sued  on;  that  while  the  Court  was 
pronouncing  its  conclusions  upon  the  law  and  evidence,  as  to 
Livergood,  and  at  the  close  thereof,  the  plaintiff  interposed  no 
motion  for  a  non-suit;  but  afterwards,  when  the  Court  was 
proceeding  to  the  consideration  of  the  case  as  between  the 
plaintiff  and  the  principal  defendant  in  said  note,  «nd  had 
stated  that  the  plaintiff  could  not  recover  against  the  said 
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Swan  until  he  had  made  a  demand,  because  he,  8wan^  had 

offered  to  deliver  live  stock  to  the  plaintiff  in  discharge  of 

the  note,  and  agreed  that  if  Swan  would  not  insist  upon  his 

offer,  as  the  plaintiff  did  not  want  to  winter  the  stock,  he 

would  not  hold  him  liable  as  upon  a  money  demand,  and  he  | 

might  pay  the  note  in  stock  after  it  became  due." 

The  bill  of  exceptions  then  proceeds  to  show  that  the  Court 
permitted  the  plaintiff,  at  that  stage  of  the  proceedings,  to 
dismiss  his  cause,  on  the  ground,  the  Court  say,  ^*  that  there 
had  been  no  finding  by  the  Court,"  but  the  declaration  made 
was  only  an  argument  by  the  Court  in  coming  to  a  finding,  &c.  V 

The  question  presented  to  us  is,  whether  the  motion  inter- 
posed by  the  defendant,  Livergoodj  to  have  a  judgment  in  his 
favor  ought  to  have  prevailed  over  a  motion  of  the  plaintiff 
to  dismiss  his  case. 

We  are  of  opinion  that  the  motion  to  dismiss  came  too 
late,  because  the  facts  set  forth  show  that  there  had,  substan- 
cially,  been  such  an  announcement  of  the  finding  of  the 
Court,  upon  the  questions  submitted,  as  precluded  the  plain- 
tiff from  the  control  of  the  case  in  that  respect.    2^8. 120. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause 
remanded. 

S.  F.  ^  D.  H.  MazweUj  for  the  appellant. 


190    419 
i»>_l4A  DOUGHBETY  V.  RiCHABDSON  Ct  ol. 

Equitabls  Estoppkl. — In  1855  A  recovered  a  judgment  against  B 
and  Cf  who  are  both  principals  in  the  judgment.  The  judgment  is 
then  assigned  to  D.  A  afterwards  sold  all  of  his  real  estate  for  ita 
foil  value,  and  by  subsequent  sales,  a  part  of  it  became  the  prop* 
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erty  of  the  appellant,  for  its  full  ralue.  The  judgment  beoame  a 
lien  on  ample  property  of  (7  to  secure  its  payment.  Bat  D  seeks, 
by  levy  and  sale  of  the  property  thus  held  by  the  appellant,  to 
make  the  balance  due  on  said  judgment,  and  the  appellant,  making 
By  C  and  D  parties,  seeks  to  enjoin  D  from  so  doing.  C  answers, 
that  although  he  is  a  principal  in  said  judgment,  yet  in  fact,  he  is 
but  a  surety  for  B^  in  the  cause  of  action  upon  which  said  judg^ 
ment  was  rendered,  and  that  all  the  property  of  B^  subject  to  the 
lien  of  said  judgment,  should  be  exhausted  before  any  of  his  is 
taken.  The  appellant  at  the  time  he  bought,  had  no  notice  that  G 
was  only  a  surety  for  B  in  said  judgment  or  cause  of  action. 
Ueld^  That,  under  the  circumstances,  C  is  equitably  estopped,  as 
against  the  appellant,  to  ayer  that  he  was  only  a  surety  for  B^  or 
that  he  is  not  a  principal  in  said  judgment. 

APPEAL  from  the  Floyd  Circuit  Conrt. 

Hanna,  J. — On  the  8d  of  November^  1855,  one  Speake  re- 
covered a  judgment  in  said  Court,  against  Crawford  ^  SineXy 
which  was  assigned  to  Richardson.  On  the  6th  of  December ^ 
1855,  said  Crawford  sold  a  part  of  his  real  estate  for  its  full 
value,  and  the  same  has  eventually,  for  its  full  value,  passed 
into  the  hands  of  Dougherty. 

In  November^  1856,  and  at  several  times  since,  writs  of  fi. 
fa.  and  vendi,  have  been  issued  from  the  clerk's  office  of  said 
Court,  in  favor  of  said  Richardson,  and  in  each  instance  recit- 
ed that  the  same  were  issued  on  a  judgment  recovered  by 
Speake,  against  Crawford  ^  Sinex,  on  the  8d  day  of  November^ 
1856. 

The  property  of  said  Crawford,  levied  upon  and  described 
in  said  writs  of  vendi,  was  sold  on  the  same,  and  bought  by 
said  Richardson,  for  25  dollars.  It  is  averred  it  is  worth  2600 
dollars. 

Upon  a  fi.  fa.  with  like  recitals  of  those  that  preceded  it, 
the  property  of  Dougherty,  e^yove  referred  to,  was  levied  upon. 

These  facts  are  averred  in  the  complaint.    It  is  also  charged 
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that  Sinex  has  property,  reai  and  personal,  subject  to  execu- 
tion, more  than  sufficient  to  satisfy  said  claim,  and  that  Cram- 
ford  and  others,  grantors  that  intervene  between  him  and  the 
said  Doiigheriyy  are  insolvent. 

Crawford^  &c.,  answered,  admittiug  the  truth  of  the  com- 
plaint. 

Sincx  answered  setting  up  that  he  was  surety  only  in  the 
original  uote,  upon  which  the  judgment  was  rendered,  and 
asking  the  Court  to  so  find. 

To  this  latter  answer  Dougherty  demurred,  which  was  sus- 
tained. 

Richardson  demurred  to  the  complaint,  which  was  also  sus- 
tained, and  the  relief  asked,  namely,  an  injunction,  was  re- 
fused. 

Dougherty  appeals  to  this  Court,  and  complains  in  his 
assignment  of  errors  that  the  ruling  on  the  demurrer  to  his 
complaint  was  erroneous. 

Sinex  assigns  a  cross  error  upon  the  ruling  on  the  demurrer 
to  his  answer. 

Thus,  the  real  question  presented  as  between  Dougherty^ 
Richardson  and  Sinex,  so  far  as  the  latter's  interest  was  in- 
volved, was,  whether  under  these  circumstances,  the  property 
of  Sinex  should  have  been  resorted  to  in  satisfaction  of  said 
judgment  before  that  which  was  aliened  by  his  co-defendant, 
Crawford,  for  a  valuable  consideration. 

So  far  as  the  record  discloses,  there  was  nothing  showing 
the  vendee  Of  Craicford,  or  any  other  stranger,  but  that  Sinex 
was  not  only  equally  bound,  as  a  co-defendant  of  record,  but 
equally  liable  to  pay  the  said  judgment.  It  has  been  held 
that,  where  the  judgment  is  joint,  those  against  whom  it  is 
rendered  should  be  regarded  as  principals.  Laval  v.  Rowley, 
17  Ind.  36. 

Viewing  it  in  this  light,  we  can  see  nothing  by  which  the 
vendees  of  Crawford  or  those  claiming  under  him,  could  have 
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had  any  notice  of  the  relative  rights  of  Crawford  ^  Sinex^  as 
between  themselves.  They  were  not  in  a  position  to .  be  put 
upon  inquiry  on  that  point,  because,  as  Sinex  had  taken  no 
steps  to  have  himself  declared  a  surety  only,  on  the  record, 
he  was  to  be  regarded  as  a  principal;  that  is,  such  was  the 
legal  presumption. 

The  vendees  of  Crawfordy  having  acquired  title  and  ex- 
pended money  on  the  faith  of  that  presumption,  the  next  in- 
quiry is,  can  their  rights  be  affected  by  any  effort  which 
might  be  afterwards  made  by  SineZy  that,  as  between  himself 
and  Craivfordy  would  compel  the  exhaustion  of  the  property 
of  the  latter  before  that  of  the  former  was  resorted  to? 

There  are  principles  of  equity  that,  it  appears  to  us,  should 
forbid  this.  By  standing  by  and  suffering  himself  to  be  re- 
garded as  a  principal  debtor,  Sinex  enabled  Crawford  to  ob- 
tain credit  with  the  person  to  whom  he  sold  his  land;  that  is 
looking  to  the  small  amount  of  the  lien  and  the  large  amount 
of  property  in  the  hands  of  the  joint  judgment  debtors,  said 
vendee  paid  the  full  value  of  the  property  purchased.  If 
either  SiJiex  or  these  vendees,  should  now  suffer,  it  should  be 
the  former,  because  he  thus  enabled  Crawford  to  obtain  the 
money  of  the  latter. 

The  land,  that  thus  passed  into  the  hands  of  th«  vendees 
of  Craxofordy  may  be  regarded  as  a  fund  from  which  this  debt 
might  be  ultimately  paid,  and  said  vendees,  as,  in  one  sense, 
innocent  holders  thereof,  for  that  use.  It  is  a  security  for 
the  payment  of  the  debt.  If  Sinex  is  to  be  regarded  as  a 
surety,  he  can  not  be  so  regarded  in  a  light  of  innocency, 
that  is,  as  having  acted  in  good  faith,  towards  those  who  were 
vesting  their  money.  He  has,  it  appears  to  us,  so  acted  as  to 
divest  himself  of  the  privilege  of  insisting  upon  his  position 
as  a  surety  as  against,  and  in  contravention  of,  the  equitable 
rights  that  have  supervened  in  favor  of  the  alienees  of  said 
Crawford.    Whether  these  equitable  rights  extend  to  the 
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whole  or  only  an  equal  part  of  said  claim,  we  have  not  par- 
ticalarly  inquired ;  but  we  are  clear  that  he  ia  not  in  a  posi- 
tion to  claim  any  rights  of  a  surety  as  against  Dougherty. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.   Cause 
remanded. 

Thomas  L.  Smith  and  M.  C.  Kerr^  for  the  appellant 
RandaU  Crawford  and  Henry  Crawford^  for  Mary  Ann  Rioh^ 
ardson.    Jamea  Collins  and  Alfred  B.  CoUinSy  for  Thomas  Sinez. 


Brooks  v.  Thb  Board  of  Cohmissionbrs  of  Jasper  Couktt. 

Taxation. — Land  in' Indiana^  purchased  of  the  Vnited  States  at  any 
time  within  five  years-  next  before  May  31,  1852,  is  exempt  from 
taxation  for  five  years  from  the  date  of  purchase,  by  reason  of  the 
provisions  of  section  5,  p.  208,  B.  S.  1843. 

APPEAL  from  the  Jasper  Circuit  Court. 

Davison,  J. — Brooks^  who  was  the  plaintiff,  on  June  the 
9th,  1858,  presented  to  the  Board  of  Commissioners  of  Jasper 
county  a  claim  for  1,086  dollars,  being  an  amount  of  taxes 
which,  as  he  alleges,  were  illegally  assessed  upon  his  lands, 
and  by  him  paid  into  the  treasury  of  said  county.  Upon  the 
filing  of  the  claim  the  commissioners  made  an  order  whereby 
they  refused  to  allow  it,  and  Brooks  appealed.  In  the  Circuit 
Court,  to  which  the  appeal  was  taken,  the  issues  were  sub* 
mitted  to  the  Court,  upon  an  agreement  of  facts.  The  Court 
found  for  the  defendants,  and,  having  refused  a  new  trial, 
rendered  judgment,  &c. 

The  facts  agreed  on  are,  in  substance,  aS  follows :  The 
lands,  (describing  them,)  are  situate  in  Jasper  county,  and 
were  entered  by  the  plaintiff  at  the  United  J^ates  Land  Office 
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ftfier  lihe  let  of  October^  1851,  and  prior  to  the  27th  of  Aprils 
18&2.  They  were  asseased  and  placed  upon  the  tax  duplicate^ 
for  the  years  1853, 1854, 1856  and  I8569  as  having  been  taxe^ 
for  these  years  respectively.  The  duplicate  for  each  of  said 
years  was  regularly  placed  in  the  ha-nds  of  the  Treasurer  of 
Jasper  county  for  the  collection  of  the  taxes  therein  assessed 
and  charged^  and  the  plaintiff,  upon  the  requisition  of  the 
Treasurer,  paid  into  his  hands,  as  and  for  taxes  upon  said 
lands  for  the  years  aforesaid,  the  aggregate  amount  of  1,086 
dollars,  of  which  sum  766  dollars  was  retained  in  said  county 
and  applied  to  county,  township  and  road  purposes,  and  the. 
residue,  820  dollars,  was  paid  into  the  Btate  treasury,  by  the 
County  Treasurer  prior  to  the  presentation  of  the  plaintifffs 
claim  before  the  commissioners.  The  relief  sought  is  that 
the  amount  retained  in  said  county  be  refunded  to  the  plain- 
tiff, and  that,  as  to  the  sum  paid  into  the  State  treasury,  the 
same  be  certiiied  to  the  Auditor  of  State,  under  the  seal  of 
the  Board  of  Commissioners,  as  taxes  paid  and  wrongfully 
assessed,  &c. 

The  lands,  as  has  been  seen,  were  entered  at  the  United 
States  Land  Office,  after  the  1st  of  Octoberj  1851,  and  prior  to 
the  27th  of  Aprily  1852,  and  they  were  assessed  and  taxed  for 
the  years  1853, 1854,  1855  and  1856.  When  they  were  so 
assessed  and  taxed,  five  years  from  the  time  of  their  entry 
had  not  elapsed.  Now,  the  question  to  settle  is,  were  they 
subject  to  taxation  ? 

An  act  of  Congress  of  the  19th  of  Aprily  1816,  entitled 
^  an  act  to  enable  the  people  of  Indiana  Territory  to  form  a 
a  eonstitution,"  Ac,  provides  for  the  holding  of  a  convention 
by  the  people  of  the  Territory,  and  makes  five  certain  propo- 
sitions,  which,  if  accepted  by  the  convention,  were  to  be  ob- 
ligatory upon  the  United  States^  on  the  condition,  however, 
that  the  convention  **  shall  provide  by  an  ordinance  irrevo- 
cable, without  the  consent  of  the  United  States^  that  eveiy 
Vol.  'xX.^27 
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and  each  tract  of  land  sold  by  the  United  Stales  from  and 
after  the  l0t  day  of  December^  1816,  shall  be  and  remain  ex- 
empt from  any  tax^  laid  by  order  or  under  any  authority  of 
the  State^  whether  for  State,  county  or  township,  or  any  other 
purpose  whatever,  for  the  term  of  live  years  from  and  after 
the  day  of  sale."  On  the  20th  of  June  next  ensuing  the  pas- 
sage of  said  act,  the  convention,  then  in  session,  passed  an 
•  ordinance  in  which  the  above  propositions  were  aecepted. 
The  condition  for  the  exemption  of  lands  sold  by  the  United 
^"States  from  taxation  is  complied  with,  and  the  ordinance  itself 
lis  declared  irrevocable,  without  the  consent  of  the  United 
MaieSj  &c.  Rev.  Stat.  1848,  pp.  86,  87.  It  is  also  declared, 
4Dy<fin  act  of  the  Legislature  of  this  State,  passed  in  the  year 
1848,  that  ^'all  lands  sold  by  the  United  States"  shall  be  ex- 
empt frem  taxation,  *<  until  the  term  of  five  years  from  the 
day -of  sale  shall  have  expired."  Id.  p.  208,  sec.  5.  There  is, 
howev-er,  an  act^of  Congress  of  Jamcary  26, 1847,  which  pro- 
vides thus :  ^'The  assent  of  Congress  is  hereby  given  to  the 
several  States  Jtdmitted  into  the  Union  prior  to  the  24th  of 
Aprily  1820,  to  impose  a  tax  or  taxes  upon  all  lands  hereafter 
sold  by  the  Umted  States^  from  and  after  the  day  of  sale,"  &c 
9  U.  S.  Statutes  at  Large,  p.  118,  sec.  1. 

In  the  absence,  then,  of  the  Indiana  law  of  1843  the  lands 
In  question  would  be  taxable,  but  that  law  stood  unrepealed 
until  May  31, 1852,  when  it  was  enacted  by  the  Legislature, 
tthat  "all  real  property  within  the  State  shall  be  subject  to 
taxation."  1  B.  S.  p.  105,  sec.  3.  The  latter  act  is  consistent 
with  the  law  of  Congress  of  June^  1847.  Did  it  operate,  re- 
trospectively, so  as  to  render  lands  entered  within  five  years 
prior  to  its  enactment,  liable  to  be  taxed?  The  appellant 
refers  to  Thomson  v.  Horton^  5  McLean's  liep.  386.  That 
case  is  precisely  in  point.  There  it  was  held  that  the  Indiana 
law  of  1843  was  in  force  and  operative,  from  the  time  of  its 
passage  until  May  the  Slst,  1852,  and  that  lands  purchase 
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of  the  United  States  at  any  time  within  five  years  next  hefore 
that  date  was  not  sabject  to  taxation  until  the  expiration  of 
five  years  from  the  day  of  sale.  The  reasoning  of  Judge  Mc- 
Leatij  in  the  case  cited,  seems  to  be  conclosive,  and  must  be 
held  decisive  of  the  case  before  us. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  trial. 

Suff  ^  Jones,  for  the  appellant. 

jRobert  C.  Qregory,  for  the  appellee.  '' 
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Pleading — ^Action  on  Covenants. — Id  a  suit  for  a  breach  of  cove^ 
naot,  it  is  sufficient  to  aver  the  breach  negatively,  in  the  words  of 
the  covenant;  but  stich  averment  does  not  necessarily  involve  die 
right  to  recover  more  than  nominal  damages,  and  would  not  consti* 
tute  a  defence  to  an  action  for  purchase  money  beyond  one  cent. 

APPEAL  from  the  Ripley  Common  Pleas. 

Per  Curiam. — Shockley,  as  administrator  of  the  estate  of 
Thomas  Blackmore,  deceased,  brought  an  action  against  the 
appellant,  who  was  the  defendant,  to  foreclose  a  mortgage  on 
certain  real  estate  therein  described.  The  mortgage  bears 
date  March  14th,  1860,  and  was  executed  by  the  defendant  to 
Blackmore  to  secure  the  payment  of  two  promissory  notes,  of 
the  aggregate  amount  of  1,800  dollars. 

The  defendant's  answer  to  the  complaint  consisted  of  five 
paragraphs.  To  the  first  there  was  a  demurrer  sustained,  and 
to  the  others  the  plaintiff  replied.  The  issues  were  submit- 
ted to  the  Court,  who  found  for  the  plaintiff  the  full  amount 
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of  the  iiotes^  and,  haviiig  refuBed  a  new  trials  rendered  jadg- 
menty  &c. 

The  first  paragrapb,  to  whieh  the  demarrer  was  etntained, 
alleges  these  facts :  The  notes  were  given  for  the  purchase 
money  of  the  lands  described  in  the  mortgage^  whieh,  at  the 
date  of  the  mortgage^  was  sold  and  by  warrantee  deed  t^on- 
veyed  by  Blackmore  to  the  defendant.  It  is  averred  that  that 
deed  contains  the  following^  among  other  covenautfi,  viz: 
that  Blackmore  was  lawfully  seized  hi  fee  of  the  premises,  Ac, 
and  hacl  good  right  to  sell  and  convey  the  same;  and  for 
breach  of  these  covenants  the  defendant  in  fact  says  that 
Blackmore  was  not,  at  the  date  of  the  deed,  nor  at  any  time 
since,  seized  in  fee  of  said  premises  in  manner  aforesaid  or 
otherwise,  nor  had  he  the  right  to  sell  and  oonvey  the  same, 
in  manner  aforesaid ;  which  facts  have  come  to  the  defen^J- 
ant's  knowledge  since  the  commencement  of  this  suit ;  where- 
fore, &c.  The  demurrer  was  well  taken.  Van  Nest  v.  Kel- 
tuihy  15  Ind.  264,  decides  that  ^^  in  a  suit  for  a  breach  of  cove- 
nant, it  is  sulBcientto  aver  the  breach  negatively  in  the  words 
6f  the  covenant;  but  such  averment  does  not  necessarily  in- 
volve the  right  to  recover  more  than  nominal  damages,  and 
would  not  constitute  a  defence  to  an  action  for  purchase 
money  beyond  the  amount  of  one  oent.''  This  aul^ority  is 
in  point  and  decisive  of  the  case  before  ns.  €ee,  ako,  Small 
V.  Beeves^  14  Ind.  168. 

The  judgment  is  affirmed,  with  2  per  cent,  damages  and 
costs. 

Hdwin  P.  jP€fri9,  for  the  appellant. 
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CoNRAD't).  Johnson. 

Pbaotiob. — ^An  attorney,  in  t^e  mere  character  of  am^cu$  curib,  lias 
no  right  to  except  to  the  mlings  of  a  Court. 

Under  the  statate  relatiTO  to  arbitrations,  all  proceedings  prior  to  the 
granting  of  a  rule  to  show  cause  why  judgment  should  not  he  ren- 
dered on  the  award  are  ex  parte. 

Adjqu&njpd  Tsbm.^— Where  a  Court  orders  an  adjournment  to  a  sp^^-. 
oial  term,  for  the  completion  of  unfinished  busine^,  an4  t^at  due 
notice  thereof  be  given,  and  does  qot  specify  the  mode  in  whid^ 
public  notice  shall  be  given,  but  sufficient  notice  is  giyen  thereof 
by  the  clerk,  by  publication,  such  order  will  still  be  operative  an4 
such  adjourned  term  legal. 

Arbitration — Practice. — ^Where  a  claim  for  damages  for  the  non- 
performance of  a  parol  contract  is  submitted  to  arbitration,  and  ^he 
award  requires  one  party  to  pay  to  the  other  a  certain  sum,  '' with- 
out relief  f^om  valuation  or  appraisement  laws,**  the  Court,  in 
which  the  award  is  filed,  may  modify  the  same  by  striking  out  the 
direction,  **  without  relief,"  &c.,  which  is  unauthoriied  in  such 
ease. 

An  averment  that  an  award  was  obtained  by  partiality  should  speoU^ 
in  what  the  partiality  consisted. 

Where  the  agreement  to  submit  to  arbitration  appoints  a  plaoe  where 
the  arbitrators  shall  meet  to  perform  their  duties,  and  they  meft 
there  and  hear  all  the  evidence  and  determine  wl^at  their  award 
shall  be,  it  is  not  material  at  what  place  the  award  is  finally  made 
out  and  reduced  to  i^friting, 

A  mistak^  of  law  can  not  be  set  up  as  an  objection  to  defeat  a.n 
award. 

Arbitrators  should  estimate  and  returu  with  their  award  the  costs  of 
the  arbitration. 

Where  the  agreement  of  submission  designates  a  time  on  or  before 
which  the  award  shall  be  delivered,  and  the  same  is  not  delivered 
on  or  before  that  time,  it  shall  be  inoperative. 

APPEAL  from  the  Cass  Cireuit  Ooart. 
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Davison,  J. — ^This  was  a  proceeding  by  the  appellee,  who 
was  the  plaintiff,  against  Conradj  to  enforce  an  award  made 
parsuant  to  a  submission  agreed  on  by  the  parties.  The 
agreement  to  submit  is,  in  substance,  as  follows :  ^  David  H. 
Oonrad  and  William  Johnson  have  agreed  to  submit  a  matter 
of  difference  between  them,  being  a  contract  made  for  a  lot 
of  hogs,  on  September  8th,  1857,  to  the  award  and  determina- 
tion of  Michael  TktckeTy  David  Ghesnut  and  Samuel  Swigart^  or 
any  two  of  them;  the  award  to  be  made  in  writing  and  deliv- 
ered to  the  parties  on  or  before  the  1st  of  Aprils  1858;  said 
arbitration  to  be  held  at  the  office  of  Danitl  Conrad^  in  Adams 
township,  Cass  county,  on  the  17th  of  Marchj  1858,  and  this 
submission  to  be  made  a  rule  of  the  Cass  Circuit  Court  at  its 
next  term  thereafter/' 

The  proceedings  before  said  arbitrators,  and  the  award 
made  by  them,  are  set  forth  in  the  record,  and  read  thus : 

.  The  undersigned,  in  pursuance  of  said  submission,  met  on 
the  17th  of  JUarchy  1858,  at  Daniel  Conrad's  office,  iu  Adams 
township,  in  said  county.  The  parties  being  then  and  there 
present,  by  their  consent,  we  adjourned  to  meet  on  the  23d 
of  March  then  next  following,  at  the  Sight  Cornered  School 
House  in  said  county;  and  on  said  last  named  day  we  met 
pursuant  to  adjournment.  Both  parties  were  then  again 
present,  ready  for  trial  and  the  production  of  their  proofs ; 
and  having  taken  upon  ourselves  the  burthen  of  the  refer- 
ence, we  heard  the  proofs  and  allegations  of  the  pdHies,  and 
thereupon  adjourned  to  meet  at  the  house  of  Michael  Tucker^ 
in  Clay  township,  on  the  26th  of  March.  And  having  met 
at  the  last  mentioned  time  and  place,  we  then  and  there  made 
and  published  our  final  award  in  the  premises;  that  is  to  say: 
"We  order,  adjudge,  and  award — 1.  That  David  S.  Con-- 
rady  on  or  before  the  25th  of  Aprily  1858,  pay  to  WUliam  John* 
son  258  dollars  and  88  cents,  without  relief  from  valuation  or 
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appraisement  laws.  2.  That  said  Conrad  pay  the  following 
costs,  viz :  To  Samud  Leffee^  two  days  as  a  witness  before  us, 
1  dollar;  James  MiUs^  two  days,  1  dollar;  Peter  Miles j  two 
days,  1  dollar;  and  our  fees  as  follows:  Michad  Tucker^  fonr 
days,  4  dollars;  Samud  Swigartj  four  days,  4  dollars,  and 
David  Chesntitj  four  days,  4  dollars;  which  fees  shall  be  paid 
to  the  above  parties,  respectively,  on  or  befor  the  said  25th 
of  April.  8.  That  William  Johnson^  on  receiving  said  258 
dollars  and  88  cents,  execute  to  David  H.  Conrad  a  release  in 
full  of  all  demands,  claims,  and  damages  whatsoever,  both  in 
law  and  equity,  which  existed  between  them  in  reference  to 
a  contract  for  the  sale  of  fifty  head  of  hogs,  made  on  AfrU 
8th,  1857.  In  witness  whereof  we  have  hereunto  set  our 
hands  and  seals,  this  27th  of  March^  1857. 

''Sahtjbl  Swigars,  [sbal.] 
'^  David  Chbsnux^    [sbal^] 
•  <^  Michael  Tuckbb.  [bbal.] 

^<  Attest:  Andrew  McMillan  J* 

The  record  shows  that  the  plaintiff  filed  the  above  Buih^ 
mission  and  award  in  open  Court,  and  proved,  in  the  mod* 
prescribed  by  the  statute,  that  each  of  them  had  been  duly 
executed.  He  also  proved  that  a  copy  of  the  award  had 
been  duly  served  by  David  Chesnuty  one  of  the  arbitrators,  on 
David  H.  Conrad  within  fifteen  days  after  the  award  was 
made  and  signed.  And  the  Court,  being  satisfied  therewith^ 
ordered  said  submission  and  award  to  be  entered  of  record. 
And  thereupon,  on  motion,  a  rule  was  granted  against  the 
defendant,  Conrady  to  show  cause  by  the  first  day  of  the  next 
term  of  said  Court,  why  a  judgment  should  not  be;  rendered 
against  him  on  the  award.  At  this  stage  of  the  piKXseedings 
one  Lewis  Chamberlain  appeared,  as  amicus  curice^  and  except*^ 
ed  to  the  granting  of  said  rale. 

This  exception  was  not  well  taken,  because  aa 
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wha  appears  as  ir  m^ro  amum$  cutiiz^  has  ao  rigiit  in  thai 
diaracter,  to  Mcept  to  the  ruHngB  of  the  Court  Knight  r. 
lAfwe^  15  Ind.  874.  Moreover,  as  we  constrae  the  statute  re* 
lative  to  arhitratioBSi  it  makes  the  proceedings  anterior  to  the 
granting  of  the  riile,  ex  parte.    2  B.  8.  p.  229,  sec.  18. 

The  defendant  at  the  May  term,  18&9,  appeared  and  an- 
swered. His  answer  consists  of  11  paragraphs.  Issues  were 
made  on  the  1, 8,  and  6.  To  the  other  paragraphs  demurrers 
were  sustained.  The  cause  was  then  continued  to  the  No- 
vember term,  18&9.  And  afterwards,  at  an  adjourned  term  of 
said  Court,  held  on  the  9th  of  January j  1860,  the  case  having 
been  called,  &c«,  the  defendant  moved  a  continuance  until  the 
next  regular  term,  on  the  alleged  ground  that  the  order, 
made  at  the  November  term,  1859,  directing  said  adjourned 
term,  was  defective,  in  this,  it  did  not  specify  the  mode  in 
which  public  notice  was  to  be  given  of  the  holding  thereof; 
and,  therefore,  such  term  could  not  be  legally  holden.  Tib 
motion  to  continue  was  overruled,  and  the  d^endant  excepted. 

The  point  involved  in  this  exception  has  been  expressly 
decided.  Bee  Qreen  r*  White,  18  Ind.  817.  In  that  case,  it 
was  held  that  the  order,  directing  the  above  adjourned  term, 
was  operative,  and  that  that  term  was  legally  holden.  The 
result  is,  the  Court,  in  overruling  the  motion,  committed  no 
error. 

The  issues  were  submitted  to  the  Court,  and  thereupon 
the  plaintiff  moved  *'  to  modify  the  award  by  striking  out 
that  portion  of  it  which  directs  the  sum  awarded  to  be  col- 
lected without  relief  from  the  appraisement  laws,*'  ftc*  This 
anotion  was  sustained,  and  we  think  correctly.  See  2  R.  8. 
^p.  281,  282,  §  §  17, 18.  Upon  final  hearing,  the  award,  so 
modified  as  aforesaid,  was  confirmed,  and  the  amount  therein 
stated,  together  with  the  cost  of  arbitration,  was  found  for 
the  plaintiff.    ISew  trial  refused,  ahd  judgment. 

As  we  have  seen,  demurrers  were  sustained  to  the  4th,  7th| 
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Sthy  9tli,  lOih  and  11th  paragraphs  of  the  answer.  They  are 
as  follows :  4th.  ^^  The  award  was  obtained  bjr  the  evident 
partiality  of  the  arbitrators,  and  especially  by  one  of  them,. 
Michael  Tuekerj  toward  the  plaintiff,  whereby  the  rights  of 
the  defenduit  were  prejudiced.*'  7th.  ^^That  the  award  was 
not  made  and  delivered  to  the  parties  on  or  before  the  first 
of  AprUy  1868."  8th«  ^^The  arbitrators  adjourned,  without 
the  consent  of  the  defendant,  to  the  house  of  Michael  Tucker y 
and  made  the  award  in  the  defendant's  absence."  9th.  ^'  They 
exceeded  their  authority,  in  this,  they  directed  the  sum  awar* 
ded  to  be  paid  without  relief,"  &c.  10th.  <^  They  mistook 
the  law."  And  11th.  ^^  They  had  no  right  to  award  eosts^" 
4c. 

The  fourth  paragraph  is  general  in  its  terms,  fails  to  point 
out  in  what  the  alleged  partiality  consisted,  and  for  that  rea- 
son is  defective.  The  eighth  was  also  demurrable,  because 
the  arbitrators,  having  heard  the  evidence,  &c.,  and  deter- 
mined upon  the  award,  it  could  not  be  material  as  to  the 
place  where  it  was  finally  made  out  and  reduced  to  writing. 
And  as  to  the  ninth  parrgraph,  it  may  be  noted  that  the  mat- 
ter set  up  in  that  pleading  was,  on  the  plaintiff's  motion, 
stricken  out  of  the  award.  As  to  the  tenth,  it  has  been  ex- 
pressly decided  that  ^'  mistake  of  law  can  not  be  set  up  as  an 
olgection  to  defeat  the  award."  Carson  v.  Earlywincy  14  Ind. 
256.  And  the  11th  was  no  defence  to  the  suit,  because  the 
statute,  upon  which  the  proceeding  is  based,  in  effect,  requires 
the  cost  of  the  arbitration  to  be  estimated  by  the  arbitrators, 
and  returned  with  the  award.    2  R.  S.  p.  229,  sec.  10. 

But  the  seventh  paragraph  remains  to  be  considered.  That 
paragraph,  as  has  been  seen,  alleges  ^Hhat  the  award  was  not 
made  and  delivered  to  the  parties  on  or  before  the  first  of 
Aprils  1868."  The  statute  is,  that  ^'a  true  copy  of  the  award, 
ftc,  shall  be  delivered  to  each  of  the  parties,  &c.,  within  fif- 
teen days  after  the  signing  of  the  award ;"  id.  sec  11 ;  but 
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here  the  suhmiesion  ezpressly  stipulates  that  the  award  should 
be  delivered  "on  or  before  the  first  of  April,  1888."  The  de- 
murrer admits  that  it  was  not  delivered  "on  or  before"  that 
day;  and  the  question  arises.  Is  it,  on  account  of  its  non-de- 
livery at  the  time  stipulated,  inoperative?  This  question 
must  receive  an  affirmative  answer.  The  statute,  it  is  true, 
prescribes  the  time  within  which  the  award  shall  be  delivered; 
but  that  requirement  is  for  the  benefit  of  the  parties;  and  we 
perceive  no  reason  why  they  may  not  waive  it,  and,  in  their 
submission,  agree,  as  they  have  in  this  case,  upon  the  time 
for  its  delivery.  Francis  v.  Ames,  14  Ind.  251.  If,  then,  as 
alleged  in  the  pleading,  the  award  before  us  was  not  delivered 
within  the  time  stipulated  in  the  submission,  it  can  not  be 
held  operative  between  the  parties.  And  the  resulf  is,  the 
demurrer  to  the  seventh  paragraph  of  the  answer  should 
have  been  overruled. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  further  trial. 

L.  Chamberlin,  for  the  appellant. 

D.  D.  Dykeman  and  D.  2>.  Pratt,  for  the  appellee. 


«♦< 


CoNAWAT  et  al.  V.  Dobst  et  al. 

Pleadinq. — In  a  suit  upon  promistor j  notei,  the  defendant  answered, 
that,  before  the  commencement  of  the  suit,  he  delivered  to  the 
plaintiff  a  large  amount  of  promissory  notes  on  solvent  persons,  to 
be  collected  by  the  plaintiff,  and  applied  in  payment  of  the  notes 
sued  on,  and  that  the  plaintiff  agreed,  in  consideration  thereof,  that 
he  would  not  in  the  meantime  sue  on  said  notes.  Held,  That  the 
answer  was  defeotiye,  and  constituted  no  defence  to  the  plaintiff's 
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aotioB ;  but  if  the  answer  had  ayerred  that  8«ch  notes  were  deliyered 
to  the  plaintiff  before  the  maturity  of  the  notes  sued  on,  the  result 
would  haye  been  otherwise. 

APPEAL  from  the  Henry  Common  Pleas. 

Hani^a,  J. — Suit  on  promissory  notes.  Answer,  among 
other  matters,  that  before  the  commencement  of  said  suit,  the 
defendant  delivered  to  the  plaintiffs  a  large  amount,  &c.,  of 
promissory  notes  on  solvent  persons,  to  be  collected  by  said 
plaintiffs,  and  applied  in  discharge  of  said  notes  sued  on,  and 
that  it  was  then  agreed  that,  in  consideration  thereof,  said 
plaintiffa  were  not  in  the  meantime  to  sue  upon  said  notes,  &c. 

A  demurrer  was  sustained  to  this  paragraph  of  the  answer, 
which  fuling,  it  is  insisted,  was,  upon  the  authority  of  Riga- 
bee  v.  BowleVy  17  Ind.  167,  erroneous. 

In  that  case,  the  promise  to  give  time,  &c.,  was  based  upon 
an  agreement  made  befoi'e  the  maturity  of  the  note.  Here  it 
is  not  shown  whether  it  was  made  before  or  after  such  matu- 
rity. We  can  not  presume  that  it  was  made  before  that  pe- 
riod, in  view  of  the  well-settled  rules  that  maintain  in  the 
construction  of  pleadings.  It  has  been  often  decided  by  this 
Court,  that  such  an  arrangement,  after  the  maturity  or  breach 
of  the  original  contract,  can  not  be  pleaded  in  bar  of  a  suit 
upon  such  contract,  although  it  might,  of  itself,  be  the  found- 
ation of  an  action. 

Per  Curiam. — The  judgment  is  affirmed,  with  8  per  cent, 
damages  and  costs. 

James  Brown  and  Thomas  A.  Hendricks^  for  the  appellants. 

Martindale  f  GrubbSy  for  the  appellees. 
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Practice. — Under  the  general  plea  of  payment,  in  an  action  to  re- 
vive a  judgment,  evidence  of  payment  of  the  debt  before  the  ren* 
dition  of  the  judgment  would  not  be  admissible* 

Pleading. — ^Application  in  1860  for  an  execution  on  a  judgment 
rendered  in  1842,  which  had  been  revived  in  1847,  against  A,  ono 
of  the  judgment  defendants,  the  other  having  died  before  that  time. 
A  answered  by  way  of  cross-complaint  to  the  application,  that  he  was 
only  surety  for  the  deceased  defendant  B,  in  the  eause  of  action  on 
which  said  judgment  was  rendered,  and  that  B  had  actually  patcl 
said  judgment  in  his  lifistime,  and  the  judgment  plaintiif  had  fraud- 
ulently assigned  it  to  the  plaintiff  herein,  and  that  at  the  time  of  the 
revival  of  the  judgment  in  1847,  he  did  not  know  of  any  evidenoe 
by  which  he  could  prove  the  payment,  and  waa  not  able,  by  the  ua« 
of  due  diligence,  to  discover  any,  and  but  recently  did  discover 
such  evidence,  and  was  preparing  to  institute  proceedings  to  have  said 
judgment  satisfied  of  record,  when  the  application  herein  was  filed, 

Seld,  that  said  answer  was  good,  as  an  equitable  defence  against  the 
application  of  the  plaintiff. 

APPEAL  from  the  Allen  Circuit  Court. 

Hanna,  J.— The  appellees  moved  the  Court,  at  the  May 
term,  1860,  for  an  execution  against  the  property  of  the  ap- 
pellant, upon  a  notice  which  set  forth  that,  on  the  10th  of 
August^  1842,  in  said  county,  one  Druses  Nichols  recovered  a 
judgment  against  one  Comparet  and  said  appellant;  that  said 
judgment  was  afterwards  aaeigned  to  one  WinanSy  now  de- 
ceased, and  of  whose  estate  appellees  were  appointed  admin- 
istrators in  1849;  that  on  the  27th  of  «7u7ie,  1847,  said  judg- 
ment was  revived  against  said  appellant,  said  Comparet  having 
departed  this  life. 

The  notice  was  demurred  to  and  the  said  demurrer  over- 
ruled. Thereupon  an  answer  of  four  paragraphs  was  filed. 
1.  Denial.    2.  Payment.    8  and  4.  Set  up  at  length  the  £act 
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that  jadgment  had  been  t^covered,  and  the  circumstances 
leading  to  the  belief  that  Comparet  paid  said  judgment  before 
he  died,  which  was  in  1845 ;  and  charges  that  he  did  so  pay 
it,  and  that  Nichols  fraudulently  assigned  it ;  that  said  Kiser 
was  a  surety  only  in  the  note  upon  which  the  judgment  was 
originally  obtained;  that  at  the  time  of  said  revival,  in  1847, 
he  did  not  know  of  any  evidence  by  which  he  could  prove 
the  payment  of  said  judgment;  nor  was  he  able  after  the  ex- 
ercise of  due  diligence  to  discover  any;  that  he  but  recently, 
discovered  said  evidence,  and  was  preparing  to  institute  pro- 
ceedings, Ac,  when  the  notice  was  served,  Ac.  The  facts  are 
set  up  by  way  of  cross-complaint,  and  relief  prayed,  Ac,  These 
two  paragraphs  were  sworn  to«  To  them  a  demurrer  was 
sustained.  On  the  trial  the  defendant  offered  to  prove  the 
payment  by  Cofnparet  before  Ms  death ;  the  evidence  was  ex- 
clnded,  and  perhaps  properly,  under  the  issues  as  they  stood, 
as  under  a  simple  plea  of  payment,  it  may  be  that  evidence  of 
payment  before  the  rendition  of  the  judgment  should  not  have 
been  received.  Bat  the  demurrer  was  wrongfhlly  sustained 
to  the  third  and  fourth  paragraphs  of  the  answer*  One  of 
the  first  causes  for  granting  a  remedial  writ  of  injunction, 
and  among  the  most  ordinary,  is  to  stay  proceedings  in  courts 
of  law.  Eden  on  Injunctions,  pp.  1»  2;  1  Mad.  Ch.  Pr.  106* 
That  a  judgment  is  not  conclusive,  in  equity,  as  to  payments 
made  before  its  rendition,  but  the  evidence  of  which  was  not 
then  available  after  the  use  of  the  utmost  diligence.  See  2 
Story's  Eq.,  §  879.  Under  the  code  our  pleadings  assume 
the  forms  of  chancery  proceedings. 

It  is  iiot  clear  that  the  ruling  on  the  demurrer  to  the  notice 
was  right,  as  such  notice  did  not  state  that  the  judgment  was 
not  paid,  except  as  in  the  affidavit  accompanying  it,  nor  state 
how  much  of  it  was  due.  See  Bermett  v.  Wainwright^  16  Ind. 
211 ;  Price  v.  The  Grand  Bapida,  ^<?.,  JB.  B.  Co,,  18  Ind.  58. 
But  however  this  m^y  be,  the  vecord  professes  to  contain  all 
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the  evidence,  and  there  was  none  upon  the  point  of  the 
amount  due  upon  said  judgment,  other  than  the  record  of 
flaid  judgment  and  the  affidavit  upon  which  the  notice  was 
based.    As  to  this,  see  authorities  last  above  cited. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

D.  H*  ^  John  CoUrick^  for  the  appellant. 


The  Indianapolis  and  Cincinnati  R.  R.  Co.  v.  Elliott. 

Railroads — Statutes  Construed. — The  act  of  1859,  (Acts  1859, 
p.  105,)  is  prospective,  only,  in  its  operation,  and  applies  to  ani- 
mals killed  or  injured  after  the  taking  effect  of  the  law. 

All  animals  killed  at  any  one  time  constitnte  a  separate  and  indiyisi- 
ble  cause  of  action,  and  where  their  value  exceeds  50  dollars,  the 
Circuit  Court  or  Court  of  Common  Pleas  has  original  jurisdiction, 
but  not  otherwise. 

APPEAL  from  the  Dearborn  Circuit  Court. 

WoRDHN,  J. — Action  brought  originally  in  the  Circuit  Court 
by  the  appellee  against  the  railroad  company,  to  recover,  un- 
der the  statute,  for  stock  killed  upon  the  road  where  it  was 
not  fenced.  Verdict  and  judgment  for  the  plaintiff  for  348 
dollars. 

The  questions  involved  in  the  case  can  be  gathered  from 
the  following  statement  of  the  plaintiff's  losses,  made  by 
himself  as  a  witness  in  the  cause : 

1.  A  red  heifer,  jM?y  20, 1859,  worth ..115  00 

2.  The  yoke  of  cattle,  August  4, 1859,  worth 100  00 

8.  A  cow,  ^MjrM5«  6, 1859,  worth 80  00 
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4.  A  heifer,  August  10, 1859,  worth 15  00 

5.  A  red  steer,  August  11, 1859,  worth S6  00 

6.  A  heifer,  August  28, 1859,  worth 20  00 

7.  A  8  year  old  eteer,  August  28, 1859,  worth 20  00 

8.  A  3  year  old  bull,  Nov.  10, 1859,  worth 18  00 

9.  8  killed— a  8  year  old  heifer,  Nov.  16, 1859,  worth.  18  00 

Another,  worth % 18  90 

The  8d  one  of  this  lot,  2  years  old,  worth  10  00 

10.  A  cow,  JVop.  24, 1859,  worth 80  00 

11.  A  cow,  Dec.  22, 1859,  worth 27  00 

12.  A  cow,  damaged 15  0.0 

18.  A  heifer,  Jixnuart/,  1860,  worth 9  00 


$848  00 


The  original  statute  making  railroad  companies  liable  for 
stock  killed  or  injured  upon  the  road  where  it  was  not  fenced, 
limited  the  remedy  to  suits  before  justices  of  the  peace.  The 
amendment  of  this  statute  (acts  1859,  p.  105,)  gives  jurisdic- 
tion to  the  Circuit  Court  or  Court  of  Common  Pleas  of  the 
proper  county,  where  the  value  of  the  animal  or  animals  kill- 
ed shall  exceed  50  dollars.  This  amendment  has  been  de- 
cided'to  be  ^^prospective  only,  not  embracing  animals  killed 
before  the  taking  effect  thereof.  IndianapoliSy  ^c,  i?.  JR.  Co* 
V.  Kereheval,  16  Ind.  84. 

We  are  of  opinion  that  the  Circuit  Court  had  not  jurisdic- 
tion of  any  one  of  the  thirteen  different  items  set  forth.  The 
first  and  second  arose  before  the  amendment  of  1859  took 
effect,  and  are  not  embraced  in  it.  The  other  items  are  all 
under  50  dollars,  and  hence  jurisdiction  thereof  was  not  given 
the  Circuit  Court  or  Common  Pleas  by  the  amendment.  Each 
of  the  items  constitutes  a  separate  and  independent  cause  of 
action,  of  which,  by  the  terms  of  the  statute  providing  for  a 
recovery,  a  justice  of  the  peace  only  has  jurisdiction.    The 
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Circuit  Court  can  not  have  jurisdiction  of  the  items  collec- 
tively if  it  has  not  separately. 

All  the  animals  killed  at  any  one  time  constitute  a  separate 
and  indivisible  cause  of  action,  and  where,  in  «uch  case,  their 
value  exceeds  50  dollars,  the  Circuit  Court  or  Common  Plena 
undoubtedly  has  original  jurisdiction.  Such  is  not  the  case 
here.  Here  none  of  the  animals  (except  the  oxen  which  were 
killed  before  the  amendment  took  effect,)  are  claimed  to  ex- 
ceed 50  dollars  in  value,  and  the  three  constituting  the  ninth 
Item,  and  charged  as  an  entire  killing,  amount,  at  the  price 
named,  to  lees  than  50  dollars. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 

Note. — ^Davison,  J.,  was  absent  when  this  cause  was  con- 
sidered. 

John  S,  Scobey^  Oscar  B.  Hord  and  Coriez  Ewing,  for  the 
appellant. 


Hush's  Administrator  v.  Tns  Statb. 

In  1853,  the  Commissioners  of  the  Sinking  Fund  sold  certain  real  es- 
tate to  Ay  on  eredit,  and  took  his  obligation  therefor,  with  B  as 
surety,  payable  in  five  years,  with  interest,  payable  annually,  and 
gaye  A  a  certifioate,  which  recited  the  sales  and  terms  thereof,  and 
that  '4n  case  of  any  default  of  payment,  aoeording  to  the  terms  of 
purchase,  then  the  premises  shall  be  immediately  forfeit  and  re- 
vert to  the  State,  with  all  payments  and  improyements  thereon,  and 
the  State  shall  be  entitled  to  re-sell  at  any  time."  A  took  posses- 
session,  and,  before  maturity  of  his  obligation  to  the  State,  sold  the 
land  in  separate  parcels  to  different  persons,  and  receiyed  in  full 
the  consideration  therefor,  and  gaye  them  respectiyely  his  bond  for 
title  at  a  Aiture  time.    A^  aad  B,  his  surety,  failed  to  pay  the  State 
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for  the  land,  and  the  State,  having  tendered  a  deed  to  Aj  sned  A 
and  By  on  their  obligation  for  the  purchase-money,  making  A'» 
grantees  parties. 
Seldy  1.  That  they  were  proper,  if  not  necessary,  parties,  for  the  pur- 
pose of  adjusting  the  equities  between  them  and  the  surety  of  A. 

2.  That,  in  the  absence  of  other  intervening  equities,  B^  as  A's  surety, 
upon  payment  of  the  money,  would  be  entitled  to  be  subrogated  ta 
the  rights  of  the  State  in  respect  to  the  land. 

3.  But,  under  the  circumstances  of  this  case,  the  equities  in  favor  of 
A'9  grantees,  who  have  once  paid  for  said  land,  are  superior  to 
those  of  B,  as  such  surety. 

4.  That  it  was  optional  with  the  State,  either  to  enforce  the  contract 
with  A,  by  complying  with  its  terms  on  her  part,  and  collecting  the 
purchase-money,  or  to  avoid  the  contract  in.  consequence  ,  of  the 
breach  thereof  by  A,  and  to  re-sell  the  land. 

APPEAL  from  the  Rush  Circuit  Court. 

WoRDEN,  J. — In  December,  1853,  at  a  public  sale  of  lands, 
which  had  been  mortgaged  to  the  State,  to  secure  loans  made 
by  the  Sinking  Fund,  Harvey  D,  Rush  purchased,  on  credit, 
320  acres,  for  the  sum  of  734  dollars  and  27  cents,  and,  to  se- 
cure the  purchase-money,  executed,  with  Greenberry  B.  Rush 
as  his  surety,  the  following  bond,  viz : 

"  Know  all  men  by  these  presents,  that  we,  Harvey  D.  Rush^ 
and  G.  B.  Rush,  are  held  and  firmly  bound  unto  the  State  of 
Indiana^  in  the  penal  sum  of  1468  dollars  and  54  cents,  for 
the  payment  whereof  VRe  bind  ourselves,  our  heirs,  executors 
and  administrtttors,  sealed  with  our  seals,  and  dated  this  10th 
day  of  December  J 1858. 

"  Whereas,  the  said  Harvey  D.  Rush  has  purchased  from 
the  said  State,  through  her  Commissioners  of  the  Sinking 
Fund,  at  the  sum  of  734  dollars  and  27  cents,  the  following 
pieces,  parcels,  or  lots  of  land,  lying  and  situated  in  the 
county  of  Oioen,  and  State  of  Indiana^  to-wit:  (hero  follows 
Vol.  XX.— 28 
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a  descriptiou  of  the  land),  on  a  credit  of  five  years  from  the 
date  hereof,  with  interest  annually,  in  advance,  at  the  rate  of 
7  per  cent,  per  annum,  and  has  paid  51  dollars  and  89  cents, 
being  one  year's  interest  in  advance,  and  received  a  certificate 
of  such  purchase. 

"Now,  therefore,  the  condition  of  the  above  obligation  is 
such  that,  if  the  said  Harvey  D.  Bush  shall  well  and  truly  pay 
to  said  State,  at  the  office  of  the  Sinking  Fund,  in  Indianapo- 
liSy  the  like  sum  of  51  dollars  and  89  cents,  annually,  in  ad- 
vance, on  the  10th  day  of  December^  in  each  year,  and  said 
principal  sum,  on  ar  before  the  expiration  of  five  years  from 
the  date,  and  will  not  commit  or  BuSer  any  waste  of  said 
premises,  then  this  obligation  to  be  void,  else  to  remain  in 
full  force. 

"Harvey  D.  Rush,  [seal.] 
.-.i^  «G.  B.  Rush,  [sbal.J' 

^be  ^certT&^ate  of  purchase  mentioned  in  the  above  bond, 
fCxecuted  by  th^  Sinking  Fund  Commissioners  to  said  Harvei/y 
.after  recciting  th^  facts  of  the  sale,  and  the  payment  of  the 
first  year's  interest,  stipulates,  that  if  said  Harvey  D.  Rush 
.  should  make  the  payment  of  interest  and  the  principal  when 
at  should  become  due,  be  should  receive  a  deed  for  the  premi- 
:ses;  "but  in  case  of  any  default  of  payment,  according  to  the 
terms  of  purchase,  the  premises  shall  be  immediately  for- 
feit and  revert  to  t^ie  State,  with  aU  payments  and  improve- 
ments thereon,  and.  the  State  rsJxaJl  b#  entitled  to  re-sell  at  any 

time.'' 

Harvey  D.  Bushy  in  pursuance  of  his  purchase,  took  pos- 

:  session  of  the  land,  and,  before  the  final  payment  from  him 
to  the  State  become  due,  sold  a  part  thereof  to  one  Muidldon^ 
and  the  residue  to  0.  J.  andH.  J^inters^  receiving  the  consid- 

.  eratioli  therefor,  and  executi^ng  to  MiddUton  and  the  Wintersy 
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title  bonds,  conditional  for  conveyances  to  be  made  on  or  be* 
fore  the  25th  of  December^  1858, 

The  purdiase-money  due  from  Rush  to  the  State,  not  hav- 
ing been  paid,  this  suit  was  brought  for  its  recovery.  Harvey 
2).  Rush  was  insolvent,  and  a  non-resident  of  the  State.  He 
was  brought  into  Court  by  publication  only.  The  two  Win- 
ters aqd  Middleton  were  also  made  defendants.  There  was 
final  judgment  against  Greenberry  B,  Rush  for  the  amount 
due  the  State.    His  administrator  appeals. 

Several  questions  are  made  on  the  pleadings.  These  plead- 
ings need  not  be  further  noticed  in  particular,  as  the  questions 
involved  may  be  passed  upon  without  further  reference  to 
them.  It  is  objected  that  the  Winters  and  Middleton  were 
improper  parties  defendant,  and  that  their  joinder  was  calcu* 
lated  to  prejudice  the  defence  of  Greenberry  B.  Rush.  We 
think  they  were  proper,  if  not  necessary  parties.  The  Statej 
as  was  necessary  for  her  to  do,  brought  into  Court  a  deed 
to  Harvey  D.  Rush  for  the  premises.  In  the  absence  of  any 
intervening  equities,  Greenberry^  being  the  surety  of  Harvey 
D.,  might,  perhaps,  upon  the  payment  of  the  money,  be  en- 
titled to  be  subrogated  to  the  rights  of  the  State  in  respect  to 
the  land,  or  other  such  relief  as  might  be  just  to  all  parties, 
and  no  detriment  to  the  State.  For  the  purpose  of  settling 
in  one  suit  the  equities  between  Greenberry  and  the  purckasers 
from  Harvey  D.  Rushy  the  latter  were  proper  parties.  And, 
it  seems  to  us,  that  the  equities  of  the  purchasers  from  Har^ 
vey  D.  Rush  are  superior  to  those  of  Greenberry^  as  such 
surety.  Their  equity  was  perfect  when  they  bought  the  land 
and  paid  for  it.  It  was  older  than  that  of  Greenberry^  who 
acquired  no  equity  until  he  had  paid,  or  been  adjudged  to 
pay,  what  was  due  on  the  land  to  the  State.-  If,  upon  judg- 
ment being  rendered  against  Greenberry ^  he  would  have  been 
entitled,  as  surety,  to  have  the  land  first  sold  and  applied  to 
the  payment  of  the  judgment,  or  to  have  had  the  land  other- 
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wise  applied  to  his  benefit,  in  the  absence  of  any  equitabte 
rights  of  third  persons,  the  rights  of  such  third  persons  ac- 
quired before  any  such  rights  accrued  to  him,  must  prerail 
oyer  his,  according  to  the  maxim  that  he  has  tlie  better  title 
who  was  first  in  point  of  time. 

This  brings  us  to  the  main  question  in  the  case.  It  is  in- 
sisted, that  inasmuch  as  the  certificate  of  purchase  provides 
that,  in  default  of  payment,  according  to  the  terms  of  the 
purchase,  'Hhen  the  premises  shall  be  immediately  forfeit  and 
revert  to  the  State,  \yith  all  payments  and  improvements 
thereon,  and  the  State  shall  be  entitled  to  re-sell  at  any  time," 
the  whole  contract  is  avoided,  and  liability  on  the  bond  ceases, 
except  for  any  deficit  after  selling  the  land.  In  other  words, 
it  is  insisted,  that  the  State  can  not  enforce  the  contract  by 
tendering  a  conveyance  and  suing  for  the  purchase-money, 
but  must  first  re-sell  the  land,  and  hold  the  original  purchaser 
and  surety  liable  only  for  any  deficit.  We  can  not  give  the 
contract  that  construction.  In  our  opinion,  it  was  optional 
with  the  State,  either  to  enforce  the  contract  by  complying 
with  it  on  her  part,  and  collecting  the  purchase-money,  or  to 
avoid  the  contract  in  consequence  of  the  breach  thereof  by 
the  purchasers,  and  to  re-sell  the  land.  This  view  is  fully 
sustained  by  the  authorities.  Canfield  v.  Westcottj  5  Cow.  270; 
Clark  V.  Jo7ieSj  1  Denio  516;  videy  also,  Ludlow  v.  The  N.  Y. 
^  Harlem  B.  JR.  Co.,  12  Barb.  440. 

One  further  question  only  is  made  in  the  cause.  An  issue 
was  formed  as  to  the  State's  title  to  the  property.  To  show 
such  title,  the  plaintiff  offered  in  evidence  a  certain  certificate 
of  the  State  Auditor,  which  was  admitted  over  the  objection 
of  the  defendant.  We  ai;e  not  aware  of  any  statute  which 
makes  a  certificate  of  the  character  of  the  one  in  question  (it 
not  being  of  the  records,  Ac,  of  the  office,  as  provided  for  by 
the  283d  section  of  the  Code,)  competent  evidence.  But  the 
Judgment  should  not  be  reversed  on  this  ground,  for  the  rcaBon 
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that,  independently  of  the  certificate,  there  was  Bofficient  ev- 
idence before  the  Court,  which  tried  the  cause,  to  raise  a  fair 
presumption  that  the  State  had  title,  and  there  was  no  evi- 
dence to  rebut  such  presumption.  Independently  of  the  cer- 
tificate, the  finding  was  in  accordance  with  the  evidence. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs, 
and  1  per  cent,  damages. 

Thomas  A,  Hendricks  and  Geo.  C.  darky  for  the  appellant. 

Torbet  ^  Reidj  for  the  appellee. 


^<» 


Williams  et  al.  v.  Pbrat  et  al. 

MoRxaAGE — Foreclosure. — Where  several  persons  make  a  joint 
purchase  of  real  estate,  and  execute  joint  notes  and  mortgage  to 
secure  the  payment  of  the  purchase  money,  and  then  make  parti- 
tion of  the  mortgaged  property,  and  then  all  of  them,  but  one,  pay 
their  respective  proportions  of  the  mortgage  debt,  and  the  mort- 
gagee foreclosea  the  mortgage,  the  remaining  part  of  the  purchase 
money  is,  in  equity,  the  separate  debt  of  the  person  so  failing  to 
to  pay  his  proportion,  and  the  Court  should  therefore  direct  that, 
in  the  collection  of  the  same,  his  part  of  the  mortgaged  promisee 
shall  be  first  sold  to  pay  the  same,  and  the  other  parts  in  the  event 
of  a  deficiency. 

APPEAL  from  the  Madison  Circuit  Court. 

Davison,  J. — This  was  an  action  by  James  Perry  against 
James  Dickson^  Stephen  Pierson^  Oeorge  BoweUy  William  Crimy 
James  Hazlett  and  Addison  Williams^  to  foreclose  a  mortgage 
on  lot  No.  8  in  the  south  front  of  the  town  of  Anderson, 
The  mortgage  bears  date  July  14th,  1866,  and  was  executed 
by  the  defendants,  Dickson^  Orim^  Pierson^  Hazlett  and  Bowen 
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to  one  James  Woods  to  secure  the  payment  of  three  notes, 
each  for  825  dollars,  and  payable,  one  note  at  twelve,  one  at 
eighteen,  and  one  at  twenty-four  mouths.  Woods^  by  indorse- 
ment, assigned  the  notes  and  mortgage  to  the  plaintifil  The 
record  shows  that  the  defendants,  at  the  time  they  executed 
the  mortgage  jointly,  purchased  of  Woods  the  lot  therein  de- 
scribed, received  from  him  a  deed  in  fee,  gave  the  notes  for 
the  purchase  money,  and  executed  to  him  the  mortgage  in 
suit  to  secure  the  payment  of  the  notes;  that  afterwards  the 
defendants,  Dickson^  Criniy  Pierson^  Ilazlett  and  Boicen^  agreed 
verbally  to  make  partition  of  the  lot,  and  in  pursuauce  of 
that  agreement  assigned  to  Pierson  the  east  half  of  the  east 
half  thereof;  to  Crim  and  Hazlett  the  west  half  of  the  east 
half;  to  Bowen  the  east  half  of  the  west  half,  and  to  Dickson 
the  west  half  of  the  west  half;  and  further,  it  was  agreed 
that  the  parties  should  execute  to  each  other  quit-claim  deeds 
for  their  respective  parcels  so  assigned  to  them ;  that  PiersoUj 
having  taken  possession  of  his  part  of  the  lot,  and  erected  a 
brick  business  house  thereon,  afterwards  sold  it  to  the  defend- 
ant, WiYKaws,  who  paid  the  purchase  money;  and  they, DfcA- 
son^  Crim^  Pierson^  Hazlett  and  Boxoen^  the  title  to  the  entire 
lot  still  being  in  them,  executed  to  him,  for  the  part  so  pur- 
chased of  Pierson^  a  deed  in  fee,  with  covenants  of  warranty. 
It  appeared  in  evidence  that,  prior  to  institution  of  this  suit, 
three-fourths  of  the  amount  of  the  notes  and  mortgage  had 
been  paid  to  the  plaintiff,  as  follows:  Crim  and  Hazlett  had 
paid  one-fourth ;  Dickson  one-fourth,  and  JBoiren  one-fourth; 
that  Pierson  had  failed  to  pay  any  part  thereof,  and  that  the 
residue,  being  the  one-fourth  of  said  amount,  remained  due 
and  unpaid. 

Upon  final  bearing  it  was  adjudged  by  the  Court  that  the 
mortgage  be  foreclosed ;  that,  for  the  payment  of  the  amount 
due,  &c.y  the  mortgaged  premises  be  exposed  to  sale,  &c.; 
that  the  sheriff,  in  making  the  sale,  first  offer  the  ^^east  half 
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of  the  east  half",  of  said  lot  as  set  off  to  Piersoriy  and  hy  him 
sold  to  Williams;  and  that  by  a  failure  of  a  sale  of  said  '^east 
half  of  the  east  half"  to  realize  a  sufficient  amount  to  pay, 
&C.J  then  the  residue  of  the  premises,  or  so  much  thereof  as 
may  be  sufficient,  &c.,  be  sold,  &c. 

The  defendant,  Williams^  moved  for  a  new  trial ;  but  this 
motion  was  overruled.    He  appeals  to  this  Court. 

The  order,  so  far  as  it  directs  the  portion  of  the  lot  "  set 
off  to  Pierson  and  by  him  sold  to  WiUiams/'  to  be  first  of- 
fered, is  said  to  be  erroneous.  We  think  otherwise.  The 
several  owners  of  the  residue  of  the  Tot  having  each  paid  one- 
fourth  of  the  purchase  money,  the  remaining  one-fourth  was, 
in  equity,  the  debt  of  Pierson;  and,  as  his  debt,  it  was  prop- 
erly chargeable  on  the  portion  set  off  to  him.  As  contended, 
it  may  be  true  that  Williamsy  having  purchased  of  Pierson, 
and  received  from  the  several  owners  of  the  mortgaged 
premises  a  deed  "with  covenants  of  warranty,"  could  re- 
cover on  these  covenants;  but,  in  this  Court,  he  is  not  enti- 
tled to  that  defence.  The  mortgage,  being  duly  on  record, 
be  must  be  presumed  to  have  had  notice  of  the  lien,  and,  to 
obviate  a  suit  on  the  mortgage,  he  might  have  paid  off  the 
incumbrance,  and  then  have  relied  on  the  covenants  of  the 
deed  for  re-payment,  &c.  But  the  mortgagee,  having  been 
compelled  to  resort  to  his  action  to  foreclose,  there  seems  to 
be  no  reason  why  the  order  of  the  Court  as  it  stands  should 
be  held  objectionable. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

W.  jR.  Pierce,  for  the  appellants. 

Walter  March,  for  the  appellee. 
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Pleading. — ^Wbere  two  defendants  join  in  a  plea  which  is  sufficient 
only  as  to  one  of  them,  it  will  be  bad  as  to  both. 

Where  a  set-off  is  pleaded,  the  character  of  the  indebtedness  pro- 
posed to  be  set-off  should  be  fally  stated. 

Where  the  maker  and  indorser  of  a  note,  sued  together,  join  in  an 
answer,  averring  that  the  note  was  given  by  the  maker  for  his  own 
debt,  and  indorsed  by  the  other  for  his  mere  accommodation,  of 
which  the  plaintiff  had  notice  when  he  took  the  note,  and  that  the 
plaintiff  was  in  fact  the  original  payee,  and  that  the  note  is  not 
governed  by  the  law-merchant,  and  that  due  diligence  has  not  been 
used  to  collect  the  same  of  thd  maker,  such  answer  will  be  bad  as 
to  both,  although  it  would  be  good  as  to  the  indorser  if  pleaded  by 
him  alone. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Davison,  J. — The  appellees,  who  were  the  plaintiffs,  sued 
Thomas  B.  Ward^  the  maker,  and  William  P.  Wardy  the  in- 
dorser, of  a  promissory  note  for  the  payment  of  155  dollars 
and  40  cents.  The  note  and  indorsement  thereon  are  as  fol- 
lows: 

^^Lafayettey  September  1, 1858. 
"Four  months  after  date,  I  promise  ko  pay  to  the  order 
of  William  L.  Ward  155  dollars  and  40  cents,  payable  at  the 
Reynolds  Banky  Lafayette^  Indiana^  with  interest,  and  ex- 
change on  Pittsburg^  value  received,  without  any  relief  what- 
ever from  the  appraisement  laws. 

"Thomas  B.  Wabd." 
Indorsed — "Pay  Graffs  Bennett  ^  Co.y  or  order/' 

"  William  L.  Wabd." 

The  defendants  answered  the  complaint  by  two  paragraphs: 
1.  That  the  note  was  given  by  Thomas  B.  Ward,  as  princi- 
pal, and  that  William  L.  Ward  was  a  mere  accommodation 
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indorser,  of  which  the  plaintiffs  had  full  notice  when  they 
took  the  note ;  that  they,  the  plaintiffs,  were  in  reality  the 
original  payees ;  that  the  note  is  not  governed  by  the  law- 
xnerchant,  and  that  due  diligence  has  not  been  used  to  col- 
lect the  same  from  Thomas  B,  Ward, 

2.  That  the  averments  in  the  first  paragraph  are  true;  that 
the  plaintiffs  owe  Thomas  B.  Ward  200  dollars,  which  is  here 
pleaded  by  way  of  set-oft*,  and  they  adopt  the  averments  of 
the  first  paragraph  in  this. 

To  these  paragraphs  demurrers  were  sustained,  and  the 
defendants  excepted.  Final  judgment  was  given  for  the 
plaintifib. 

The  errors  assigned  relate,  alone,  to  the  action  of  the  Court 
upon  the  demurrers.  The  first  paragraph  evidently  consti- 
tutes no  defence  as  to  Thomas  B.  Ward,  the  maker  of  the 
note,  and  must,  therefore,  be  held  insufiicient  as  to  both  de- 
fendants, because  the  rule  is  well  settled  that  where  '^  two 
defendants  join  in  a  plea  which  is  sufiicient  for  one,  but  not 
for  the  other,  the  plea  is  bad  to  both.''  1  Chitty  PI.  p.  557 ; 
Stephen  on  PI.  p.  407;  3  Blackf.  421,  429;  9  Ind.  894,  897. 
The  second  paragraph  is  also  defective,  because  of  uncer- 
tainty. It  alleges  simply  '^  that  the  plaintiffs  owe  Thomas  B. 
Ward  200  dollars,  without  setting  forth  the  particulars  of  the 
demand  sQught  to  be  set-off.  Fugit  v.  Ewingj  9  Ind.  847,  de- 
cides  that  ^^  where  a  set-off  is  pleaded  the  character  of  the 
indebtedness  proposed  to  be  set-off  must  be  shown."  This 
authority  is  peculiarly  in  point,  and  decisive  against  the  va- 
lidity of  the  defence  in  question. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

John  A.  Stein,  for  the  appellants. 

George  Gardner^  for  the  appellees* 
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SwAiLs  V.  McFaddbn. 

APPEAL  from  the  Marion  Circuit  Court. 

Per  Curiam. — ^The  appellee,  who  was  the  plaintiff^  sued 
Swails  before  a  justice  of  the  peace,  for  professional  services 
as  au  attorney  at  law.  The  justice  gave  judgment  in  favor 
of  the  plaintiff  for  15  dollars;  and  the  defendant  appealed* 
In  the  Circuit  Court  the  issues  were  tried  by  the  Court,  who 
found  for  the  plaintiff.    New  trial  refused  and  judgment. 

The  only  ground  assumed  by  the  plaintiff  for  a  reversal  is, 
that  the  finding  of  the  Court  was  unsustained  by  the  evidence. 
The  evidence  is  upon  the  record,  and  we  have  carefully  ex- 
amined it.  There  is  one  witness,  the  plaintiff  himself,  who 
testifies  positively  to  his  employment  as  an  attorney  by  the 
defendant;  to  the  services  rendered  under  such  employment, 
and  to  the  value  of  them;  still  the  evidence  is  very  conflict- 
ing; but  it  was  for  the  Court,  sitting  as  a  jury,  to  reconcile 
the  conflict,  and  having  done  so,  we  are  not  inclined  to  dis- 
turb its  conclusions. 

The  judgment  is  aflirmed,  with  flve  per  cent  damages  and 
costs. 

S.  MajoTy  for  the  appellant. 


-M» 


^^  ^  Dougherty  v.  The  State. 

Criminal  Law  and  Practice. — An  information  is  snfficieni,  both 
to  give  the  Court  of  Common  Pleas  jurisdiction,  and  to  allow 
proof  of  a  former  conviction  of  the  defendant  for  a  like  crime, 
which  charges,  that  the  defendant  "on,  &c.,  at,  &o.,did  feloniously 
steal,  take  and  carry  away  two  horse-shoes,  of  the  personal  goods 
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and  chattels  of  Aj  of  the  yalue  of  75  cents,  and  that,  in  default  of 
100  dollars  bail,  required  by  the  committing  magistrate,  to  secure 
his  appearance  at  the  next  term  of  the  Allen  Circuit  Court  to  an* 
Bwer  said  charge,  the  defendant  was  committed  to  the  jail  of  Allen 
county,  where  he  is  now  confined,  and  that  there  is  no  indictment 
now  pending  against  him  for  said  charge,  and  that  at  the  Ihbruary 
term,  1858,  the  said  defendant  was  indicted  in  the  Allen  Circuit 
Court  for  the  crime  of  petit  larceny,  and  pleaded  not  guilty  there- 
to, and  was  in  said  Court  duly  convicted  of  said  charge  and  judg- 
ment was  rendered  in  pursuance  of  said  codliction." 

APPEAL  from  the  Allen  Common  Pleas. 

Davison,  J. — Prosecution  for  petit  larceny.  The  informa- 
tion charges  that  Michael  Dougherty  on,  &c.,  at,  &c.,  did  un- 
lawfully and  feloniously  steal,  take  and  carry  away  three  horse 
shoes,  of  the  personal  goods  and  chattels  of  WiUiam  B.  Brawn^ 
and  of  the  value  of  75  cents;  and  he,  Michael^  in  default  of  100 
dollars  bail,  required  by  the  Mayor  of  the  city  oi  Fort  Wayne^ 
to  secure  his  appearance  at  the  next  term  of  the  Allen  Cir- 
cuit Court,  to  answer  said  charge,  was  committed  to  the  jail 
of  Alien  county,  where  he  is  now  confined,  and  that  there  is 
no  indictment  now  pending  against  him  for  said  charge. 
And  further,  that  at  the  February  i^rxdy  1855,  the  said  Michael 
was  indicted  in  the  Allen  Circuit  Court  for  the  crime  of  petit 
larceny ;  that  he  pleaded  to  the  indictment,  and  was  in  said 
Court  duly  convicted  of  said  charge,  and  judgment  was  ren- 
dered in  pursuance  of  said  conviction. 

In  the  present  case  there  was  no  motion  to  quash.  Plea, 
not  guilty.  Verdict,  that  defendant  "be  imprisoned  in  the 
State  prison  for  the  term  of  time  of  three  years,"  Ac,  and 
judgment  upon  the  verdict. 

The  appellant,  for  a  reversal,  assumes  two  grounds :  1.  The 
information  does  not  allege  that  he  was  in  custody  on  the 
same  felony  chftrged  in  the  information.  2.  That  for  aught 
that  appears,  the  "petit  larceny"  with  which  he  is  charged 
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in  this  information,  ib  the  same  identical  "  petit  larceny"  for 
which,  as  therein  alleged,  he  was  '^  indicted  and  convicted  in 
the  Circuit  Court."  These  grounds  do  not  seem  to  be  well 
taken.  It  is  expressly  averred  that  "to  secure  his  appear- 
ance," &c.,  "  to  answer  said  charge  he  was  committed  to  the 
jail,"  Ac,  "where  he  is  now  confined."  This  averment  is 
within  the  requirements  of  the  statute,  plainly  sufficient  to 
give  to  the  Common  Pleas  jurisdiction  of  the  crime  charged, 
and  of  the  person  abused.  Acts  1859,  p.  91,  sec.  2.  As  to 
the  second  ground,  we  think  it  was  enough  to  allege  the  prior 
conviction  for  a  petit  larceny ;  see  2  E.  8.  p.  409,  sec.  21 ;  and 
whether  such  conviction  had  taken  place,  or  if  it  had,  whether 
it  was  for  the  same  offence  charged  in  the  information,  were 
questions  to  be  settled  by  the  evidence  adduced  on  the  trial. 

Ter  Curiam. — The  judgment  is  affirmed. 

MeDonald  ^  Roachey  and  A.  J.  Thornton^  for  the  appellant. 

Oscar  B.  Hord^  Attorney  General,  for  the  State. 


m^¥* 


Cleaveland  v.  The  State. 

166^  ie»,         Cbiminal  Law  and  P&ACTicE. — The  names  ^^Geeuler*'  and  "(?««•- 

ler "  are  idem  sonansj  and  the  ayerment  in  an  information  that  an 
act  was  done  by  the  former  and  proof  that  it  was  done  by  the  latter 
involve  no  fatal  variance. 
Practice. — On  an  appeal,  from  a  judgment  of  an  inferior  Court,  for 
a  refusal  to  grant  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  or  because  the  verdict  was  not  sustained  by  the  evidence, 
the  record  should  contain  the  evidence  given  on  the  trial  below,  in 
order  that  this  Court  may  be  able  to  determine  whether  the  newly 
discovered  evidence,  if  admitted  on  another  trial,  would  produce  a 
different  result,  or  whether  the  verdict  was  righti  otherwise,  this 
Court  will  not  reverse  the  judgment  below. 
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APPEAL  from  the  Wayne  Common  Pleas. 

Davison,  J. — The  information,  in  this  case,  alleges  that 
John  E,  Cleaveland  on,  &c.,  at,  &c.,  did  then  and  there  unlaw- 
fully and  without  license,  &c.,  barter  and  sell  intoxicating 
liquor  by  a  less  quantity  than  a  quart  at  a  time,  to-wit :  one* 
half  pint  of  whisky,  for  ten  cents,  to  one  George  (reessfer,  con- 
trary, &c.  Plea,  not  guilty.  Verdict  against  the  defendant* 
Motion  for  a  new  trial  denied,  and  judgment,  &c. 

The  causes  for  a  new  trial  are  thus  assigned : 

1.  The  verdict  is  not  sustained  by  the  evidence. 

2.  The  Court  erred  in  its  refusal  to  give  an  instruction 
moved  by  the  defendant,  and  also  in  giving  an  instruction  to 
which  he  excepted. 

8.  Newly  discovered  evidence. 

The  evidence  given  in  the  cause,  not  being  in  the  record, 
the  first  and  third  assigned  causes  are  not  available.  Craw- 
ford V.  Martin^  19  Ind.  870,  and.  cases  there  cited.  At  the 
piV)per  time  the  defendant  moved  to  thus  instruct  the  jury  ^ 
^^If  the  information  charges  that  the  defendant  sold  the 
whisky  to  one  George  Geessler^  and  the  proof  is  that  it  was 
sold  to  George  Geissler^  whose  last  name  is  spelled  ^^GeisslcTj* 
and  pronounced  "  Giseler^^  then  the  proof  does  not  support 
the  charge,  and  unless  the  prosecution  has  proven  that  the 
vendee  is  known  as  well  by  one  name  as  the  other  the  defend* 
ant  must  be  acquitted."  This  instruction  the  Court  refused, 
and  thereupon  instructed  as  follows :  "  Geissler  and  Geessler 
are  near  enough  alike  to  make  no  difference  in  this  case/ 
The  question  is,  did  the  defendant  sell  the  liquor  to  the  pros- 
ecuting witness  ?  "  These  rulings  seem  to  be  correct.  It  has 
been  decided  that  ^^Beckwith  is  not  variant  from  Beckworth" 
Stexoart  v.  The  State,  4  Blackf.  171 ;  that  between  "  the  sur- 
names Conn  and  Com  there  is  no  variance."  Moore  v.  An- 
dersony  8  Ind.  19.  And  that  "  Adanson  is  not  variant  from 
Adamson"    James  v.  The  State,  7  Blackf.  825.    These  decis- 
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ions  being  correct,  and  we  think  they  are,  it  seems  to  follow 
that  the  variance  between  OeessUr  and  QeissUr  is  not  mate- 
rial. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

M.  Wilson  and  N.  H.  Johnson^  for  the  appellant. 

Oscar  B.  Hordy  Attorney  General,  and  John  C.  Whitridge, 
fbr  the  State. 


IIUBLBR  et  al.  V.  Taylor. 

Due  Diligence — Premium  Notes. — The  maker  of  a  note  vas  a  Mu- 
tual Fire  Insurance  Company,  and  the  Company,  at  the  maturity 
of  the  note,  had  no  property  except  solvent  premium  notes  to  an 
amount  equal  to  her  liabilities,  given  by  persons  in  Indiana^  who 

^  had  executed  the  same  to  the  Company,  upon  being  insured  in  the 
same,  according  to  the  terms  of  the  charter,  and  who  were  required 
hereby  to  pay  thereon  not  exceeding  10  per  cent,  at  the  date  of 
the  notes,  fbr  the  purpose  of  discharging  the  incidental  expenses 
of  the  institution,  and  to  pay  the  balance,  in  whole  or  in  part,  when 
the  directors  shall  deem  the  same  requisite  for  the  payment  of  losses 
or  other  expenses,  and  at  the  expiration  of  the  term  of  insurance, 
the  notes,  or  such  parts  of  them  as  shall  remain  unpaid,  shall  be 
relinquished  to  the  makers  thereof.     Payment  of  the  note  herein 

'  sued  on  was  demanded  of  the  Company  before  suit  thereon  against 
the  endorser. 

Held,  That  the  premium  notes  aforesaid  are  not  promissory  notes  of 
the  kind  contemplated  by  the  statute  authorizing  the  levy  upon 
choses  in  action  when  surrendered. 

Eeldy  Also,  that,  under  the  circumstances,  due  diligence  did  not  re- 
quire the  plaintiff  to  sue  the  Insurance  Company  and  exhaust  his 
remedy  against  them,,  before  suing  the  endorser  on  the  note  herein. 
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APPEAL  from  the  Tippecanoe  Circuit  Court. 

Hakna,  J. — Suit  by  appellants  on  a  note  assigned  to  them 
by  the  appellee,  made  by  the  Mutual  Fire  Insurance  Company 
to  him. 

Answer,  general  denial,  with  an  agreement  that  all  matters 
which  could  be  specially  pleaded  might  be  given  in  evidence 
under  said  denial. 

On  the  trial  the  cause  was  submitted  on  the  statement  of 
fitcts  following: 

"  JbA?!  Taylor  is  the  payee  of  the  note  sued  on,  and  assigned 
the  same  before  maturity  to  the  plaintiffs  by  endorsing  his 
name  thereon;  that  the  only  property  the  Mutual  Fire  Insur- 
ance Company,  the  maker  of  said  note,  held  at  the  maturity 
of  said  note,  and  which  she  still  holds,  consisted  of  premium 
notes,  to  an  amount  equal  to  her  liabilities,  on  solvent  per- 
sons in  the  State  of  Indiana^  who  had  executed  the  same  to 
said  Company  upon  being  insured  in  the  same,  according  to 
the  terms  of  the  charter  thereof,  original  and  amended;  and 
that  prior  to  the  maturity  of  said  note,  she  held  no  other 
property  except  such  premium  notes,  and  the  moneys  received 
by  her  in  the  regular  course  of  her  business,  under  her  said 
charter;  that  on,  &c.,  certain  payments  were  made  and  en- 
dorsed, and  that  payment  of  the  balance  of  said  note  was 
demanded  on,  &c.,  by  the  plaintiff  and  refused  by  the  Com- 
pany." • 

It  is  not  averred  that  diligence  had  been  used  against  the 
maker  of  said  note,  but,  as  an  excuse,  insolvency  is  charged. 
Section  8  of  the  charter  of  said  Company,  is  as  follows : 

"Every  person  who  shall  become  a  member  of  said  com- 
pany by  effecting  insurance  therein,  shall,  before  he  receives 
his  policy,  deposit  his  promissory  note  for  such  sum  or  sums 
of  money  as  shall  be  determined  by  the  directors,  a  part,  not 
exceeding  10  per  cent.,  of  which  note  shall  be  immediately 
paid,  for  the  purpose  of  discharging  the  incidental  expenses 
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of  the  institution,  and  the  remainder  of  said  deposit  note 
shall  be  payable  in  part,  or  the  whole,  at  any  time  when  the 
directors  shall  deem  the  same  requisite  for  the  payment  of 
losses,  or  other  expenses,  and  at  the  expiration  of  the  term 
of  insurance,  the  said  note,  or  such  part  of  the  same  as  shall 
remain  unpaid,  after  deducting  all  losses  and  expenses  occur- 
ring during  said  term,  shall  be  relinquished  and  given  up  to 
the  sigaer  thereof." 

The  next  section  gives  a  lien  on  the  property  assured  for 
the  payment  of  said  sums,  &c. 

The  question  presented  for  our  consideration  is,  whether  a 
sufficient  excuse  is  shown  by  the  evidence,  or  argument,  for 
the  non-prosecution  of  a  suit  against  the  maker  of  said  note. 

Without  doubt,  extraordinary  proceedings  might  have  been 
adopted  by  which  the  assets  of  the  Company  could  have  been 
eventually  reached,  and  subjected  to  the  payment  of  the  said 
indebtedness.  Perhaps  one  mode  might  have  been  by  man- 
date, compelling  the  directors  to  make  an  assessment  to  meet 
the  loss  for  which  the  note,  on  its  face,  shows  it  was  executed. 
Perhaps,  under  the  statute  regulating  proceedings  subsequent 
to  execution,  a  showing  might  have  been  presented  entitling 
the  plaintiff  to  relief. 

The  question  then  is,  were  the  plaintiffs  compelled  to  resort 
to  these  extraordinary  proceedings?  This  question  could, 
perhaps,  as  well  have  arisen  upon  a  demurrer  to  the  complaint, 
for  in  that  it  was  averred  that  the  'Company  was  insolvent, 
Ac,  **  having  no  property  subject  to  execution."  If.  this  was 
a  sufficient  averment  of  insolvency,  that  is,  a  want  of  prop- 
erty subject  to  execution,  then  it  would  appear  to  follow  that 
all  the  assignee,  in  such  case  as  this,  need  show,  is  that  the 
maker  had  no  property,  at  the  maturity  of  the  note,  which 
was  subject  to  be  levied  upon  by  the  ordinary  writ  of  execu- 
tion, issuing  upon  any  judgment  which  might  have  been 
obtained. 
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This  we  understand  to  be  the  rule  of  decision,  upon  this 
point,  in  our  State.  Herald  v.  Scott^  2  Ind.  55 ;  Hardesty  y. 
Kinswortht/y  8  Blackf.  804;  Black  v.  Fifeon,  7  id.  582;  Fores- 
man  v.  Marshy  6  id.  286. 

Whether  a  sufBcient  showing  of  insolvency  would  be  made 
out,  when,  in  the  absence  of  other  property,  it  was  brought 
to  the  knowledge  of  the  Court  that  a  debtor  had  ordinary 
promissory  notes  which  he  might  give  up  on  execution,  we 
need  not  decide,  for  in  this  instance,  the  notes  were  not  such 
as  could  have  been  made  available,  unless  upon  the  taking 
place  of  certain  precedent  events,  &c.  In  a  word  they  were 
not  promissory  notes  of  the  kind  or  character  contemplated, 
in  our  opinion,  by  the  statute  authorizing  the  levy  upon 
choses  in  action,  when  surrendered. 

As  there  was  judgment  for  the  defendant  below,  it  will 
not  be  disturbed. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

Henry  Blodget  and  Daniel  P.  VintoUy  for  the  appellant. 

John  A.  Steinj  for  the  appellee. 


BxJHTiN  V.  Wbddle. 

Pleading. — Where  an  inBtmment  is  assigned,  which  is  not  assign- 
able so  as  to  pass  the  legal  title  to  the  assignee,  and  the  assignee 
sues  on  it,  making  the  assignor  a  party,  it  is  not  material  and  need 
not  be  averred  how  the  assignment  was  made. 

Practice. — Where  several  issues  are  submitted  for  trial  to  a  Court, 
and  the  record  on  appeal  fails  to  show  affirmatively,  or  to  indicate 
clearly,  that  some  of  the  issues  were  not  disposed  of  by  the  Court 
below,  this  Court  will  presume  that  they  were  all  duly  passed  upon: 
by  that  Court. 

Vol.  XX.— 29 
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APPEAL  from  the  Hendricks  Circuit  Court. 

Hanfa,  J. —  Weddle  sued  the  appellant  upon  a  writing  exe- 
cuted by  said  Buntin  to  one  Leannah  Buntin  on  the  6th  daj 
of  April,  1857,  by  which  he  agreed  to  support  said  Leannah, 
(she  being  his  mother,)  during  her  life,  or  pay  her  sixty  dol- 
lars per  annum,  if  she  should  not  remain  with  him.  The 
plaintiff  averred  that  on,  &c.,  she  became  dissatisfied  at,  &c., 
and  took  up  her  residence  at  the  house  of  the  plaintiff,  and 
did  assign  and  deliver  said  article,  &c.,  to  him,  on  the  faith  of 
which  he  had  maintained  the  said  Leannah,  &c.  The  son  and 
the  mother,  the  latter  to  answer  as  to  her  interest,  &c.,  were 
made  defendants. 

There  was  a  demurrer  to  the  complaint  overruled.  It  is 
lurged  that  it  is  insufficient,  because  it  does  not  show  how  it 
was  assigned.  As  it  is  a  writing  not  assignable  so  as  to  trans- 
fer the  legal  interest  to  the  assignee,  even  by  a  writing,  it  was 
not  material,  as  the  alleged  assignor  was  made  a  party,  how 
said  assignment  was  made. 

Leannah  answered,  without  oath,  claiming  an  interest  in 
the  written  contract,  and  that  it  was  still  hers,  &c.  The  other 
defendant  answered,  admitting  the  execution  of  the  writing, 
and  that  only  the  sum  of,  &c.,  had  been  paid  thereon,  leaving 
:but  60  dollars  having  been  due  thereon  at  the  commencement 
tof  said  suit,  and  as  to  that  sum,  that  said  Leannah  was  in- 
>debted  to  him  in  the  sum  of  900  dollars  for  building  a  house 
.for  her,  as  per  a  written  agreement  between  them,  dated  Jan- 
uary 19, 1857.  A  set-off  is  therefore  prayed,  to  the  amount 
«of  said  60  dollars. 

2d.  Want  of  property,  or  interest  in,  or  right  to  sue  upon, 
«aid  writing,  upon  the  part  of  said  plaintiJS^  and  that  defend- 
ant had  been  guilty  of  no  breach  thereof. 

Reply  to  each  answer  in  denial. 

Trial  by  the  Court,  finding  and  judgment;agaiQ6t-eaid  ap- 
pellant for  60  dollars. 
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The  finding  and  judgment  are  not  Bpecial  as  to  the  issue 
upon  the  answer  of  said  Leannah. 

It  is  urged  that  the  general  finding  and  judgment  did  not 
dispose  of  the  issue  formed  upon  the  answer  of  said  female 
defendant;  and  that  until  the  same  was  disposed  of^^o  find- 
ing could  be  maintained  in  favor  of  the  plaintifi*,  because 
there  would  be  a  want  of  capacity  to  sue,  on  his  part,  upon 
said  instrument. 

This  position,  in  our  opinion,  is  not  well  taken.  "We  sup- 
pose that  the  issues  were  all  submitted  to  the  Court  upon  the 
trial,  and  as,  according  to  the  argument  of  the  appellant,  the 
issue  made  upon  the  answer  of  Leannah  would  have  to  be 
disposed  of  before  the  other  could  be  considered,  we  must 
presume,  in  view  of  the  finding,  that  it  was  passed  upon  by 
the  Court. 

It  is  manifest  that  the  agreement  in  reference  to  the  erec- 
tion of  a  house,  &c.,  was  superseded  by  that  upon  which  suit 
is  brought,  and,  therefore,  there  is  nothing  in  the  point  pre- 
sented on  the  failure  to  give  effect  to  the  evidence  in  relation 
to  the  claim  for  building  said  house.  It  appears  the  land  upon 
which  the  house  stands  was  conveyed  to  the  defendant  in 
pursuance  of  the  agreement  upon  which  suit  is  based. 

Per  Curiam. — ^The  judgment  is  afftrmed,  with  6  per  cent* 
damages  and  costs. 

Nave  ^  WitheroWy  for  the  appellant. 

X.  Jf.  CampbeUj  for  the  appellee. 


MiLLBR  V.  Hats. 

^JTatveb. — ^Where  a  cause  is  transferred  from  the  Court  of  Commoa 
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Pleae  to  the  Circuit  Court  for  an  alleged  want  of  jnriadiotion  in 
the  former  Court,  and  errors  are  alleged  to  have  intervened  in  the 
mode  of  transferring  said  cause  which  render  the  transfer  ineffect- 
ive, and  such  errors  are  not  properly  presented  to  the  consideration 
of  the  latter  Court,  they  will  be  deemed  to  have  been  waived. 

APPEAL  from  the  Dearborn  Circuit  Court. 

Hanka,  J. — Suit  on  an  account  for  money  lent,  for  use  of 
land,  &c. 

Answer,  among  other  things,  in  denial,  and  that  the 
land  described  in  the  complaint  was,  on,  &c.,  purchased 
by  defendant  of  the  plaintiff  by  a  contract  in  parol,  with 
which  the  defendant  complied,  and  possession  was  delivered 
to  and  is  still  held  by  him,  but  that  the  plaintiff  refused  to 
comply;  prayer,  that  he  be  compelled  to  specially  perform,  tuu 

After  the  filing  of  this  answer,  which  was  sworn  to,  the 
record  states  tJiat  'Hhe  title  to  real  estate  being  in  issue,  it  is 
ordered  by  the  Court,  that  the  proceedings  in  this  cause  and 
the  papers  therein  be  certified,  &c.,  to  the  Circuit  Court/* 

In  the  Circuit  Court  a  reply  was  filed  in  denial,  &c.  Trial, 
verdict  and  judgment  for  the  plaintiff,  over  a  motion  for  a 
new  trial. 

The  only  point  here  made  by  the  appellant  is,  that  the  Cir- 
cuit Court  had  no  jurisdiction,  that  is,  that  the  proper  pro- 
ceedings and  orders  do  not  appear  of  record  as  having  been 
made  by  the  Common  Pleas  to  divest  that  Court  of  jurisdic- 
tion, in  this,  that  the  cause *was  not  transferred;  and  that  a 
case  was  not  made,  in  that  Court,  that  would  have  authorized 
a  transfer  of  said  cause  to  the  Circuit  Court  upon  properly 
shaped  orders. 

It  appears  to  us  this  objection  comes  to  late.  It  was  not 
made  in  the  Common  Pleas  nor  Circuit  Court  The  latter 
Court  had  jurisdiction  of  the  subject  matter  in  controversy. 
If  there  was  any  doubt  as  to  whether  the  matter  had  been 
brought  before  the  Court  in  a  legitimate  mode,  we  suppose 
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such  mere  irregalarity  in  form  of  proceeding  could  be,  and 
we  think  the  facts  show  that  in  this  instance  it  was,  waived. 
It  would  not  do  to  say  that  a  party  might,  by  appearing  to 
an  action  irregularly  instituted  in  a  Court  of  competent  juris* 
diction,  take  his  chance  of  gaining  the  same  by  a  trial,  and 
if  he  failed  there,  fall  back  upon  motions,  in  effect  in  abate- 
ment, of  which  he  might  have  availed  himself  in  the  begin* 
niug. 

Per  Curiam. — ^The  judgment  is  aflirmed,  with  costs  and  8 
per  cent,  damages. 

Thos.  A.  Hendricks  and  J.  D.  HayneSy  for  the  appellant 

D.  8.  Major^  for  the  appellee. 


m^ 


Masonic  and  Odd  Fellows'  Hall  Co.  r.  Flotd. 

Pleadinq. — Semhle,  That,  where  the  defendant  pleads  a  written  con- 
tract, which,  on  its  face,  shows  that  he  was  bonnd  to  perform  cer- 
tain acts  before  the  performance  of  its  stipulations  by  the  plaintiff, 
the  defendant  must  aver  the  performance  of  or  an  excuse  for  the 
failure  to  perform,  the  acts  to  be  performed  by  him. 

APPEAL  from  the  Decatur  Common  Pleas. 

Hanna,  J. — Suit  for  work  and  labor,  and  materials,  &c* 
Answer,  denial,  payment,  and  that  a  special  contract  existed 
which  had  not  been  complied  with  by  the  plaintiff^  nor  work 
accepted  by  defendant;  the  same  facts  are  set  up  as  a  counter 
claim.  A  written  contract  is  set  forth  with  these  paragraphs; 
but  there  is  no  averment  of  performance,  or  offer  to  perform, 
upon  the  part  of  the  defendants.  Reply,  denial,  recision  of 
the  contract  by  mutual  agreement;  non-compliance  by  the 
defendant  with  the  terms  of  the  said  written  contract;  ap- 


I 


464  SUPREME  COURT  OF  HJDIANA. 


.Maaonio  and  Odd  Fellows'  Hall  Co.  v.  Floyd. 


proval  of  the  materials  and  work  by  defendants;  failure  by 
them  to  pay  installments^  and  for  that  reason  a  recision  by 
plaintiff  of  said  contract. 

Demurrers  were  filed,  and  overruled,  to  these  rq>Iias» 

It  is  now  urged  that  certain  of  the  replies  were  bad,  and 
the  ruling  wrong;  on  the  other  hand,  it  is  insisted  that  the 
two  last  paragraphs  of  the  answer  were  invalid  and  the  de* 
murrer  should  have  reached  them. 

It  is  not  clear  to  us  but  that,  in  a  suit  of  this  character, 
where  the  defendant  sets  up  a  written  contract,  which  on  its 
face,  shows  that  he  was  to  perform  certain  acts,  before  the 
completion  of  its  stipulations  by  the  plaintiff;  said  defendant 
should  in  such  answer  aver  performance,  or  an  excuse  for  a 
failure  to  perform,  upon  his  part.  This  is  upon  the  principle 
that  he  relies  upon  the  contract  as  a  defence;  that  is,  he  bases 
his  defence  upon  such  writing.  If  the  plaintiff  sues  upon  it 
and  bases  his  right  to  recover  thereon,  he  has  to  aver  per- 
formance, or  readiness  to  perform,  upon  his  part.  Wliy 
should  not  the  defendant  do  likewise,  where  he  pleads  it  to 
shield  himself  from  a  suit?  But,  however  this  may  be,  the 
reply  states  directly,  in  several  paragraphs,  that,  in  certain 
named  particulars,  the  defendant  failed  to  comply  with  stip- 
ulations precedent  to  the  completion  of  said  contract,  which 
were  sufficient  to  let  in  the  evidence  upon  the  points  in  dis- 
pute. As  the  evidence  is  not  in  the  record,  we  are  not  pre- 
pared to  say  whether  it  was  competent  or  not. 

Per  Curiam. — The  judgment  is  affirmed,  with  8  per  cent 
damages  and  costs. 

Oscar  B,  Mord  and  Cortez  Ewing^  for  the  appellant. 

B.  TT.  TF»2so7i,  for  the  appellee* 
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WiNSHiP  V.  Cbothbbs. 

Practice— Partition. — ^In  actions  for  partition,  it  is  competent  for 
the  Coart,  at  any  time  before  final  report,  upon  proper  evidence,  to 
amend  its  record  bj  correcting  any  clerical  mistake  in  the  descrip- 
tion of  the  land. 

Tbe  fact,  that  the  commissioners  were  appointed  and  sworn  before 
the  making  of  snch  correction,  and  made  their  report  afterwards 
and  with  reference  to  it,  does  not  effect  the  validity  of  their  report^ 
if  they  have  performed  their  duties  in  other  respects. 

APPEAL  from  the  Clinton  Common  Pleas. 

Hanna,  J. — ^This  was  a  proceeding  to  obtain  partition  of 
certain  land,  described  in  the  complaint  as  in  township  20; 
&c.  Partition  was  ordered  and  8  commissioners  appointed 
to  set  off  the  several  interests  of  each  party,  according  to  the 
finding  of  the  Court,  and  the  cause  continued.  At  the  next 
term,  before  the  commissioners  reported,  the  plaintiff,  on 
written  petition,  averred  that  a  clerical  error  had  crept  into 
the  proceedings,  in  this,  that  the  land  was  misdescribed  as 
being  in  township  20,  when  in  fact  it  was  in  22,  and  praying 
a  correction,  Ac.  The  correction  of  the  record,  or  amendment 
prayed,  was  ordered.  The  report  was  then  made,  excepted 
to,  a  trial  of  the  questions  raised  by  the  exceptions  was  bad, 
and  the  partition  fully  confirmed,  &c. 

The  first  point  made  was,  that  the  complaint  did  not  sufil- 
ciently  show  the  interest  of  each  party  named.  It  is  averred 
that  Crothers  is  the  owner  in  fee  simple,  as  tenant,  in  common 
with  said  Winshipf  of  the  undivided  one-third  part,  Ac,  and 
that  the  said  Winship  is  the  owner  of  the  other  undivided 
two-thirds  of,  &c.  We  think  this  sufficiently  shows  the  in- 
terest of  each. 

An  answer  of  four  paragraphs  wa6  thereupon  filed;  and, 
on  motion  of  the  plaintiff,  the  second,  third,  and  fourth  were 
Btricken  out.    In  this,  it  is  said,  the  Court  erred.    The  record 
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of  the  clerk  professes  to  embody  those  paragraphs.  Not 
having  been  placed  there  by  any  process  known  to  the  law, 
they  form  no  part  of  the  record,  and,  consequently,  we  can 
not  pass  upon  the  ruling  of  the  Court  in  striking  them  oat 

The  next  point  made  is  upon  the  ruling  on  the  application 
to  correct  the  description  of  the  land.  The  record  shows 
that  the  defendant  objected  and  excepted  to  said  ruling;  but 
it  does  not  show  whether  any  evidence  was  offered  to  the 
Court  in  reference  to  said  motion  or  not.  We  must  there- 
fore presume  that  such  facts  were  shown  to  the  Court,  as  au- 
thorized the  correction.  But  it  is  said  that  the  defendant 
was  entitled  to  answer  the  complaint  as  amended,  and  to  a 
continuance  for  that  purpose.  The  record  does  not  show 
that  an  offer  was  made  to  answer  over,  or  an  effort  made  to 
obtain  leave  to  file  a  new  answer,  nor  to  procure  a  continu- 
ance. Under  such  circumstances,  we  see  no  error  in  the  ac- 
tion of  the  Court  in  that  respect. 

It  is  further  olgected,  that  the  commissioners  were  appoint- 
ed and  sworn  to  partition  land  in  township  20,  and  reported 
as  having  acted  in  reference  to  lands  in  township  22.  It  is 
not  shown,  nor  pretended,  but  that  they  examined  the  right 
piece  of  land. 

By  the  exceptions  filed,  &c.,  several  questions  w^i*^  raised 
in  reference  to  said  report,  and  the  action  of  the  commission- 
ers in  making  the  said  partition ;  but  as  these  questions  ap- 
pear to  have  been  submitted  to  the  Court  for  trial,  and,  on 
the  same,  a  finding  recorded  for  the  plaintiff,  we  can  not  in 
view  of  the  fact,  that  there  was  no  motion  for  a  new  trial,  or 
exceptions,  placed  on  record,  determine  whether  the  Court 
found  properly  or  not,  but  must  presume  in  favor  of  the  find- 
ing. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

Thomas  A.  Hendricks  and  S.  C.  WiUsorij  for  the  appellant. 

McDonald  ^  RoachCy  for  the  appellee. 
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Railroads — Consolidation —  Mobtoage — Jurisdiction — Estop- 
pel.— In  1852,  the  Richmond  and  Miami  railroad  company,  which 
was  created  under  the  laws  of  Indiana^  and  owned  a  railroad  run- 
ning from  Richmond^  Indiana,  to  the  State  line  of  Ohio,  and  the 
Eaton  and  HamiUon  railroad  company,  which  was  created  under 
the  laws  of  Ohio,  and  owned  a  railroad  running  from  Eaton,  Ohio, 
to  the  State  line  of  Indiana,  in  the  diitection  of  Richmond,  were, 
hy  virtue  of  laws  of  said  States  respectively,  consolidated  into  one 
company,  called  the  Eaton  and  HamiUon  railroad  company.  The 
law  in  neither  State,  in  terms,  surrendered  to  the  other  any  juris- 
diction over  the  property  of  said  companies.  Prior  to  the  consoli- 
dation, the  Indiana  company  issued  sixty  bonds  of  1,000  dollars 
each,  and  executed  a  first  mortgage  on  their  road  to  A,  trustee,  to 
secure  their  payment,  on  or  before  November  1,  1862,  with  interest 
payable  semi-annually,  and  they  were  also  guaranteed  by  the  said 
Ohio  company.  Afterwards,  but  prior  also  to  the  consolidation, 
the  same  company  issued  forty  additional  bonds,  each  for  the  same 
amount,  and  executed  a  second  mortgage  on  their  road  to  the  same 
trustee  to  secure  their  payment.  By  the  articles  of  consolidation, 
it  was  agreed  that  the  companies  should  become  united  as  one,  un- 
der the  name  aforesaid;  that  the  corporate  name,  franchises,  &c., 
of  the  Eaton  and  HamiUon  company  should  be  preserved  and  re- 
main intact,  as  if  no  consolidation  had  been  made,  except  so  far  as 
modified  by  the  enlarged  interest  of  the  company  and  a  compliance 
with  the  laws  of  Indiana;  that  all  the  property  and  franchises  of 
the  Indiana  company  were  thereby  transferred  to  and  merged  in 
the  Ohio  company,  and  the  organization  and  name  of  the  former 
should  oease ;  that  the  Ohio  company  should  assume  said  property 
and  franchises  and  pay  all  the  debts  and  liabilities  of  the  Indioma 
company;  and  that  the  agreement  should  take  effect  on  December 
1,  1854.  Prior  to  the  consolidation,  there  had  been  bonds  issued 
by  the  Ohio  company  which  had  been  made  liens  on  her  road,  and 
after  the  consolidation,  bonds  were  issued  and  made  a  lien  on  the 
entire  road.     The  holders  of  the  first  bonds  issued  by  the  Indiana 
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company  sued  to  enforce  payment  of  their  bonds  by  foreclosure  of 
tbeir  mortgage,  the  trustee  having  rel^sed  to  sell  under  the  power 
in  the  mortgage.  The  suit  was  instituted  against  the  Eaton  and 
Hamilton  railroad  company,  which  appeared  and  defended. 
Beldy  1.  That  such  consolidation  at  least  effected  a  transfer  of  the 
property  of  the  Indihna  company  to  the  Ohio  company,  and  that 
the  suit  was  therefore  properly  brought  against  the  latter  company. 

2.  That  the  Ohio  company,  having  acquired  title  to  the  road  in  Indi- 
ana after  the  execution  of  said  two  mortgages,  took  the  same  sub- 
ject thereto,  and  that  the  holders  of  said  first  mortgage  bonds  have 
a  right  to  enforce  the  payment  thereof  by  the  foreclosure  of  said 
mortgage,  in  our  own  Courts,  and  sale  of  said  road  in  Indiana, 

3.  That  the  power  given  in  said  first  mortgage  to  the  trustee  to  sell 
the  property  in  certain  events,  if  it  could  be  exercised  by  him  at 
all,  did  not  preclude  said  bondholders  from  their  remedy  by  fore- 
closure, but  was  in  the  nature  of  a  cumulative  remedy. 

4.  That  the  Courts  of  Ohio  have  no  jurisdiction  to  enforce  the  rem- 
edy of  said  bondholders  by  the  foreclosure  of  said  mortgage,  and 
that  neither  the  agreements  nor  laws  above  referred  to  give  them 
tiny  such  jurisdiction,  even  if  such  jurisdiction  could  be  given  in 
any  way. 

5.  That  the  transfer  of  said  bonds  to  the  plaintiffs  by  the  Eaton  and 
Hamilton  company,  to  which  they  had  been  transferred  with  the 
other  property  of  the  Richmond  and  Miami  company,  was  not  ille- 
gal by  reason  of  the  fact  that  they  had,  before  maturity,  been  put 
into  circulation  by  the  latter  company,  into  whose  control  they  had 
returned  before  the  consolidation,  and  that,  said  bonds  being  com- 
mercial paper  and  transferrable  by  delivery,  said  Eaton  and  JJam- 
ilton  company  was,  perhaps,  estopped  to  deny  the  legality  of  iheir 
own  transfer. 

6.  The  pendency  of  a  suit  in  a  foreign  Court  can  not  be  pleaded  in 
bar  of  a  suit  on  the  same  cause  of  action  in  the  Courts  of  this  State. 

7.  When  a  note  is  made  payable  at  a  particular  place,  a  demand  of 
payment  there  need  not  precede  an  action  on  the  note,  but,  if  the 
defendant  in  such  action,  establishes  ability  and  readiness  at  the 
time  and  place  to  pay,  the  plaintiff  can  not  recover  costs. 
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APPEAL  from  the  Wayne  Circuit  Court. 

PBRKiN8y  J. — On  the  Ist  day  of  November ,  1852,  there  ex- 
isted a  corporation  in  the  State  of  Indiana^  created  under  a 
law  of  the  State,  with  power  to  construct  a  railroad  from 
mehmond,  Indiana,  to  the  Ohio  State  line,  a  distanpe  of  about 
six  miles.  The  corporation  was  known  by  the  name  of  the 
Biehmond  and  Miami  railroad  company. 

On  the  day  named,  that  corporation  issued  sixty  bonds  of 
1000  dollars  each,  payable  to  George  Carlisle  or  bearer,  and  on 
the  same  day  executed  to  said  CarlisUj  as  trustee,  a  mortgage 
on  the  six  miles  of  road  named,  as  security  for  the  payment 
of  the  principal  and  interest  of  the  bonds.  The  bonds  were 
guaranteed  by  a  railroad  company  in  OAio,  called  the  Hamil^ 
ton  and  Eaton  railroad  company,  created  by  or  under  a  law  of 
that  State,  and  vested  with  power  to  construct  a  railroad  from 
Hamilton^  Ohio,  to  the  State  line  of  Indiana,  in  the  direction 
of  Biehmond  in  the  latter  State.  In  1858,  the  Biehmond  and 
Miami  road  was  completed.  • 

On  the  1st  day  of  January,  1854,  forty  additional  bonds 
were  issued  by  the  Biehmond  and  Miami  company,  and  a 
second  mortgage  was  executed  thereby  to  Carlisle,  upon  the 
six  miles  of  their  road,  to  secpre  the  payment  of  them. 

The  first  mortgage  bonds  became  due  on  November  1, 1862, 
and  the  interest  on  them  was  payable  semi-annually,  but  was 
not  paid. 

John  Hunt  and  others,  plaintifis  below  in  this  suit,  are 
owners  of  fifty-seven  of  those  first  mortgage  bonds.  The 
plaintifib  had  required  Mr.  Carlisle,  the  trustee,  to  proceed  to 
enforce  their  rights  against  the  railroad  company,  under  the 
mortgage,  and  he  had  refused  to  do  so. 

Legislative  acts  of  Ohio  and  Indiana  authorized  the  Eaton 
and  Samilton  and  the  Biehmond  and  Miami  railroad  compa- 
nies to  consolidate,  upon  such  terms  as  might  be  agreed  upon, 
but  neither  of  those  aots  contained  any  provisions  surrender* 
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ing  the  jurisdiction  of  either  State  to  the  other  over  the  con- 
Bolidated  company.  At  their  date,  the  two  companies  eze- 
euted  the  following  articles  of  consolidation : 

*^  An  agreement  made  and  entered  into  by  and  between  the 
Richmond  and  Miami  railroad  company,  duly  incorporated  by 
the  General  Assembly  of  the  State  of  Indiana^  of  the  one 
part,  and  the  Eaton  and  Hamilton  railroad  company,  in  like 
manner  incorporated  by  the  General  Assembly  of  the  State 
of  OkiOy  of  the  other  part,  witnesseth  :  That, 

^^  Firstj  These  companies,  their  capital  stock,  their  roads, 
debts,  dues,  rights  in  action,  franchises,  interests,  and  prop- 
erty of  every  kind,  character  and  description,  shall  be,  and 
hereby  are,  merged,  united  and  consolidated,  into  one  joint- 
stock  company,  one  road,  one  interest,  and  one  property,  upon 
the  terms  following,  that  it  is  to  say: . 

^<  Secondj  The  corporate  name,  franchises,  rights,  immunities 
and  organizati(fn,  of  the  Eaton  and  Hamilton  railroad  com- 
pany, shall  be  preserved  and  remain  intact,  and  the  said  con- 
solidated company  shall  be  known  by,  and  its  business  tran- 
sacted, in  that  name,  in  every  sense,  as  if  this  consolidation 
had  not  taken  place,  except  so  far  merely  as  the  enlarged  in- 
terests of  the  company,  and  a  compliance  with  the  laws  of 
Indiaiui,  may  modify  the  same. 

*^  TAtr^,  The  debts,  dues  and  rights  in  action,  owing  to,  and 
accruing  in  favor  of,  the  said  Richmond  and  Miami  railroad 
company,  all  and  singular  the  rights  and  franchises,  the  road 
with  its  right  of  way,  fixtures  and  appurtenances,  depot  and 
other  station  grounds,  buildings  and  water  tanks,  with  all 
other  rights  and  interests  and  property,  real,  personal,  and 
mixed,  of  every  kind,  character,  and  description,  and  all  and 
singular,  the  interest,  right  and  titles  therein,  whether  legal 
or  equitable,  of  the  said  Richmond  and  Miami  railroad  com- 
pany, are  to  be,  and  are  hereby,  granted,,  transferred  and  con- 
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veyed  to,  and  merged  in,  those  of  said  Eaton  and  Hamilton 
railroad  company,  its  successors  and  assigns  forever,  as  fdlly 
and  completely,  to  all  intents  and  purposes,  as  they  are  now 
vested  in  the  said  Richmond  and  Miami  company. 

<<  Fourth,  The  said  Eaion  and  Hamilton  railroad  company  is 
to,  and  does  hereby,  assume  the  franchises,  rights,  immuni- 
ties and  liabilities  of  the  said  Richmond  and  Miami  railroad 
company,  and  especially  is  to  assume,  liquidate  and  pay  all 
debts,  dues,  and  liabilities,  outstanding  against  it,  and  to  that 
end  is,  so  far  as  the  unfunded  indebtedness  extends,  to  apply 
semi-annually,  to  its  liquidation,  an  amount  equal  to  one- 
seventh  of  the  net  surplus  earnings  of  the  entire  road,  until 
the  whole  shall  be  paid,  and  is,  upon  the  surrender  of  certifi- 
cates, or  other  evidence  of  ownership  of  the  capital  stock  of 
the  said  Richmond  and  Miami  company,  to  issue  to  the  party 
in  interest  evidence  of  ownership  of  a  like  amount  of  the  cap- 
ital stock  of  said  Eaton  and  Hamilton  railroad  company. 

"  Fifihy  This  agreement  shall  take  effect  and  be  in  force  on 
and  after  the  1st  day  of  December,  1854,  at  which  time  the 
name  and  organization  of  the  Richmond  and  Miami  company 
shall  cease,  and  its  separate  legal  identity,  franchises,  rights, 
interests,  property,  &c.,  vest  and  merge  into  those  of  the  said 
Eaton  and  Hamilton  company.    In  witness,"  &c. 

November  21st,  1854,  signed,  sealed,  &c.,  by  the  officers  of 
the  companies. 

Prior  to  the  consolidation,  bonds  and  mortgages  had  been 
issued  by  the  Hamilton  and  Eaton  company,  which  were  liens 
upon  the  road  of  that  company  in  Ohio. 

After  the  consolidation,  bonds  were  issued,  secured  by 
mortgages  on  the  entire  line  of  the  road,  in  addition  to  those 
issued  prior  thereto  by  the  separate  companies.  At  the  Spring 
term,  1860,  Hunt  and  others,  the  plaintiffs  in  this  suit, 
brought  their  action  in  the  Wayne  Circuit  Court,  Indiana,  to 
enforce  the  lien  of  the  first  mortgage  bonds,  owned  by  them^ 
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upon  the  six  miles  of  railroad  constructed  in  Indiana^  by  the 
Bichmond  and  Miami  railroad  company.  The  suit  was  brought 
against  Mr.  Garlisle,  the  trustee,  and  the  Eaton  and  Hamilton 
railroad  company. 

The  company  appeared  and  answered.  But  what  company 
was  it  that  thus  appeared  7  Were  there,  after  the  consolida- 
tion two  Eaton  and  Hamilton  railroad  companies,  one  in  Indi- 
ana and  one  in  Ohio  t  Did  the  Miami  company  still  exists 
with  her  separate  property,  as  a  distinct  corporation,  but  un- 
der the  new  name  of  the  Eaton  and  Hamiiton  railroad  com* 
pany  ?  See  the  Ohio  and  Mississippi  R.  jR.  Co,  v.  Wheeler ^ 
1  Black  (U.  8.)  Bep.  286.  And  was  the  suit  against  that  cor- 
poration? K  so,  the  suit  was  regularly  brought  against  the 
old  company  by  its  new  name.  The  President^  ^c.  v.  Jackson 
et  al.j  7  Blackf.  8&  But  did  the  consolidation  merge  the 
Richmond  and  Miami  company  in  the  Eaton  and  Hamilton 
company,  and  operate  to  transfer  the  property  of  the  former 
to  the  latter  7  And  was  this  suit  against  the  latter  company  7 
K  so,  the  latter,  the  Eaton  and  Hamilton  company,  of  OAio, 
was  the  proper  defendant,  and  the  Richmond  emd  Miami  com- 
pany was  not  a  necessary  party ;  nor  was  the  latter  a  neces- 
sary party,  even  if  not  merged,  provided  the  consolidation 
operated  to  transfer  the  property  of  that  company  to  the  Eaton 
and  Hamilton  company;  Burkham  v.  Beaver^  17 Ind.  867.  We 
think  it  did,  at  all  events,  effect  such  transfer;  see  The  Presi- 
denty  ^e.  v.  Jackson  et  al,j  supra;  and  that  this  suit  was  against 
the  Ohio  company ;  and  as  that  company  voluntarily  appeared 
to  the  suit,  there  is  no  question  as  to  the  proper  parties  being 
before  the  Court. 

But  we  must  look  a  little  more  closely  into  the  act  of  con- 
solidation o£^aid  companies.  What,  in  legal  effect,  did  it 
amount  to?  By  the  very  terms  of  the  alleged  consolidation, 
'Hhe  corporate  name,  franohises,  rights,  immunities  and  or- 
ganization, of  the  Eaton  and  Hamilton  railroad  company,  shall 
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be  preseryed  and  remain  intact/'  '^  The  name  and  organiza^ 
tion  of  said  Richmond  and  Miami  railroad  company  shall 
cease;"  but  all  the  property,  rights,  &c.,  of  the  latter  com- 
pany, "are  hereby  conveyed  to"  "the  said  Eaton  and  Ham^ 
iUon  railroad  company*" 

It  thus  appears  that  by  the  act  of  consolidation,  the  exact 
existence  of  the  Ohio  company  is  continued,  while  that  of  the 
Indiana  company  is  extinguished  after  all  its  property  is 
transferred  to  the  Ohio  company.  It  comes  to  this :  The  Eaton 
and  Hamilton  corporation  bought  out  the  Richmond  and  Mi- 
ami corporation,  and  now  owns  a  line  of  railroad,  six  miles 
of  the  west  end  of  which  is  in  the  State  of  Indiana^  and 
which  that  corporation,  though  a  foreign  one,  thus  owns  and 
operates,  under  the  authorily  of  a  law  of  Indiana.  And  the 
question  now  arises,  to  what  extent  can  the  Courts  of  Ohio 
exercise  jurisdiction  in  rem.  over  that  portion  of  the  road 
owned  by  the  Eaton  and  Hamilton  company,  which  lies  in 
Indiana  f 

The  question  arises,  under  these  circumstances.  It  is  set 
up  in  bar  of  this  foreclosure  suit,  as  we  will  call  it,  of  Hunt 
and  others,  that  a  prior  suit,  touching  the  same  matter,  has 
been  instituted  and  prosecuted  to  judgment,  in  the  Butler 
County  Court,  of  OhiOy  to  which  the  Eaion  and  Hamilton 
railroad  company,  and  Mr.  Carlisle^  the  mortgage  trustee,  for 
the  benefit  of  Hunt  and  others,  were  parties,  though  Hunt 
and  the  others  of  the  present  plaintiffs  were  not.  Tet  it  is 
claimed  that  the  Ohio  suit,  being  prior  in  time,  draws  juris- 
diction of  the  entire  jsubject  matter,  and  renders  it  necessary 
for  all  parties  in  interest  to  seek  an  adjudication  of  their 
rights  in  the  Court  where  it  is  or  was  pending. 

It  will  tend  to  clearness,  perhaps,  in  solving  tl^s  proposi- 
tion, if  we  first  ascertain  what  right  Hunt  and  others  had, 
which  a  Court  of  Justice  was  bound  to  enforce.  They  had  a 
mortgage  on  six  miles  of  railroad  lying  in  the  State  of  Indi- 
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anay  and  they  had  a  right,  if  necessity  required  it,  to  have  a 
judicial  decree  for  the  sale  of  that  six  miles  of  road,  and  a 
sale  for  the  making  of  this  money  secured  by  the  mortgage ; 
that  was  a  contract-right,  which  it  t^as,  perhaps,  not  in  the 
power  of  a  State  to  impair,  Gantley's  Lessee  y*  Ewing,  3  How. 
U.  S.  Rep.  707;  Scobey  v.  Gibsoriy  17  Ind.  572.  ttlvill  not  do 
for  the  ^mpany  to  say  that  that  six  miles  of  road  could  not 
be  sold  separately,  they  having  purchased  it  after  it  had  been 
mortgaged  separately,  subject  to  the  mortgage.  See  1  G.  & 
H.  528,  2  id.  291. 

It  is  true  that  the  mortgage  contains  a  grant  of  power  to 
the  trustee  to  take  possession,  &c.,  and  it  is  probable  that  he 
could  have  executed  the  power.  A  statute  of  this  State,  en- 
acted May  4, 1852,  indeed  forbids  a  power  of  sale  generally  in 
mortgages,  2  G.  &  H.  855 ;  but  a  later  statute,  appro^Hii'TuT?^ 
17, 1862, 1  G.  &  H.  651,  authorizes  sales  by  trustees  under 
powers  in  trust  mortgages.  See  2  G.  &  H.  291.  Both  these 
statutes  may  stand,  the  first,  however,  as  modified  by  the  sec- 
ond. But  the  power  of  sale  in  the  mortgage  did  not  exclude 
the  right  of  foreclosure  by  judicial  proceedings.  It  was  but 
a  cumulative  remedy.  At  all  events  the  creditors  had  a  right 
to  appeal  to  the  Courts  of  the  State.  See  the  authorities  cited 
in  a  note  to  Taber  v.  The  Cincinnati^  ^c,  Co.,  15  Ind.  ^QBb^ 
467 ;  Red.  on  Railways,  2  Ed.  p.  572  et  seq.j  and  notes. 

Indeed,  it  is  doubtful  if  parties  can,  by  contract,  oust  the 
jurisdiction  of  the  Courts.  It  has  been  said  that  "no  cause 
can  be  found  to  show  that  a  party  may  be  restrained,  by  way 
of  estoppel,  from  maintaining  an  action,  although  it  be  in 
violation  of  an  executory  contract,"  French  et  al.  v.  The  La- 
fayette^ ^c.y  5  McLean  461 ;  see  9  Ind.  R.  448,  Austin  v.  Sear^ 
ing,  16  N.  Y.  Rep.  112;  Perk.  Pr.  76. 

And,  it  may  be  observed,  in  a  foreclosure  suit  upon  a  trust 
mortgage,  the  Court,  in  the  exercise  of  its  general  powers, 
would  be  able  to  make  all  orders  necessary  to  adjust  the 
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rights  of  all  parties  in  interest,  in  the  properly  that  might  be 
embraced  in  its  decree,  according  to  the  trast. 

It  is  not  necessary  that  we  should  here  examine  the  ques- 
tion whether  with  the  road  bed,  &c.,  the  corporation  fran- 
chises can  be  sold.  It  is  enough  fpr  the  purposes  of  this  case, 
that  the  party  has  a  right  to  the  sale  at  least  of  the  real  es- 
tate proper.  But  see  Red.  on  Rail.  575  et  seq*  and  our  stat- 
utes supra.    Also,  2  Am.  L.  Reg.  (S.  8.)  p.  641. 

This  right  of  Jffunt  and  others  to  foreclosure  and  sale,  the 
Ohio  Court  could  not,  on  general  principles  of  international 
law,  enforce  for  them.  The  States,  as  between  themselves, 
are  foreign  to  each  other,  Story  on  Prom.  Notes  823 ;  and, 
although  the  Courts  of  one  of  these  States  may  act  in  per^ 
sonam  upon  an  individual,  touching  real  property  owned  by 
him  in  another  of  the  States^  even  to  ordering  him  to  sell  it^ 
yet  if  he  should  refuse  obedience  to  the  order,  the  Court 
could  not  appoint  a  commissioner  to  make  the  sale  in  his 
stead,  and  would,  in  fact,  be  powerless  to  affect  the  sale.  This 
has  been  repeatedly  decided  by  the  Supreme  Court  of  the 
United  States,  and  is  according  to  the  general  doctrine  of  in- 
ternational law.  Watts  V.  Waddle^  6  Pet.  889 ;  Boyce's  Execu^ 
torsf.  Grundy^  9  Pet.  275;  CaldioeU  v.  Carrington^  id.  86; 
Watfdns  v.  Holman,  16  Pet.  25.  See  15  How.  U.  S.  R.  288, 
and  16  id.  1 ;  Story's  Conf.  of  Laws,  §  §  17, 18,  550,  et  seq. 
See  The  Neio  Albany,  f^c,  JR.  R.  Co.  v.  Huff,  19  Ind.  444 ;  Stur- 
gis  V.  Fayy  16  Ind.  29 ;  Law.  Wheat.  Int  Law  pp.  280  to  280.. 

But  it  is  argued,  and  with  plausibility,  that  the  statute  of 
Indiana^  authorizing  railroad  companies  in  this  State  to  con- 
solidate with  companies  in  other  States,  embraces  in  it,  as  an 
incident,  the  grant  of  jurisdiction  to  the  courts  of  such  other 
States  over  such  consolidated  companies,  and  their  roads,  as 
may  be  formed. 

It  may  be,  but  we  do  not  so  decide,  that  this  State  might 
grant  jurisdiction  to  the  courts  of  another  State^  or,  at  leasts 
Vol.  XX.— 8' 
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grant  the  right  to  another  State  to  authorize  her  eoorta  to 
act  on  certain  matters  in  this  State,  or  to  constitate  a  oouri 
in  thid  State  to  act  upon  the  riglits  and  property  of  the  citi- 
zens of  such  other  State  in  this  State.    Nations  by  treaties 
provide  for  something  akin  to  this.    See  Law.  Wheat.  Int.  L. 
p.  224.    But  we  do  not  think  that  the  mere  grant  of  author- 
ity to  a  foreign  corporation  to  exercise  its  franchises  and  hold 
property  in  this  State  can  be  construed  as  containing  a  grant 
.lof  ju(&cial  jurisdiction  to  foreign  courts  over  the  property 
tat  Mich  corporation  in  this  State.    Such  jurisdiction  is  not  a 
Aeoeasily.    It  is  scarcely  consistent  with  the  rights  of  our 
{people,  or  the  dignity  of  the  State.    The  courts  of  this  State 
:.are  competent  to  afford  all  necessary  relief  in  rendering  do- 
.mestic  and  in  executing  foreign  judgments.    See  AspinwaU 
^Y.  Wheeler^  aJt,  this  term.    The  grant  could  hardly  be  held  to 
.extend  to  tlie  matter  of  taxation  and  sale  for  taxes,  but  it 
would  be  necessary  that  it  should  in  order  to  make  the  for- 
•eign  jurisdiction  ladequate  to  the  convenience  claimed  for  it. 
It  is  held  that  States  will  not  be  considered  to  have  parted 
with  jurisdictional  power  without  the  clearest  expression  of 
rthe  fact.     The  Newoasile^  ^c,  Co.  v.  ^^  Peru,  ^c.j  Co.,  8  Ind. 
jR.  464.    As  to  the  punishment  of  crimes,  see  Johns  v.  The 
State,  19  Ind.  421.    But  6ee  Law.  Wheat.  Int.  Law,  p.  281. 

Thus  far  we  have  proceeded  upon  a  somewhat  general  view 
of  the  subject.  It  is  proper  that  we  should  notice  some  of 
ithe  points  made  by  the  appellants  with  more  particularity. 
Premising,  however,  that  many  variances  are  amendable  below 
or  in  this  Court,  and  that  the  e^denee  is  not  of  record,  that  no 
motion  for  a  new  trial  was  interposed,  nor  was  any  particular 
exception  taken  below  to  the  lengthy  final  decree  or  judg- 
ment. 

The  first  paragraph  of  the  answer  to  the  original  com* 
plaint  denied  the  existence  of  either  tthe  Bichmond  and  JGamij 
or  the  JBaion  n,ndSamilton  railroad  company;  but,  by  the 
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articles  of  consolidation,  which  were  filed  with  die  complaint, 
and  whose  execution  was  not  denied  by  the  defendants,  the 
existence  of  both  these  corporations,  the  merger  of  the  for- 
mer in  the  latter,  and  the  continned  existence  of  the  latter, 
were  admitted. 

The  second,  third,  fourth  and  fifth  paragraphs  of  tlie  an- 
swer may  be  noticed  together.  They  aver  that  the  sale  of 
the  bonds  to  Hunt  and  others  was  illegal,  the  sale  of  a  part 
for  one  cause,  and  of  the  balance  for  another* 

1.  A  part  of  these  bonds  had  been  put  in  circulation  by 
the  Richmond  and  Miami  company,  into  whose  hands,  before 
maturity,  they  again  returned,  and  then  passed  by  the  trans- 
fer preceding  the  consolidation,  to  the  Eaton  and  HamiUon 
company,  by  which  they  were  re-issued,  before  due,  to  Hunt 
and  others.  The  mortgage  for  their  security  was  still  held 
by  the  trustee,  Mr.  Carlisle.  As  those  bonds  were  commer- 
cial  paper,  and  passed  by  delivery,  we  do  not  see  why,  under 
the  powers  and  property  possessed  by  the  Eaton  and  HamiUon 
company,  by  virtue  of  the  consolidation  and  preceding  con* 
veyance,  the  re-issue  was  not  legal.  Story  on  Prom.  Kotes, 
§  180.  Perhaps  the  company,  having  received  the  money,  is 
estopped.    Bed.  on  Rail.,  1  Ed.,  p.  576,  §  11. 

2.  A  part  of  those  bonds  were  on  pledge  to  Hunt  for  a 
debt  in  which  it  is  claimed  usurious  interest  was  included, 
and  the  Eaton  and  Hamilton  company,  after  the  consolida- 
tion, negotiated  them  to  Hunt  absolutely  in  discharge  of  the 
debt.  Now,  as  the  statute  authorized  the  company  to  dis- 
pose of  the  bonds,  at  such  rates  as  might  be  agreed  upon,  we 
do  not  think  that  facts  are  made  to  appear  in  this  case  which 

* 

will  authorize  this  Court,  over  the  judgment  of  the  Court 
below,  to  hold  the  sale  illegal  on  the  ground  of  absence  of 
power  in  the  directors.    Local  Laws  1851,  §  4. 

Other  paragraphs  set  up  the  proceedings  in  the  Butler 
County  Court  of  Ohio,    The  pendency  of  a  foreign  suit  can 
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not  be  pleadedi  even  in  a  transitory  action,  in  bar  of  a  rait 
lor  the  same  cause  in  this  State.  Cook  v.  lAtehfidd^  b  Sandf. 
R.  380;  DeArmond  v.  Bohn^  12  Ind.  607,  and  eases  cited. 
If  or  can  a  final  judgment  in  any  Oourt  be  pleaded  unless  it 
embraces,  in  comtemplation  of  law,  an  adjudication  upon  the 
matter  in  controversy  in  the  second  suit.  Kirkpahiek  t.  Sting- 
ley,  2  Ind.  269. 

In  the  case  at  bar,  aside  from  what  has  been  said  as  to  the 
jurisdiction  of  the  Ohio  Court,  the  judgment  in  that  Court 
did  not  purport  to  make  any  decree  touching  the  foreclosure 
of  the  mortgage  of  Hunt  and  others  upon,  and  the  sale  of  the 
six  miles  of  railroad  in  Indiana*     * 

Upon  another  peint  we  may  simply  observe,  that,  where  a 
note  is  payable  at  a  particular  place,  it  is  not  necessary  to 
allege,  in  a  suit  against  the  maker,  a  demand  of  payment  at* 
that  place,  before  suit  is  brought ;  but  if  the  maker  on  the  trial 
proves  that  the  money  was  at  the  place,  ready  to  be  applied 
in  payment  when  the  note  fell  due,  he  will  not  be  subject  to 
costs.     The  Indiana  and  Illinois  B.  JB.  Co.  v.  Davis,  [ante  6.] 

As  we  find  no  error  in  the  original  judgment,  it  is  not 
necessary  that  we  should  examine  the  suits  for  review. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

J.  L.  Miner,  BickU  ^  Burchenal,  for  the  appellant. 

J.  S.  Newman,  J.  F.  Kibbey  and  J.  P.  SiddaU^  for  the  ap- 
pellees. « 


Varnum  et  al.  v.  John  Hunt  et  al. 

APPEAL  jfrom  the  Wayne  Circuit  Court. 

Per  Curiam. — ^The  record  in  this  cause  presents  only  the 
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points  for  determination  which  are  decided  by  this  Court  in 
the  next  preceding  case,  and  the  judgment  is  therefore  the 
same.^ 

The  attorneys  of  record  were  the  same  whose  names  are 
appended  to  said  last  named  case. 

(1)  Petition  for  rehearing  oyermled,  in  this  and  the  next  preceding 
case,  Au^uii  26,  1863. 


m^m 


BUBTON  V.  CaLAWAT. 

Practiox. — ^Where  the  verdict  and  judgment  are  clearly  right  on  the 
eyidence,  this  Court  will  not  inquire  whether  the  inatruotion^of 
the  Court  below  were  strictly  correct  or  otherwise. 

Action — Trbspasskr. — Where  a  person,  in  the  first  instance,  acts 
under  an  authority  vested  in  him  by  law,  and  afterwards  abuses  it| 
or  fails  to  comply  with  the  terms  and  conditions  on  which  it  was 
granted,  he  must  be  deemed  a  trespasser  ah  iniUo, 

APPEAL  from  the  Madison  Circuit  Court 
WoRDBN,  J. — This  was  an  action  of  replevin  for  a  steer, 
hroQght  by  Calaway  against  Burton^  before  a  justice  of  the 
peace.  The  suit  was  commenced  on  the  1st  of  June^  1869. 
The  property  was  not  delivered  to  the  plaintiff  under  the 
writ,  but  on  the  trial  of  the  cause  in  the  Circuit  Court,  he 
had  judgment  for  its  value. 

The  errors  relied  upon  for  a  reversal  are  supposed  errone- 
ous instructions,  given  by  the  Court  to  the  jury.  We  have 
not  examined  the  instructions  with  that  care  which  they 
would  have  required,  had  the  case  been  doubtful  upon  the 
eridence.    The  verdict  and  judgment  are  so  clearly  right 
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upon  the  evidence,  that  we  think  it  immaterial  whether  the 
inetructions  were  strictly  correct  or  otherwise.  The  instruct 
tions  had  reference  to  the  duty  of  the  taker  up  of  an  estray 
animal,  and  we  shall  see  from  the  facts  in  the  case^  that  the 
defendant  was  not  prejudiced,  although  the  Court  helow  may 
liave  fallen  into  some  error  in  that  respect. 

The  important  facts  in  the  case,  and  they  are  estahlished 
heyond  doubt,  are,  that  the  steer  in  controversy  was  the  prop- 
erty of  the  plaintiff;  that  in  the  fall  of  1858,  he  was  running 
at  large;  that  on  the  2d  of  December j  1858,  the  defendant, 
professing  to  be  acting  under  the  estray  law,  took  him  up  as 
an  estray,  as  will  appear  from  the  following  affidavit,  made 
by  him  before  a  justice  of  the  peace: 

**  George  Burton  swears  that  the  marks,  brands,  or  appear- 
ances of  the  estray  steer,  that  he  took  up  on  the  2d  day  of 
December^  1858,  have  not  been  changed  by  him  nor  any  other 
person,  to  his  knowledge,  since  the  same  became  estray." 

Afterwards,  on  the  18th  of  December^  1858,  the  steer  was 
duly  appraised  at  the  Bum  of  12  dollars.  On  the  2d  of  Juney 
1859,  the  defendant  reported  the  steer  to  a  justice  of  the 
peace  as  not  having  been  claimed  and  proven,  and  the  justice 
issued  his  warrant  to  a  constable,  for  the  sale  of  the  animal 
The  constable  having  advertised  the  steer  for  sale,  on  the 
day  fixed  therefor,  called  on  the  defendant  and  demanded 
him,  but  the  defendant  would  not  give  him  up,  and  the  con* 
stable  not  finding  the  steer,  no  sale  was  made.  Afterwards 
the  defendant  sold  the  animal  at  private  sale,  and  so  far  as 
appears,  retained  the  proceeds. 

The  statute  requires  that  animals  estray,  other  than  horses, 
mules,  or  assess,  the  appraised  value  of  which  exceeds  10  dol- 
lars, not  claimed  and  proven  within  six  months  after  taking 
up,  shall  be  reported  by  the  taker  up  to  some  justice  of  the 
peace  of  the  proper  township,  within  five  days  after  the  ex- 
piration of  the  time  herein  specified.    The  justice  is  there- 
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apon  required  to  issue  his  warrant  to  a  constable  for  the  sale 
of  the  property.  The  constable  is  required  to  sell  the  prop- 
erty, after  giving  the  required  notice,  and  return  the  order 
and  the  proceeds  of  the  sale  to  the  justice,  retaining  a  dollar 
for  his  services;  and  the  justice  is  required  to  pay  the  pro- 
ceeds to  the  county  treasurer  after  deducting  a  proper  amount 
to  be  paid  to  the  taker  up,  and  50  cents  for  his  own  fee.  1 
R.  S.  1852,  p.  277,  sees.  8  and  9. 

It  will  be  seen  that  the  defendant  acted  in  plain  and  open 
violation  of  the  law,  in  refusing  to  deliver  up  the  animal  to 
the  constable  for  sale,  and  in  afterwards  selling  it  himself  at 
private  sale.  He  undertook  to  justify  his  taking  and  deten- 
tion of  the  steer  under  the  provisions  of  the  estray  law,  and 
yet  acted  in  open  and  palpable  violation  of  that  law.  It  is 
clear  upon  principle  and  authority  that  his  disregard  of  the 
law,  in  the  particulars  above  indicated,  makes  him  a  tres- 
passersaft  initio.  And  inasnluch  as  he  must  be  regarded  as  a 
trespasser  from  the  be^nning,  it  is  not  material  to  inquire 
whether,  up  to  the  1st  of  June,  1859,  when  this  suit  was  comr 
menced,  he  had  complied  with  the  law  or  not.  The  property 
was  not  delivered  to  the  plaintiff  by  virtue  of  the  writ  of  re- 
plevin, but  continued  in  the  possession  or  under  the  control! 
of  the  defendant.  If  he  wished  to  justify  his  taking  of  the 
steer  under  the  estray  law,  it  was  as  much  his  duty  to  com- 
ply with  the  law  after  the  commencement  of  this  suit  as  it 
was  before.  The  commencement  of  this  suit  did  not  absolve 
him  ft'om  the  duty  of  delivering  up  the  steer  for  sale,  nor  did 
it  justify  him  in  selling  the  animal  himself.  If  it  be  urged 
that  the  plaintiff  must  have  had  a  good  cause  of  action  at 
the  time  ho  commenced  his  suit,  the  answer  is  that  he  had 
such  cause  of  action,  the  subsequent  conduct  of  the  defend- 
ant showing  that  he  was  all  the  time  a  trespasser  in  inter- 
meddling with  the  steer.  The  following  extract  from  Broom's^ 
Max.  p.  221,  will  place  this  matter  in  a  clear  light : 
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'^  The  lawy  in  some  cases,  jadges  of  a  man's  previoas  inten- 
tions by  his  subsequent  acts;  and  on  this  principle,  it  was  de- 
cided in  a  well  known  case,  that  if  a  man  abuse  an  authority 
given  him  by  the  law,  he  becomes  a  trespasser  ah  initio;  but 
that,  where  he  abuses  an  authority  given  him  by  the  party, 
he  shall  not  be  a  trespasser  ab  initio.  The  reason  assigned 
for  this  distinction  being,  that  when  a  general  authority  or 
license  is  given  by  the  law,  the  law  judges  by  the  subsequent 
act,  quo  animoy  or  to  what  intent  the  original  act  was  done; 
but  when  the  party  himself  gives  an  authority  or  license  to 
do  anything,  as  to  enter  upon  land,  he  can  not  for  any  sub- 
sequent ca^ise,  convert  that  which  was  done  under  the  sanc- 
tion of  his  own  authority  or  license,  into  a  trespass,  ab  initio; 
and  in  this  latter  case,  therefore,  the  subsequent  acts  only 
will  amount  to  trespass. 

For  instance,  the  law  gives  authority  to  enter  a  common 
inn  or  tavern,  in  like  manner  to  the  owner  of  the  grcnnd  to 
distrain  damage-feasant,  and  to  the  commoner  to  enter  upon 
the  land  to  see  his  cattle.  But,  if  he  who  enters  into  the  inn 
or  tavern  commits  a  trespass,  or  if  the  owner  who  distrains 
a  beast  damage-feasant  works  or  kills  the  distress,  or  if  the 
commoner  cuts  down  a  tree,  in  these  and  similar  cases  the 
law  adjudges  that  the  party  entered  for  the  specific  purpose 
of  committing  the  particular  injury,  and,  because  the  act 
which  demonstrates  the  intention  is  a  trespass,  he  shall  be 
adjudged  a  trespasser  ab  initio ;  or,  in  other  words,  the  subse- 
quent illegality  shows  the  party  to  have  contemplated  an  ille- 
gality all  along,  so  that  the  whole  becomes  a  trespass.''  Vide 
also,  upon  this  doctrine  Jarrett  v.  Oxoaihmeyj  5  Blackf.  287. 

This  doctrine  has  been  repeatedly  applied  in  cases  similar 
to  the  present.  Thus  in  the  case  of  Sherman  v.  Braman^  IS 
Met  407,  it  was  said :  ^^  The  defendant  having,  in  the  first 
instance,  acted  under  an  authority  vested  in  him  by  law,  and 
;afterwards  abused  it,  or  failed  to  comply  with  the  terms  and 
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conditions  on  which  it  was  granted,  must  be  dee^d  a  tres- 
passer ab  initioJ*  To  the  same  effect  are  Coffin  et  al.  v.  Field 
et  (d.y  7  Cush,  855;  and  Morse  v.  Beed^  28' Maine  481. 
Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs.^ 
W.  R.  Piersej  H.  D.  Thompson^  and  R.  N.  WiUiamSy  for  the 
appellant. 

Walter  Uarchj  for  the  appellee. 

(1)  Petition  for  rehearing  oyermled,  AttguU  26, 1863. 


Tylbe  el  al  v.  Wilkbrsoh. 

ivy    rsM 

JUBISDICTION. — The  Circuit  and  Common  Pleas  Courts  have  juriBdic-      ~8o  479 

us    fiXB 

tion,  on  the  application  of  his  creditors,  to  set  aside  a  fraudulent      — "^ 
sale  of  real  estate,  made  by  a  deceased  person. 

APPEAL  from  the  Jennings  Circuit  Court 

Per  Curiam. — Suit  by  creditors  of  a  deceased  person  to  set 
aside  a  fraudulent  sale  of  real  estate.  We  think  the  suit  will 
lie  for  that  purpose.  See  McNaughton  v.  Lamb^  2  Ind.  642, 
and  Love  v.  Mikals. 

The  distribution  of  assets  among  creditors  must  be  made 
by  the  Common  Pleas  Court,  and  claims  must  be  allowed  or 
litigated  in  that  Court,  and  the  accounts  of  administrators 
must  be  there  settled. 

The  Common  Pleas  Court  would  undoubtedly  have  juris* 
diction  to  set  aside  a  fraudulent  conveyance  in  such  case, 
order  a  sale,  and  distribution  of  the  proceeds.  Economy 
would  dictate  the  selection  of  that  forum  in  the  first  instance; 
but  we  can  not  say  that  the  Circuit  Court  may  not  set  aside 
the  fraudulent  conveyance.    The  right  of  the  administrator, 
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tAsOj  to  inititate  proceedings  to  set  aside  a  fraudalent  sale  is 
camulatiTe.    See  2  G.  &  H.  511. 

The  judgment  is  reversed,  with  costs.  Cause  remanded  for 
further  proceedings,  with  leave  to  amend.^ 

A.  C.  Downeyy  for  the  appellants. 

S.  C.  Newcomb  and  J.  S*  Tarkmgtonj  for  the  appellee. 

(1)  Petition  for  rehearing  overruled,  Augutt  26,  1863. 


m%m 


Daogt  17.  Cronnbllt  et  al. 

Statutes  Construxd— Arbitration. — The  statute  relative  to  arhi- 

trations  and  umpirages  does  not  contemplate,  nor  provide  for,  the 

arbitration  of  a  cause  pending  in  Court. 
Befkrenoe — Referee. — The  statute  on  the  subject  of  trials  by 

referees  does  not  require  the  referee  to  be  sworn  unless  the  parties 

require  it. 
The  parties  making  a  reference  may  agree  that  the  referee  may  avail 

himself  of  the  advice  of  another  person  in  the  determination  of  the 

matters  referred  to  him,  but,  in  such  case,  it  will  not  be  necessary 

for  such  person  to  sign  the  report. 
The  admissions  of  the  referee  are  inadmissible  to  impeach  his  report 

APPEAL  from  the  Putnam  Circuit  Court. 

WoRDEN,  J. — Suit  by  Da^^y  against  the  appellees  for  goods, 
wares,  merchandize,  &c.,  on  a  special  contract,  and  on  aoconnt 
stated,  claiming  damages  in  the  sum  of  26,000  dollars. 

Answers  were  filed  setting  up,  amongst  other  things,  a 

setro£ 
The  parties  entered  into  the  following  agreement,  xiz : 
Addison  Daggy  v.  Joseph  F.  CronneUy  and  Patrick  H.  Flah 
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erty:  It  is  agreed  b}'  and  between  the  parties  in  the  above  en- 
titled  cause,  now  pending  in  the  Putnam  Circuit  Court,  that 
all  the  matters  in  controversy  between  said  parties  shall  be 
referred,  for  full  and  final  settlement,  to  Jacob  D.  Earl^,  of 
Terre  HaiUey  provided  he  shall  be  willing  to  do  so,  if  not,  then 
to  some  other  person  to  be  agreed  upon  by  said  parties ;  said 
referee  to  be  assisted  and  advised  in  said  adjustment  by  Judge 
Claypooly  of  Terre  Haute^  or  Judge  CowgiUj  of  Greencastley 
which  ever  may  be  most  convenient ;  and  the  same  to  be  so 
submitted  as  aforesaid  within  a  reasonable  time,  at  the  con- 
venience of  said  Early y  and  his  award  shall  be  full  and  final 
between  said  parties,  and  each  of  said  parties  is  authorized 
and  permitted  to  introduce  testimony  before  said  referee,  by 
deposition  or  by  witness  in  person,  and  his  award  shall  be 
filed  in  this  Court,  and  judgment  entered  thereon/' 

Mr.  Jacob  D.  Early ^  having  consented  to  act  as  such  referee, 
and  Judge  CotogiU  being  present  to  assist  and  advise  him  as 
provided  for,  the  matters  were  submitted  to  the  refj^ree,  who 
having  heard  the  evidence  and  the  argument  of  counsel,  be- 
ing aided,  &c.,  by  Judge  CowgiUy  made  his  report  to  the 
Court,  to  the  efiect  that  the  defendants  were  not  indebted  to 
the  plaintifi^  but  that  on  the  contrary  the  plaintifiT  was  in- 
debted to  the  defendants  in  the  sum  of  1,500  dollars,  which 
sum  he  awarded  and  adjudged  should  be  paid  by  the  plaintiff 
to  the  defendants. 

This  report  being  filed,  many  objections  were  made  to  it, 
which  need  not  be  here  noticed  in  detail.  The  most  of  the 
objections  were  based  upon  the  theory  that  the  proceeding 
was  an  arbitration,  nnd  not  a  reference.  We  are  of  opinion 
that  the  proceeding  should  be  regarded  as  a  reference,  under 
the  provisions  of  the  statute  providing  for  ^^  Trial  by  Refer- 
ees,'' 2  B.  8. 1852,  p.  116.  The  statute  relative  to  arbitra- 
tions and  umpirages  (2  B.  8.  1852,  p.  227)  does  not  contem- 
plate nor  provide  for  the  arbitration  of  a  cause  pending  in 
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Coort,  Francis  v.  AmeSj  14  Ind.  251.  But  the  statute  does 
provide  that  if  the  subject  matter  of  auy  suit  pending  in  any 
Court  might  originally  have  been  submitted  to  arbitration,  the 
parties  to  such  suit,  their  agent  or  attorney  at  law,  may  con- 
sent, by  rule  of  Court,  to  refer  the  matter  to  referees,  whose 
report  shall  be  deemed  and  taken  to  be  as  available  in  law  as 
the  verdict  of  a  jury,  2  R.  8. 1852,  p.  282,  §§  22,  28,  24.  The 
agreement  of  reference  in  this  case  provides  that  the  matters 
shall  be  referred,  Ac,  and  the  person  to  whom  it  is  referred  is 
called  ^'  said  referee."  To  be  sure,  the  agreement  speaks  of 
the  report  of  the  referee,  as  his  award,  but  we  are  of  opinion 
that,  taking  the  language  of  the  agreement  of  reference  alto* 
gether,  and  considering  the  provisions  of  the  statute,  the  pro- 
ceeding was  a  reference  under  the  statute,  and  not  an  arbitra- 
tion. The  report  of  the  r^eree,  having  the  effect  of  the  ver- 
dict of  a  jury,  (see  The  Board  of  Trustees^  ^c,  v.  Huston^  12 
Ind.  276),  it  is  obvious  that  few,  if  any,  of  the  objections 
which  might  be  made  to  the  award  of  an  arbitrator  can  pre- 
vail against  it.  We  will  notice  such  objections  as  seem  to 
require  it.  The  referee  was  not  sworn.  The  statute  does 
not  require  him  to  be  sworn  unless  the  parties  require  it, 
which  it  does  not  appear  was  done.  Section  23,  above  cited. 
The  report  was  not  signed  by  Judge  CowgilL  This  was  not 
necessary.  He  was  not  a  referee,  but  was  merely  chosen  by 
the  parties  to  advise  and  assist  the  referee.  The  plaintiff 
offered  to  prove  the  admission  of  Mr.  Early  for  the  purpose 
of  impeaching  his  report.  This  was  clearly  incompetent. 
The  report  stands  upon  the  footing  of  a  verdict,  and  the  ad- 
mission of  the  referee  can  no  more  be  given  in  evidence  to 
impeach  it,  than  can  the  admissions  of  a  juror  to  impeach 
his  verdict.  We  pass  over  other  objections,  based  upon  the 
supposition  that  the  report  should  be  regarded  as  an  award. 
The  evidence  on  which  the  referee  made  his  report  is  not 
before  us,  nor  was  any  exception  taken  before  hinu     The 
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Court  below  rightly  rendered  judgment  on  the  report  in  favor 
of  the  defendants,  for  the  amount  found  by  the  referee. 

Per  Curiam. — ^The  judgment  below  is  affirmed  with  costs 
and  2  per  cent,  damages.^ 

Addison  Daggy  and  D.  E.  WUUamson^  for  the  appellant. 

McDonald  ^  Boache,  for  the  appellees. 

(1)    Petition  for  rehearing  oyerruled,  August  26,  1863. 


^f  ■ 


Edmunds,  Treasurer,  &c.  v.  Gookins  et  al. 

TsB&E  Haute — Annexation. — Section  83  (Acts  1857,  p.  70)  cures 
any  defect  in  the  previous  annexation  of  territory  contiguous 
to  a  city  organized  under  the  general  act  for  the  organization  of 
cities,  where  the  city  has  filed  a  plat  or  map  of  surrey,  defining  the 
metes  and  houndaries  of  such  annexed  territory,  in  the  office  of  the 
recorder  of  the  proper  county. 

APPEAL  from  the  Vigo  Circuit  Court. 

WoRDBN,  J. — ^In  1856  the  common  council  of  the  city  of 
Terre  Haute,  by  resolution,  extended  the  city  limits,  taking 
in  certain  territory  contiguous  thereto.  They  also  filed  a  copy 
of  the  resolution,  with  plat  and  map  of  survey,  &c.,  in  the 
proper  recorder's  office,  as  provided  for  by  section  81, 1  R.  8. 
1852,  p.  220. 

Taxes  having  been  assessed  by  the  city  against  the  appellees 
in  this  case,  on  property  thus  annexed,  they  filed  a  complaint 
against  Edmunds j  the  treasurer,  to  restrain  the  collection  of 
such  taxes. 

On  the  final  hearing  of  the  cause,  it  was  adjudged  by  the 
Court  that  the  resolution  extending  the  limits  of  the  city  was 
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null  and  void,  and  that  the  defendant  be  eiyoined  from  the 
collection  of  the  taxes. 

The  objection  urged  against  the  resolution  is,  that  the  ter- 
ritory thus  annexed  had  not  been  laid  off  into  lots  and  plat- 
ted, according  to  the  true  intent  and  meaning  of  the  section 
of  the  statute  above  cited. 

We  shall  not  discuss  the  validity  of  the  original  annexa- 
tion, for  the  reason  that  a  subsequent  statute  cures  any  sup- 
posed defect. 

The  act  of  March  9th,  1857,  on  the  subject  of  the  incorpo- 
ration of  cities,  Ac,  contains  the  following  provision :  "When- 
ever any  city,  incorporated  under  the  acts  hereby  repealed, 
shall  have,  since  the  adoption  of  said  acts  by  said  city  hereto- 
fore, by  a  resolution  of  the  common  council,  annexed  any 
territory  contiguous  to  said  city,  and  shall  have  filed  a  plat  or 
map  of  8urve}%  defining  the  metes  and  boundaries  of  such  an- 
nexed territory,  in  the  office  of  the  recorder  of  the  proper 
county,  such  annexation  of  territory  shall  be  deemed  to  be 
valid  and  effectual,  and  such  annexed  territory  shall  be 
deemed  a  part  of  such  city,  and  within  the  jurisdiction  of  the 
same,  from  the  time  of  the  adoption  of  the  said  resolution," 
Acts  1857,  p.  70,  §  88. 

We  are  unable  to  perceive  any  reason  why  the  above  stat- 
ute should  not  be  deemed  applicable  to  the  annexation  thus 
made ;  nor  do  we  think  there  is  any  well-founded  olijection 
to  the  law  itself. 

Per  Curianu — The  judgment  below  is  reversed  with  costs, 
and  the  cause  remanded.^ 

McDonald  ^  Roaches  Charles  ¥.  PaUersQn  and  Macky  for  the 
appellant. 

Z).  W.  Voorfiees  and  J.  E.  Risley^  for  the  appellees. 

(1)    Petition  for  rehearing  overruled,  Attgial  26, 1863. 
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Pbaotiob — Limitation. — ^Where  a  cause  was  tried  in  Octoher^  1853, 
and  an  appeal  taken  and  transcript  filed  in  this  Court,  and  process 
issued  to  a  resident  defendant,  and  deliyered  to  the  proper  officer,  in 
September  J  1856,  the  appeal  was  not  barred  by  the  statute  of  lim- 
itations, the  commencement  of  a  suit,  or  appeal,  dating  from  tho 
issue  and  delivery  of  process  to  the  proper  officer,  and  it  is  not  ma- 
terial whether  the  process  was  served  within  three  years  or  not. 

Practice  in  Supreme  Court. — In  this  Court,  the  answer,  "  %n  nulla 
ett  erratum^"  is  a  demurrer,  usually  called  the  joihder  in  error,  and 
the  answer  at  the  same  time  of  the  statute  of  limitations,  or  other 
matter  of  fact,  does  not  operate  as  a  waiver  of  the  joinder  in  error. 

Overruled  Cases. — The  case  of  Smith  v.  Chnlan^  14  Ind.  513,  so 
far  as  the  decision  therein  is  inconsistent  with  the  ruling  in  the 
foregoing  case,  is  overruled. 

APPEAL  from  the  NoHe  Common  Pleas. 

Per  Curiam. — The  judgment  in  this  ease  was  rendered  in 
October^  1858.  The  transcript  was  filed  in  the  Supreme  Court 
in  September^  1856,  and  process  issued  to  a  resident  defendant. 

A  suit  is  held  to  be  commenced  in  this  State,  when  the 
process  in  it,  for  the  defendant,  is  regularly  delivered  to  the 
officer  for  service.  Hancock  v.  Ritchie^  11  Ind*  48 ;  id.  854. 
The  appeal  is  not  barred  by  the  statute  of  limitations. 

It  is  claimed  that  the  case  is  before  us  upon  the  evidence, 
and  that  the  judgment  is  not  supported  by  the  evidence. 
This  is  the  only  point. 

If  the  transcript  before  us  does  contain  all  the  evidence,  it 
shows  that  the  judgment  below  is  right.  If  it  does  not  con- 
tain all  the  evidence,  we  must  presume  that  the  judgment  is 
right.  It  does  not  purport  to  contain  all  the  evidence.  It 
does  not  conform  to  the  rule  of  this  Court.  See  Branham  v. 
Bradford^  17  Ind,  47. 

A  point  of  pleading  and  practice  must  be  noticed. 


480  SUPREME  COURT  OP  DTDIANA. 


Evans  v,  Galloway. 


To  the  assignment  of  errors  the  appellee  answered : 

1.  In  nullo  est  erratum. 

2.  That  the  appeal  was  not  taken  within  three  jears,  in 
other  words,  the  statute  of  limitations. 

It  is  claimed  that  the  answer  of  the  statute  of  limitationB 
waived  the  joinder  in  error,  and  that  such  waiver  and  plea 
of  the  statute  operated  to  admit  the  errors  assigned. 

The  answer  of  no  error  was  a  demurrer.  The  answer  of 
the  statute  was  of  matter  of  fact. 

In  the  nisi  prius  Courts  the  answer  of  fact  would  be  a 
waiver  of  a  demurrer  to  the  pleading  to  which  the  answer  of 
fact  was  addressed. 

But  this  rule  cannot  be  applied  to  proceedings  in  the  Sa 
preme  Court. 

The  first  pleading  on  tne  part  of  the  appellant  in  this  Court 
is  an  ^Bignment  of  errors  in  law.  This  assignment  precedes 
any  answer  by  the  appellee.  Yet,  as  the  law  allows  the  de- 
fence of  the  statute  and  some  other  matters  of  fact,  as  well 
as  a  demurrer  in  law,  to  be  answered,  they  must,  almost  nec- 
essarily, be  answered  simultaneously;  at  all  events,  they  cer- 
tainly may  be.  See  the  statute  cited  in  14  Ind.  on  p.  514. 
The  case  of  Smith  v.  Gonlan^  14  Ind.  513,  so  far  as  it  conflicts 
with  this  opinion,  is  overruled. 

The  judgment  is  affinned,  with  costs.^ 

Walter  March,  for  the  appellants. 

(1)  Petition  for  rehearing  overruled,  Augwt  26,  1863- 
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Shxrifv'b  Sals — ^Pbopsbtt  Subjsot  to  Exkoution — A  judgment 
is  DO  lien  on  land  which  the  debtor'holds  by  ft  bond  conditioned  for 
the  execution  of  a  title  on  payment  of  the  purchase  money,  though 
he  had  talcen  possession  and  paid  the  money,  either  before  or  after 
the  rendition  of  the  judgment ;  and  a  sheriff's  sale,  on  execution 
against  the  obligee,  of  land  so  held,  conyeys  to  the  purchaser  no 
effeetive  interest  in  the  premises,  and  gives  him  no  right,  by  way 
of  subrogation,  or  otherwise,  to  take  the  place  of  the  obligee  in  the 


APPEAL  from  the  Oioen  Circuit  Court. 

Davison,  J. — ^The  appellant,  who  was  the  plaintiffi  Buad 
Wylie  WUliamSj  Joseph  E.  Goss,  WiUiam  D.  AUxomderj  Cur- 
tis G.  Hussty  and  Noah  AUison^  president  of  the  Bank  of 
Oosportj  alL^gingy  in  hia  oomplainty  that  in  December^  I8689  he 
recovered,  in  the  Putnam  Circuit  Court,  a  judgment  against 
WiUiam  D.  Alexander^  then  the  president  of  said  bank,  and 
others,  stockholders  therein,  for  6,000  dollars;  that  an  ezecn- 
tion  was  duly  iasued  thereon,  and  by  virtue  of  it  the  sheriff 
levied  on  parts  o{  lots  Nos.  8  and  4,  in  block  No*  10,  in  the 
town  of  Gosport^  fronting  24  feet  on  Main  street  in  said 
town;  and  that  afterwards,  in  Jvly^  1859,  the  property  so 
levied  on  was  duly  offered  for  sale  by  the  sheriff,  and  by  him^ 
for  the  consideration  of  200  dollars,  dnly  sold  to  the  plainti^ 
who  received  a  deed  pnrsoant  to  the  sale,  whereby  all  the 
right  of  said  bank  in  and  to  said  property  passed  to  and  be- 
came vested  in  him ;  that  the  property  was  purchased  by  the 
bank  of  WiUiam  D.  Alexander^  Curtis  G.  Hussey  and  Joseph 
E.  Goss;  that  is  to  say,  she  purchased  12  feet  of  it  £rom  Al- 
exander^ and  the  residue,  being  12  feet,  from  Sussey  and  6^ss, 
for  which  she  agreed  to  pay  600  dollars;  to  be  paid  as  fol- 
lows :  250  dollars  to  Alexander^  and  260  dollars  to  Hussey  and 
Goes ;  that  the  bank,  inpnrsuance  of  her  purchase,  took  pes- 
Vol.  XX.— 81 
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seeeioQ  of  the  property,  and  with  the  consent  of  the  vendors 
erected  thereon  a  banking  house,  which  cost  her  1200  dol- 
lars, and  which  she  occupied  peaceably  for  at  least  three 
years;  and  that  during  the  time  the  bank  so  occupied  the 
property,  the  said  Alexander^  as  also  the  said  ffussey  and  GosSj 
were  and  still  are  severally  indebted  to  her  in  sums  of  money 
which,  in  amounts,  exceed  the  several  sums  which  she  agreed 
to  pay  them  respectively  for  the  property;  that  they,  Alezan- 
der^  and  Hussey  and  Goss,  have,  up  to  this  time,  failed  and 
neglected  to  make  to  the  bank  a  conveyance  for  the  property 
sold  to  her  as  aforesaid,  and  that  in  the  meantime  the  12  feet 
purchased  of  Alexander  was  levied  on  as  his  property,  by  vir- 
tue of  an  execution  against  him,  was  offered  for  sale  by  the 
sheriff,  and  bid  off  by  the  defendant,  WUliamSy  who,  at  the 
time,  had  full  notice  of  previous  sale  to  the  bank,  of  her  pos- 
session of  the  property,  and  of  the  improvements  which  she 
had  made  thereon.  And  the  plaintiff  avers  that  he  has  suc- 
ceeded to  all  the  rights  of  the  bank  in  and  to  said  property 
and  the  building  thereon ;  that  he  is  now  in  possession  of  the 
same  under  his  purchase  at  sheriff's  sale ;  that  he  is  entitled 
to  a  conveyance  from  Alexander,  and  from  Hussey  and  Goss, 
who  are  respectively  entitled  to  a  credit,  each  for  250  dollars, 
•on  their  respective  indebtedness  to  the  bank,  making  in  all 
600  dollars,  with  interest,  &c. ;  and  that  WOliams  is  entitled 
to  no  right,  interest  or  estate  in  virtue  of  his  purchase  as 
aforesaid.  The  relief  sought  is,  that  the  bank  shall  enter 
and  allow  to  Alexander  a  credit  upon  his  indebtedness  to  her, 
on  general  account,  of  250  dollars  with  interest,  in  discharge 
and  payment  of  the  purchase  money  due  to  him,  and  that  a 
like  sum  and  interest  be  allowed  to  Hussey  and  GosSy  by  way 
of  a  credit  on  general  account  with  the  bank,  in  payment  of 
the  purchase  money  due  to  them ;  that  the  bank  be  compelled 
to  enter  and  allow  said  credits  respectively ;  that  the  title  of 
WHUams  to  the  property  be  declared  a  nullity,  and  that  Alez-^ 
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ander^  and  Siissey  and  OcsSj  convey  the  eame  to  the  plaintiff, 
4c. ;  and  that  he  have  other  relief,  Ac. 

The  defendants  demurred  to  the  complaint;  the  Court  bu8- 
tained  the  demurrer,  and  the  plaintiff  excepted,  &c.  Final 
judgment  was  rendered,  Ac. 

The  complaint  assumes  that,  by  the  sheriff's  sale  and  con- 
veyance, all  the  rights  of  the  bank  in  and  to  the  property 
passed  to  and  vested  in  the  plaintiff.  Thie  position  can  not 
be  maintained.  The  judgmest  upon  ^e  execution  issued 
was  no  lien  on  the  property;  the  bank  had  not  the  legal  title, 
and  the  result  is  the  sheriff's  sale  was  inoperative  and  did  n«t 
invest  the  plaintiff  with  any  effective  interest  in  the  prenuses. 
Modisett  v.  Johnsortj  2  Blackf.  481.  This  decision  has  been 
recognized  as  correct  by  various  adjudications  of  this  Court, 
and  is  decisive  of  the  point  under  diAcussion.  But  the  appel- 
lant insists  that  though  he  may  not  have  any  rights  growing 
out  of  the  sheriff's  sale,  still,  ^*  upon  the  facts  conceded  by 
the  demurrer,  he  is  entitled  in  equity  to  compel  the  entry  of 
the  credits  for  the  money  actually  paid  by  the  grantors,  and 
to  compeMeeds  from  them."  "So  argument  or  autherity  has 
been  adduced  in  support  of  these  propositions,  nor  do  we 
know  of  any.  Perhaps  the  facts  alleged,  if  they  exist,  would 
entitle  the  plaintiff  to  proceed  under  the  statute  regulating 
^  proceedings  supplementary  to  exeeution ; "  but  this  is  not 
such  a  proceeding,  nor  has  he  any  rights  deduceable  from  the 
alleged  facts  which  would  authorize  the  Court,  upon  his  com- 
plaint, to  compel  the  entry  of  the  credits,  or  the  conveyance 
of  the  property.  We  think  the  demurrer  waa  well  taken, 
and  hence  the  judgment  must  be  affirmed* 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs.^ 

McDcmald  ^  Bodchcy  for  the  appellant. 

(1)  Petition  for  rehearing  oyemiled,  Atiyu$t  26, 1863. 
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Pkaotiox. — ^Where  the  reeord  on  sppeal  does  not  eoniain  all  the  m- 
danoe,  Hidn  Court  will  pTMnme  that  the  judgment  isi  ike  Court  be- 
low was  sustained  hy  ^e  eridenee. 

Fraudulxnt  Convstanci. — ^A  conyeyanoe,  fimudulent  as  to  cied- 
itoFB,  noay  be  valid  between  the  parties,  and  be  enlbreed  as  between 
them,  and  espeeiallj  in  fkw<n  of  a  third  person  to  whom  a  promise, 
growing  out  of  such  transaction,  had  been  made. 

APPEAL  from  the  Madison  Oommon  Pleas. 

Per  Ouriatn.^^mt  apan  a  notei,  with  a  second  pangntph 
In  the  eamplaant  for  tiie  prioe  of  land  sold  and  conveyed,  by 
a  third  person^  upon  Jt  promise  on  the  part  of  the  purchaser 
to  pay  the  price  of  the  same  to  the  plaintifil 

There  was  no  set-ofl^  eounter^claim,  or  fiulure  of  oonsider- 
ntion  alleged  in  the  iinsw€r,  and,  hence,  no  eyidenee  of  such 
was  admissible. 

In  one  view  of  the  evidence,  if  the  record  contains  it  all, 
the  case  was  made  out  on  the  part  of  the  plainti£^  and  we 
mnst  suppose  the  Court  below  considered  that  view  to  be  the 
right  <me,  and  acted  upon  it.  The  Comrt  may  have  inferred 
that  a  promise  of  payment  had  been  made.  This  presump- 
tion must  be  indulged  in  &vor  of  the  judgment  below. 

Bat  we  can  not  regard  the  record  as  containing  the  evi- 
dence.   See  HamiJUon  v.  Bailsback^  at  this  term. 

It  may  be  observed  that  a  conveyance  fraudulent  as  to 
creditors  may  be  valid  between  the  parties,  and  be  enforoed 
as  between  them ;  and  especially  in  favor  of  a  third  person 
to  whom  a  promise,  growing  out  of  such  transaction  had 
been  made.    LanA  et  uL  v.  DonovaUy  19  Ind.  40. 

The  judgment  must  be  affirmed,  with  costs,  and  one-qpar- 
ter  of  1  per  cent,  damages.^ 

John  Davi8j  for  the  appellant. 
'    J.  A.  HarrisoUy  for  the  appellee. 

(1)  Petition  for  rehearing  oyerruled,  A^guti  26, 1863. 
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Mobs  v.  'BxKhALL. 

PsjLOTiqB— Bill  of  Bzciptioms. — When  time  U  ^yen  foic  tli0  filing 
of  a  bill  of  exceptions,  and  the  bill  is  not  filed  within  that  time,  it 
eannot  be  considered  a  part  of  the  record  m  this  Court 

APPEAL  from  the  Wabash  Circuit  Court 

Hanna,  J. — Mass  sued  Kendall  to  recover  possession  of  cer- 
tain described  lands,  of  which  he  averred  he  was  the  owner. 
Answer,  denial.  Trial  by  the  Court,  finding  and  judgment 
for  the  defendant. 

The  case  appears  to  have  been  submitted  upon  an  agreed 
statement  of  facts. 

We  can  not  disturb  this  judgment  for  the  reason :  Sixty 
days  were  given  to  perfect  a  bill  of  exceptions;  that  which 
purports  to  be  such  bill  was  not  filed  for  more  than  fomr 
months  after  the  time. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

Knight  ^  Washburn^  for  the  appellant 

John  Brownleej  for  the  appellee. 


RiiLBBAOK  etoLv.  Wimnrs  et  al. 

APPEAL  from  the  Wayne  Cix^it  Court 

Per  CWiam*'*— Suit  by  executors  ta  revive  a  judgment  ren- 
dered in  favor  of  thdr  testator. 

Answer,  setting  up  that  the  said  judgment  was  rendered 
for  a  part  of  the  consideration  for  cerUdn  real  estate,  the  title 
(o  which  had  partially  failed;  that  such  failure  was  set  up  as 
s  defence  to  said  suit,  but  withdrawn  and  judgment  solSered, 
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on  an  agreement  between  said  decedent  and  the  defendants, 
that  he  wonld  perfect  said  title,  which  he  failed  to  do,  &c. 

A  demurrer  was  sustained  to  this  answer.  Trial  and  judg^ 
ment  of  reyival. 

There  is  no  pretence  that  there  was  any  fraud  in  obtaining 
the  judgment.  Any  merely  verbal  agreement  entered  into 
between  the  parties,  at  the  time  of  the  rendition  of  said  judg- 
ment, in  regard  thereto,  can  not,  under  these  circumstances, 
be  made  to  control  its  execution,  certainly  not  without  arer- 
ments  not  contained  in  this  answer. 

The  judgment  is  affirmed.^ 

George  Holland^  John  F.  Ktbhey^  and  Jehid  BaUAack^  for 
the  appellants. 

Lewis  D.  StubbSy  for  the  appellees. 

(1)  Petition  for  rehearing  overruled,  Augvui  26, 1863. 


SUMNSB  V.  COLBMAK. 

PaAOTici — FoascLOSUBi — Pabtixs — Bedbmption. — A^  in  1832, 
held  a  pre-emptor's  title  to  certain  land.  In  1841,  he  oonvejed 
the  land,  with  full  coyenants,  to  B,  In  1843,  B  conveyed  it  in 
like  manner,  to  C.  Afterwards  a  patent  was  issued  for  it  to  A. 
In  1850,  C  conveyed  it  to  Z>,  who,  at  the  same  time,  convejed  it  to 
JT,  by  way  of  mortgage,  to  secure  unpaid  purchase  money.  In 
1861,  D  conveyed  his  equity  of  redemption  to  F^  subject  to  the 
mortgage.  Afterwards,  E  sued  to  foreclose  the  mortgage,  and  had 
judgment  of  foreclosure  and  sale.     F  was  not  a  party  to  tbat  suit. 

Held^  1.  That  F  was  a  proper,  but  not  a  necessary,  party  of  record 
to  that  suit. 

8.  That,  not  having  been  a  party  thereto,  his  rights  are  not  precluded 

-  by  the  judgment,  except,  that  he  can  not  contest  the  amount  of  the 
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judgment,  nnless  for  fnnd;  nor  maintain  an  aetion  to  reyiew  it^ 
beoanse  he  was  not  a  party ;  nor  ayoid  its  payment,  beoanae  it  ia 
for  the  purchase  money  of  the  land,  and  there  has  been  no  ouster 
of  the  original  yendee  or  his  grantee,  or  any  attempt  to  rescind; 
but  he  may  show  fraud,  and  he  may  redeem. 
Practice — Continuanci. — In  an  action,  where  some  of  the  defend- 
ants have  been  serred  with  process,  and  others  have  not,  and  the 
action  may  proceed  against  those  served,  if  the  plaintiff  proceeds 
to  make  up  the  issues,  the  defendants  served  may  well  infer  thai 
the  trial  is  to  go  on,  and  that  they  must  be  prepared  for  it,  and  the 
plaintiff  is  not  entitled,  after  the  issues  are  made  up,  to  have  a  oon« 
tinuance  of  the  whole  cause,  simply  because  some  of  the  deftnid- 
ants  have  not  been  served  with  process. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

PsRKiNSy  J. — ^In  1832,  Hannaniah  Hewitt  settled  on  the 
south-west  fractional  quarter  of  section  81,  in  township  26^ 
north  of  range  9  west,  in  Indiana^  for  the  purpose  of  acquir- 
ing a  pre-emption  right  thereto. 

On  the  23d  of  October^  1841,  he  conveyed  the  land  to  Lih 
renzo  D.  Hewitt^  by  deed  with  covenants  of  warranty. 

On  the  9th  of  Juney  1843,  Lorenzo  D.  Hewitt  conveyed  the 
same  land  by  deed  with  full  covenant,  to  Isaac  V.  Banta. 

On  the  10th  of  August^  1843,  a  patent  issued  from  the  Uni* 
ted  States  to  Hannaniah  Hewitt  for  the  same  tract  of  land. 

On  the  10th  of  AprUj  1860,  Isaac  V,  Bantay  at  the  request 
of  Isaac  and  Samud  CoUmanj  who  then  claimed  to  be  the 
beneficial  owners,  conveyed  the  same  land  to  Samud  Verden^ 
who,  at  that  date,  reconveyed  the  land  to  Isaac  Coleman  by 
way  of  mortgage  to  secure  the  unpaid  balance  of  the  pur- 
chase money,  in  one  year  from  date,  with  power  of  sale  upon 
default. 

On  the  8th  of  Marchy  1851,  Samud  Verden  conveyed  hia 
equity  of  redemption  in  the  land  to  Edward  C.  Sumner^  who 
purchased  subject  to  the  Coleman  mortgage.    A  month  and 


«»  SUPREME  COUKT  OF  INDIANA. 


Smni0r  «.  GokniMi. 


tmo  days  itfter  this  purchase  by  Sumner^  Coleman^s  mortgage 
All  dtie;  Sumner  M\ed  to  pay  it;  Coleman  proceeded  to  oflfer 
the  land  for  sale ;  Sumner j  in  Verden^s  name,  as  we  must  sup- 
pose, prevented  the  sale  by  a  temporary  injunction,  upon  the 
hearing  of  which  the  question  of  title  was  investigated  and 
decided,  and  the  injunction  dissolved.  Verden  v.  Coleman^  4 
Ind.  457.  By  this  time  the  statute  had  been  changed,  and 
sales  under  powers  were  required  to  be  made,  aa  upoo  ordi- 
nary mortgages,  through  suits  to  foreclose.  Wheeler  v.  Hdrtj 
7  Ind.  ^84.  Aceordin^y,  in  1856,  Coleman  filed  his  bill 
•gainst  Verden  for  a  foreclosure  of  the  mortgage,  &c.  Ver- 
den again,  or  Sumner  for  him,  set  up  a  want  of  title,  but  a 
judgment  of  foreclosure  and  sale  was  had  against  him.  The 
<»se  was  vaippealed  to  the  Supreme  Court,  Sumner  alone,  exe- 
cuting tlie  appeal  bond,  and  the  judgment  of  foreclosure  was 
affirmed.    Bee  Verden  v.  Coleman^  10  Ind.  552. 

Sumner  would  have  been  a  proper,  but  was  not  a  necessary 
party  of  record,  to  that  «uit.    2Gt.  &  H.,  p.  289  and  notes. 

As  he  was  not  a  party,  his  rights  are  not  precluded  by  the 
judgment  m  Ifliot  «uit,  except  that  he  can  not  contest  the 
:amount  of  tbe  jietdgment,  unless  he  shows  it  fraudulent. 
Eoewell  V.  SintontoTij  2  Ind.  516;  Adams  v.  Saterj  19  id.  p.  420. 
Nor  can  he  maintain  a  suit  to  revive  it;  2  G.  ft  H.  p.  279,  and 
notes;  because  he  was  ttot  ^a  party,  and  is  not  the  heir,  de- 
visee, or  personal  representative  of  a  party  to  that  judgment. 

He  can  not  avoid  the  pigment  of  the  judgment  on  tiie 
imoirtgage,  becaiuse  it  is  for  the  purchase  money  of  the  land, 
'and  there  has  been  no  ouster  of  the  original  vendee  or  his 
igrairtee,  -nor  any  attempt  to  rescind.  Small  y.  JReeves^  14  Ind. 
MS. 

Me  'can  net  open  the  judgment.  2  B.  S.,  (O.  k  H.)  pp.  66 
ana^67. 

He  'may  cihow  fraud,  and  he  may  redeem. 

The  present  ^it  is  one  by  Sumner  te  avoid  tiie  judgment 
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in  tiie  foreclosure  suit  against  Verden  in  &.v>orof  CoUmany 
but  he  makes  no  case  of  fraud,  and  he  did  uot  tender  the 
money  for  redemption.  The  Courts  however,  gave  him  the 
right  to  redeem. 

In*  the  suit,  he  made  Verden  a  party ;  why,  is  not  very  ap- 
parent.  There  was  service  on  Coleman^  none  on  Verden;  but 
the  plaintiff  elected  to  continue  the  cause  as  to  Verden  j  and 
proceed  as  to  Coleman.  Coleman  answered.  Sumner  replied, 
and  then  moved  that  the  judgment  against  Verden  be  opened 
up,  &c.,  which  motion  was  overruled.  After  this  was  done, 
the  plaintiff  asked  to  continue  the  whole  cause,  simply  be- 
cause Verden  had  not  been  served.  The  continuance  was 
rightly  denied,  under  the  circumstances,  even  if  it  could  have 
been  claimed  at  an  earlier  stage  of  the  cause.  When  the 
plaintiff  proceeds  to  make  up  the  issues,  he  gives  the  defend- 
ants served  to  understand  that  the  trial  is  to  go  on,  and  that 
they  must  prepare  for  it.  Costs,  consequently  accumulate; 
and  the  ^  option  "  should  not  afterwards  be  changed  without 
good  cause,  at  least,  which  was  not  shown  to  exist  in  this 
case.    We  think  the  judgment  below  must  be  affirmed. 

It  is,  perhaps,  proper  for  us  to  remark,  that  the  main  ques- 
tion argued  by  counsel  on  both  side,  in  the  cause,  was  wheth- 
er the  legal  title  to  the  land  in  controversy,  was  not  in  an 
Indian,  named  Tb-jpen-e-ie,  or  his  assigns,  by  virtue  of  Uie 
provisions  of  a  certain  treaty. 

The  record  does  not  involve  that  question,  and  hence,  we 
do  not  decide  it;  and  it  would  seem  that  the  judgment  in 
this  ease  would  be  no  bar  to  another  suit  by  To^'pen^^be,  or  his 
grantees,  on  the  question  of  title,  ante,  p.  468.  We  do  not  in- 
tend the  judgment  in  this,  to  bar  such  other  suit,  in  which  the 
validity  and  priority  of  SewUfi  pre-emption  on  the  one  hand, 
aad  To-pen:^'be^3  title^  under  the  treaty,  oa  the  otiier,  would 
come  up  fi>r  determinatioii.    See  Sherman  v.  QatAn^  15  Ind.. 
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98.  As  to  the  effect  of  this  suit  on  the  statute  of  limitations, 
see  Floumoy  et  al.  v.  Jeffersonmlle^  17  Ind.  169. 

On  the  question  of  the  conflicting  titles  of  Hewitt  and  To- 
pen-e-bcy  see  Doe  v.  WUsorij  23  How.  (U.  S.)  Rep.  457 ;  Cfcm- 
ents  v.  Warner^  1  Black  894,  and  Zate  et  at.  v.  Carney  et  aLj 
id.  857« 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs.^ 

McDonald  ^  Boaehe^  and  Daniel  Mace^  for  the  appellant. 

Z.  Bairdy  for  the  appellee. 

(1)  Petition  for  rehearing  oTermled,  Augutt  26, 1863. 


EuHKS  V.  Kbamxis. 

Constitutional  Law — Costs. — Section  70,  (2  G.  &  H.  597,)  so  far 
as  it  attempts  to  prescribe  a  rule  for  the  assessment  of  costs  bj  the 
Circuit  and  Common  Pleas  Courts,  in  cases  appealed  to  them  from 
justices  of  the  peace,  is  unconstitutional  and  Toid,  under  the  pro- 
visions of  the  19th  section  of  the  4th  article  of  the  Constitution, 
and,  in  such  oases,  the  costs  in  the  appellate  Court  should  follow 
the  judgment,  without  reference  to  said  section. 

APPEAL  firom  the  Clinton  Common  Pleas. 

PsRKms,  J.— Part  5,  vol.  2  of  the  R.  S.  1852,  (2  G.  &  H.) 
p.  676,  is  entitled : 

<<  Concerning  justices  of  the  peace,  their  general  jurisdio* 
tion,  and  mode  of  proceeding  before  them." 

And  the  title  of  the  first  act  in  that  part  is: 

^*  An  act  providing  for  the  election  and  qualification  of  jus* 
tices  of  the  peace,  and  defining  their  jurisdiction,  powers, 
and  duties  in  civil  cases." 
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Section  70  of  that  act  assumes  to  prescribe  the  manner  in 
which  the  Circuit  and  Common  Pleas  Courts  shall  render 
judgment  for  costs,  on  the  trial  of  appeals  from  the  judg- 
ments of  justices  of  the  peace. 

Appeals  from  justices  of  the  peace,  by  our  law,  entirely 
remove  the  causes  appealed  from  the  justices.  They  are  not 
tried  upon  error,  but  de  novOf  and  are  never  returned  to  the 
jnstiees.  The  final  judgment  regulating  the  rights  of  the 
parties  is  rendered  in  the  appellate  Court 

Such  being  the  case,  all  legislation  touching  the  manner  of 
rendering  judgment  in  such  cases,  should  be  in  the  acts  reg- 
ulating proceedings  in  the  appellate  Courts ;  and  provisions 
in  the  justices'  act  assuming  to  prescribe  the  practice  in  the 
trial  and  judgment  of  such  causes  in  the  appellate  Courts  is 
in  no  manner  connected  with  the  act  regulating  the  practice 
in  justices'  courts. 

Our  constitution  provides  that,  parts  of  an  act  not  em- 
braced by  the  title,  or  properly  connected  therewith,  shall  be 
void.  This  provision  is  not  directory  merely  to  the  legisla- 
ture, but  imposes  a  duty  directly  upon  the  Courts,  after  the 
le^slature  has  acted,  of  determining  what  part,  if  any,  of 
each  legislative  act  is  outside  of  its  title  or  a  proper  connec- 
tion with  it.  It  is  a  duty,  the  discharge  of  which  is  often 
attended  with  great  difficulty.  It  calls  for  a  practical  judg- 
ment of  the  Court  upon  each  case,  without  much  aid  from 
any  general  definition  or  rule  that  can  be  enunciated. 

In  the  case  at  bar,  it  would  seem  clear  that  the  title  of  an 
act  prescribing  the  practice  before  justices  of  the  peace  did 
not  embrace  the  subject  of  practice  in  the  Circuit  and  Com- 
mon Pleas  Courts,  and  that  that  practice  was  not  properly 
connected  with  the  justices'  act.  This  Court  held  that  a  sec- 
tion of  a  statute  upon  the  trial  of  indictments  before  the  petit 
jury  was  not  properly  connected  with  the  subject  of  finding 
indictments  by  the  grand  jury. 


30    ^ 
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The  OMOB  on  the  pFcmsioii  of  tite  ccmBtitatioft  cited,  down 
to,  and  inclndiiig  these  in  the  14th  Ind.  are  collected  ia  The 
State  V.  AdcmsQUj  14  Ind.  296.  See,  aitice  that  volame.  Thorn- 
assort  V.  The  State,  15  Ind.  449 ;  Brandon  v.  The;  State,  16  id* 
197 ;  Walker  v..  Dunham,  17  W.  483 ;  Mabvood  y.  TA^  State,  18 
uf.  492;  ^oK  V.  Bunte,  and  7fte  i8S^<it0  ^.  v^  ^is^me,  and  JZi9- 
Hne  v.  7^  iSlfoto,  at  this  term. 

The  section  quoted  is  inoperative,  should  have  been  diere* 
garded,  and  costs  should  have  followed  the  judgment  in  the 
cause. 

The  question  upon  the  section  cited,  has  never  before  been 
raised  in  this  Ciourt. 

Per  Chiriam. — ^The  ju<^gment  is  reversed,  with  costs.  Cause 
ramanded  for  further  proceedings. 

JB.  B.  DasMsfBij  for  the  appellant. 


Aspinwall  et  al.  v.  Tub  Ohio  Aifrn  Mississippi  B.  B.  Co.  et  oL 

Railaoabs — CoBFORATiON — CoNTAACiT. — A  oorporalioii,  oiealed, 
with  a  special  ohartet,  by  ihe  Legislature  <^  Indiana,  in  whish  the 
corporatioa  is  made  to  consist  of  certain  directors  and  their  suooess- 
ors,  with  power  to  oonatruct  a  railroad  in  said  Stato^  and  with  au> 
thority,  in  connection  therewith,  to  own  and  manage  certain  prop* 
erty  in  the  State  of  Ohio,  cannot,  by  reason  of  the  latter  authority,, 
change  its  domicil  to  the  latter  State. 

Nor  could  it  remove  its  domicil  to  the  State  of  Ohio,  merely  because 
that  State  had  given  it  authority  to  act  therein,  unless  it  had  been 
also  granted  power  so  to  do  by  the  Legislature  of  Indiana. 

And  where  snch  a  corporation  receives  subscriptions  to  its  capital 
stock  in  Indiana,  payable  in  such  installments  and  at  such  times  a» 
the  corporation  may  determine,  and  then  migrates  to  Ohio,  and  there 
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MtoblUheB  its  office  and  performB  all  its  oorporate  acts,  and  deter- 
mines in  what  installments  and  at  what  times  said  subsoripttons 
shall  be  paid,  and  requires  them  to  be  paid  at  its  office  in  Ohio,. 
such  subscriptions  can  not  be  collected,  because  such  corporate  acts 
are  inoperative  and  yoid. 

APPEAL  from  the  Knox  Circuit  Court. 

m 

PsRKiNBy  J.^^A^tTiwall  and  others,  ftssignees  of  the  Ohio 
and  Mississippi  railroad  company,  sued  Henry  D.  WheeUr  on 
a  Bubflcription  of  stock  of  the  following  tenor,  viz : 

^  Wej  whose  names  are  subscribed  hereto,  do  promise  to 
p^^  to  the  President  and  Directors  of  the  Ohio  and  Missis- 
sippi railroad  company,  the  sum  of  50  dollars  for  every  share 
of  stock  set  opposite  our  names  respectively,  in  such  manner, 
proportions  and^  times  as  shall  be  determined  by  said  com- 
imny  in  pursuanoe  of  the  charter  thereof ;  Provided,  that  the 
payments  on  the  stock  shall  only^  be  applicable  to  the  doa- 
struction  of  said  road  from  Vincennes  eastwardly,  except  so 
much  thereof  as  may  be  necessary  for  incidental  and  neoes« 
sary  expenses. 

Hbhrt  J).  Webslbb,  60  shares :  2500  dollars." 

The  chartM*  of  the  company  is  a  special  one,  gruited  under 
tiiie  old  Constitution,  and  the  first  section  of  it  declares  that 
John  Law  and  certain  other  persons  named,  ^^and  their  suc- 
4»S8ors  in  office,  duly  elected  as  hereinafter  provided,  are 
hereby  constituted  a  body  corporate  and  politic,  by  the  name 
of  The  Ohio  sxid  Mississippi  railroad  company,''  with  perpet- 
ual succession,  &c.,  with  powers,  &c. 

The  charter,  then,  constitutes  the  directors  of  the  company 
{he  corporation* 

The  complaint  avers  that  the  corporation  had  determined 
the  instalhnents  and  times  in  which  the  stock  subscription 
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Bhonld  be  paid ;  had  fixed  the  place  of  payment  at  the  office 
of  the  corporation  in  Gineinnati,  OhiOy  and  had  ^yen  no- 
tice,  &c. 

The  defendant  answered  that  the  corporation,  directly  after 
its  creation,  left  the  State  of  Indiana  and  migrated  to  OAio, 
where  it  established  its  office;  and  where  all  its  subsequent 
corporate  acts  had  been  performed,  including  those  of  fixing 
installments  and  times  of  payment  of  stock,  &c. ;  and  that 
no  acts  of  the  corporation,  since  its  first  migration,  had  been 
performed  in  Indiana. 

The  plaintiffs  replied  that  the  Legislature  of  the  State  of 
Ohio  had  recognized  and  adopted  the  charter  granted  in  Indi- 
ana, as  authority  to  the  corporation  to  act  in  Ohio^  in  extend- 
ing the  railroad  to  Cincinnati,  in  that  State. 

The  object  for  which  the  corporation  was  created  in  Indi- 
ana is  thus  expressed  in  the  charter,  in  section  18 : 

**  That  the  president  and  directors  of  sud  company  shall 
be  and  are  hereby  invested  with  all -the  rights  and  powers 
necessary  and  proper  for  the  survey,  location,  construction 
and  repairing  of  a  railroad  on  the  most  direct  and  practica- 
ble route  between  Lawrenceburg,  on  the  Ohio  river,  and  Tin- 
cmnes,  on  the  Wabash  river,  having  in  view  the  interests  of 
the  company  and  the  convenience  of  the  citizens  of  the  State 
of  Indiana,  and  extend  eastwardly  on  the  most  direct  prao- 
ticable  route  to  the  city  of  Cincinnati,  in  the  State  of  OhiOj 
and  westwardly  on  the  like  most  direct  practicable  route, 
through  the  State  of  Illinois,  to  the  city  of  St,  Louis,  in  the 
State  of  Missouri,'*  &c. 

The  Court  below  sustained  a  demurrer  to  the  plainti£b'  re- 
ply, and  the  defendant  had  judgment.       ^ 

The  point  ruled  by  the  Circuit  Court  was,  that  the  acts  of 
the  Indiana  corporation,  performed  in  Ohio,  were  void  as  to 
the  stockholders  in  that  corporation. 

We  think  these  two  propositions  may  safely  be  asserted : 


« 
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1*  The  authority  given  by  the  Legislature  of  Indiana  to 
the  corporation  created  by  that  body  to  own  and  manage 
property  in  OAto,  did  not»  include  in  it  the  authority  to  the 
corporation  to  change  its  domicil  to  that  State. 

2.  The  authority  given  to  the  Indiana  corporation,  by  the 
Legislature  of  OhiOj  to  act  in  thati  State,  did  not  confer  upon 
it,  in  the  absence  of  authority  from  Indiana^  the  right  to  mi- 
grate to  that  State  as  an  Indiana  corporation.  State  laws,  as 
a  general  proposition,  do  not  operate  extra-territorially. 

It  may  be  here  observed,  as  a  matter  of  fact,  that  the  Indi- 
ana  charter  of  the  Ohio  and  Mississippi  railroad  company 
does  not,  in  terms,  locate  that  corporation  anywhere ;  and  the 
question,  therefore,  comes  fairly  and  directly  up,  must  a  cor- 
poration, at  common  law,  or  upon  general  principles,  have  a 
local  habitation  as  well  as  a  name  ?  Or  could  a  banking  or 
trading  corporation,  created  by  Indiana,  establish  itself  here 
for  a  lime,  then  close  its  offtce  in  this  State,  and,  with  its 
charter  and  seal  and  other  paraphernalia,  if  it  had  any,  de- 
part to  OhiOy  and,  resting  there  for  a  time,  again  move  further 
east,  locating  successively  awhile  in  New  York,  in  England, 
in  Russia,  in  China,  and,  at  last,  settling  down  permanently 
in  Japan  t  And,  after  being  settled  in  Japan,  could  the  cor- 
poration make  an  order  that  the  Indiana  stockholders  should 
pay  installments,  due  and  to  become  due,  at  the  office  of  the 
company,  in  Jeddo,  give  notice  of  the  order  in  the  Jeddo  Ga- 
zette, and  then,  on  failure  of  payment,  sue  for  recovery,  Ac.  ? 

Turning  to  Orant  on  Corporations,  an  English  book,  we 
find  it  states  on  side  page  14,  that  '^  the  old  law  was  that  ev- 
ery corporation  must  be  constituted  [In  the  charter]  of  some 
place.  But  it  is  presumed  that  this  rule  has  long  been  obso- 
lete, if  it  ever  held  good,  except  in  the  cases  of  corporations 
entrusted  with  some  local  jurisdiction,  or  with  powers  and 
privileges,  the  exercise  of  which  was  from  their  nature  con- 
nected with  some  locality.'' 
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Again,  on  side  page  ^4,  it  is  said  that,  in  nAmixig  the  place 
of  a  corporation,  geographical  accuracy  need  not  be  obeerved, 
and  that  ^^  it  is  not  now  necessarjt  that  a  corporation  nnoon* 
nected  with  the  administration  of  justice^  and  not  holding 
land,  should  be  named  of  a  place/' 

And,  to  side  page  147,  we  find  this  note : 

^^But  it  seems  unsettled  whether  an  attorney  may  be  au- 
thorized to  execute  the  lease  [of  real  estate]  on  behalf  of  the 
corporation,  either  by  affixing  to  it  his  own  seal,  or  the  cor- 
poration seal,  on  the  land  out  of  England,  as  it  might  be  con- 
venient to  do  in  some  cases,  ex.  gr.,  if  the  corporation  held 
land  in  the  colonies ;  vide Moarey  pi.  191,  Dyer,  132,  a;  Sheph. 
Touchst.  57.  If  the  name  of  the  lessee  were  left  in  blank 
when  the  deed  was  sealed,  it  would  be  void,  6  M.  &  W.  214. 
Also,  the  presumption  appears  to  be,  that  the  common  seal  is 
irremovable  from  the  domicil  of  the  corporation,  Jenk.  Cent 
10."    So  much  for  the  English  common  law  upon  the  point. 

Corporations,  in  this  country,  are  treated  as  having  domi- 
ciles or  residences  in  determining  the  question  of  jurisdiction 
as  between  the  State  and  United  States  Courts,  and,  also,  upon 
general  principles.  See  the  cases  collected  in  Peters'  XT.  S. 
Dig.,  and  in  Curtis*  TJ.  S.  Dig.,  h.  t.  And  we  think  we  may 
safely  assert  that,  in  the  United  States^  where  corporations  are 
created  by  State  Legislatures  without  specifying  a  locality  in 
their  charters,  they  are  regarded  as,  by  implication  of  law, 
local  to  the  State  in  which  they  are  created,  and  must  have 
their  business  locations  therein.  The  Bank  of  Augusla  v. 
EarU  is  a  leading  case  upon  this  proposition.  It  is  there  said : 
^^It  is  very  true  that  a  corporation  can  have  no  legal  exist- 
ence out  of  the  boundary  of  the  sovereignty  by  which  it  ii| 
created.  It  exists  only  in  contemplation  of  law,  and  by  force 
of  law ;  and  where  that  law  ceases  to  operate,  and  is  no  longer 
obligatory,  the  corporation  can  have  no  existence.  It  must 
dwell  in  the  place  of  its  creation,  and  cannot  .migrate  to  an- 
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other  Bovereignty.  But,  although  it  mast  live  and  have  its 
being  in  that  State  only,  yet  it  does  not  by  any  means  follow 
that  its  existence  there  will  not  be  recognized  in  other  places ; 
and  its  residence  in  one  State  creates  no  insuperable  objection 
to  its  power  of  contracting  in  another/'  This  doctrine  has 
been  adopted  by  text  writers  on  corporations,  and  by  Courts 
in  judicial  deciuons.  The  cases  are  cited,  a  part  of  them,  in 
2  Kent,  note  to  top  page  275, 10  edition,  and  a  part  of  them 
in  Ang.  and  Ames  on  Corp.,  note  to  section  104,  6  Ed.  See 
also  Wright  v.  Bundy^  11  Ind.  898;  and  OAto,  ^c  Co.  r. 
Wheeler,  1  Black  V.  S.  B.  286.  And  it  is  held  that  corporate 
acts  performed  by  the  body  of  the  corporation  while  sitting 
out  of  the  State  which  creates  it,  are  void  and  of  no  effect. 
See  as  to  the  power  of  validating  such  acts  by  subsequent 
meetings  of  the  corporation  in  the  State  of  its  creation^ 
Freeman  v.  Machias  Pbwer  and  MiU  Co.,  88  Maine  Bep.  848. 

The  State  by  agent  may  contract  out  of  the  limits  of  the 
State ;  but  could  the  Legislature  hold  a  session  out  of  the 
*State,  and  at  shch  session  legally  appoint  the  agent  ? 

The  case  of  Wright  v.  Bundy^  supra,  accords  with  the  pres- 
ent in  principle.  The  di£Snrence  is  in  the  facts.  In  the  for- 
mer the  stockholders  constituted  the  corporation,  the  direct- 
ors being  but  its  agents.  In  the  present  case  the  director! 
are  constituted  the  corporation  by  the  charter. 

Upon  authority,  then,  we  feel  constrained  to  hold  the  cor- 
porate acts  in  this  case,  which  were  performed  by  the  body 
of  the  corporation,  in  a  foreign  State,  of  no  validity. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

Samud  Judc^h,  for  the  appellants. 

McDonald  ^  PMer,  John  Baker  and  TT.  JB.  NUiaek,  for  the 
appellees. 
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McCORD  V.  ASPINWALL  ct  aL 

APPEAL  from  the  Knox  Circuit  Court. 

Per  Curiam. — ^This  case  involves  the  principle  decided  in 
Aspinwall  et  al.  v.  The  OhiOy  ^c.j  JR.  J?.  Co.  et  al.^  at  this  term, 
and  must  be  governed  by  it.  The  judgment  will  have  to  be 
reversed.  'It  can  be  sustained  only  by  holding  valid  the  ac- 
tioD,  in  QAio,  of  an  Indiana  corporation. 

The  judgment  is  reversed,  with  costs.  Cause  remanded,  &c. 

McDonald  ^  Porter j  for  the  appellant. 

Samud  Judahj  for  the  appellees. 


AspnrwALL  et  al.  v.  Sohbs  et  oL 

APPEAL  from  the  Knox  Circuit  Court. 

Ptr  Curiam. — ^The  judgment  in  this  case  is  affirmed  upon 
the  authority  of  AspinwaU  et  al.  v.  The  OhiOj  ^e.,  R.IL  Co.et 
al.y  at  this  term.    The  two  cases  are  substantially  alike. 

The  judgment  is  affirmed,  with  costs. 

Samvud  Judahy  for  the  appellants. 

John  Baker  and  W.  E.  Niblaek^  for  the  appellees. 


Ths  Ohio  ahd  Mississippi  Railboad  Compaitt  v.  Fitch. 

Plsading — ^RxGxrvsB. — ^Where  a  railroad  company,  in  answer  to  an 
action  to  reisoyer  the  value  of  animals  killed  by  its  machinery,  de- 
sires to  set  up  the  fact  that  its  road  is  in  the  possession  of^  and  be- 
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iag  operated  by,  a  reoeiyer  appointed  by  a  Federal  Court,  the 
answer  should  be  aeoompanied  by  the  original  or  a  copy  of  the 
order  of  the  latter  Court  for  the  appointment  of  the  reoeiver. 

Railboab—Bjiceitsr. — The  mere  appointment  of  a  receiver,  with  the 
powers  usually  giTen  to  a  receiyer  in  chancery,  does  not  relieye  the 
railroad  company  from  liability  to  suit.  The  receiver  operates  the 
road  subject  to  that  liabili^. 

Sams — Statutib  Constbuxi). — ^The  act  of  March  4,  1863,  (Sesa 
Acts  1863,  p.  25,)  is  probably  valid  where  it  operates  alone  on  per- 
sons and  rights  under  the  laws  of  the  State  of  Indiana,  but,  so  far 
as  it  undertakes  to  empower  the  State  Courts  to  control  the  earn- 
ings of  railroads  which  have  been  placed  in  the  care  and  manage- 
ment of  receivers,  by  orders  of  Federal  Courts,  it  is  inoperative  and 
void. 

In  such  eases,  applications  for  relief  should  be  addressed  to  the  proper 
Federal  Court. 

JuusDXonoN — ^Habbab  Corpus,  &g. — ^As  to  the  oases  in  which  the 
State  Courts,  upon  writs  of  haheoB  corpuij  or  otherwise,  may  in- 
quire into  the  conduct  of  officers  of  the  Omied  StaUty  and  dis- 
charge or  recommit  persons  held  in  custody  by  them,  the  reader  !• 
referred  to  the  opinion  herein  at  length. 

■ 

APPEAL  from  the  Dearborn  Circuit  Court. 

Perkins,  J. — DewU  C.  Fiteh  sued  the  Ohio  and  Mississippi 
railroad  company  for  stock  killed  by  the  machinery  of  the 
corporation. 

The  defendant  answered  as  follows: 

1.  The  general  issue. 

2.  That  on  the  9th  of  Aprils  I860,  said  railroad  was  put 
into  the  hands  of  one  Alscp,  as  receiver,  by  the  Circuit  Court 
of  the  United  &atesy  sitting  in  the  District  of  Indiana^  in 
whose  hands  the  road  and  its  income  still  remained,  and  by 
whom  thie  road  was  operated.  No  copy  of  the  order  or  ap« 
pointment  was  set  forth,  nor  was  the  original  filed. 

A  demurrer  was  sustained  to  this  paragraph  of  the  answer. 
On  tlie  trial  there  was  judgment  for  the  plaintiff. 
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The  evidence  made  a  clear  case  of  wiongfel  killing,  ao  that, 
on  the  merits,  there  can  be  no  reyersal  of  the  jodgment 
against  the  company.  We  think  the  demurrer  to  the  second 
paragraph  of  the  answer  was  rightly  unstained.  It  did  not 
sofficientlj  set  ont  the  appointment  of  Alsap  as  receiyer. 
See  Edwards  on  Keceivers,  Ed.  1857,  p.  141.  We  think  a 
copy  should  have  been  filed  with  the  answer,  or  the  original. 
Bnt  aside  from  this  objection,  we  do  not  think  the  existence 
of  the  receiver,  conceding  him  to  have  possessed  the  powers 
usually  ^ven  to  a  receiver  in  chancery,  relieved  the  corpora- 
tion from  liability  to  suit.  The  corporation  still  existed,  was 
the  owner  of  the  road,  and  the  law  made  that  corporation 
liable  for  stock  killed  under  certain  circumstances.  The  re- 
ceiver operates  the  road  sulyect  to  that  liability.  See  JBenm 
V.  Vaneej  17  Ind.  596.  We  can  not,  from  anything  in  the 
aaawer,  regard  Mr.  AUap  as  a  receiver  under  the  State  stat- 
Bte.  Tip  to  and  including  the  judgment  against  the  coipora- 
tion,  the  proceedings  were  conformable  to  tlie  general  law  of 
the  State  on  the  subject  of  compensation  for  stock  kUled  on 
railroads.  But  the  proceedings  were  carried  further.  The 
plaintiff  attempted  to  enforce  collection  of  the  judgment, 
not  by  levy  and  sale,  as  perhaps  he  might  have  done,  of  the 
toad,  but  by  a  process  analogous  to  that  of  garnishment,  in  at- 
tachment cases,  viz :  obtaining  an  order  from  the  State  C!ourt, 
upon  the  receiver,  or  a  subordinate  of  his,  for  the  payment 
of  the  judgment  out  of  money  received  in  operating  the  road, 
and  the  Court  below  ordered  it  to  be  thus  paid*  This  was 
done  under  a  statute  of  the  State,  as  follows : 

'*  An  act  to  provide  compensation  to  the  owners  of  animals 
killed  or  injured  by  the  cars,  locomotives,  or  other  carriages 
of  any  railroad  company  in  this  State;  and  to  enforce  ^e 
collection  of  judgments  rendered  on  account  of  the  same; 
and  to  repeal  all  laws  inconsistent  therewith. 

<<SscTioH  1.    Be  it  enacUd  by  the  Otmral  A»$cmNy  <tf  the 
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Staie  of  Indiana^  Tb«t  lessees,  asstgiieeBy  reoetyen,  and  other 
persons  running  or  controlling  anj  railroad,  in  the  corporate 
name  of  such  company,  shall  be  liable  jointly  or  severally 
with  such  company  for  stock  killed  or  injured  by  the  locomo- 
tives, cars,  or  other  carriages  of  such  company,  to  the  extent, 
and  according  to  the  provisions  of  this  act 

^  Sso.  2.  That  whenever  any  animal  or  animals  shall  be, 
or  shall  have  been  killed  or  injured  by  the  locomotives,  cart, 
or  other  carriages  used  on  any  railroad  in,  or  running  through 
this  State,  whether  the  same  may  be,  or  may  have  been,  run 
and  controlled  by  the  company,  or  by  the  lessee,  assignee,  re- 
ceiver or  other  person;  the  owner  thereof  may  go  before 
86me  justice  of  the  peace  of  the  county  in  which  such  killing 
and  injuring  occurred,  and  file  his  complaint  in  writing,  and 
such  justice  shall  fix  a  day  to  hear  said  complaint,  and  shall 
cause  at  least  ten  days'  notice  to  be  served  on  the  railroad 
company,  by  the  service  of  a  summons,  by  copy,  on  any  con* 
ductor  of  any  trun  passing  into  or  through  said  county ;  but 
in  all  cases  where  the  value  of  any  animal  or  animals,  so 
killed  or  injury  done,  shall  exceed  50  dollars,  the  owner  or 
owners  of  any  such  animal  or  animals  may  file  his  or  their 
complaint,  and  prosecute  his  or  their  claim,  before  such  juch 
tice  of  the  peace,  in  the  court  of  common  pleas,  or  in  the  cir- 
cuit court  of  the  county,  at  his  or  their  option. 

<<  Sbc.  ^.  When  such  complaint  shall  be  filed  in  the  court 
of  common  pleas,  or  in  the  circuit  court,  the  clerk  of  said 
court  shall  issue  a  summons  thereon,  as  in  other  cases;  which 
summons  shall  be  served  by  the  sheriff  on  the  railroad  com- 
pany defendant,  at  least  ten  days  before  the  first  day  of  the 
term  at  which  such  cause  is  to  be  heard,  and  such  summons 
may  be  served  by  copy  on  any  conductor  on  any  train  on  said 
road,  passing  into  or  through  said  county. 

"  Ssc.  4.  The  action  may  in  all  cases  contemplated  by  this 
aet,  be  brought  against  the  railroad  as  defendants,  whether 
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the  same  is  or  was  being  run  by  the  company,  or  by  a  lessee, 
assignee,  receiver,  or  other  person  in  the  name  of  snch  com- 
pany. 

^<  Sec.  6.  On  the  hearing  of  any  snch  canse,  the  conrt  or 
jur}*'  trying  the  same  shall  give  judgment  for  the  plaintiff  or 
plaintiffs  for  the  value  of  the  animal  or  animals  killed  or  the 
itUury  done,  without  regard  to  the  question  whether  such 
killing  or  injnry  was  the  result  of  willful  misconduct  or  neg- 
ligence, or  the  result  of  unavoidable  accident.  And  if  such 
cause  be  commenced  in  the  common  pleas  or  circuit  court  of 
the  county  in  which  such  animal  or  animals  are  killed  or  in- 
jury done,  the  court  shall,  on  motion  of  the  plaintiff  or  plain- 
tiffs, on  the  rendition  of  such  judgment,  or  afterwards  at  any 
time,  when  notice  of  such  motion  haps  been  served  on  the 
railroad  company  defendant,  at  least  ten  days  before  the 
first  day  of  the  term  of  the  court  at  which  such  motion 
is  to  be  heard,  order  a  writ  to  issue,  directed  to  the  sheriff 
of  the  proper  county,  for  any  agent,  conductor,  employee 
of  such  railroad  company ;  or  of  the  lessees,  receivers  or  as- 
signees of  such  company,  named  in  such  motion,  to  appear 
forthwith,  or  at  such  time  as  the  court  may  direct,  and  answer 
upon  oath  as  to  the  amount  of  money  in  their  hands,  if  any, 
belonging  to  such  company,  or  such  assignees,  lessees,  re- 
ceivers, as  aforesaid,  and  also  as  to  the  probable  amount  of 
money  received  by  such  agents,  conductors  or  employees  as 
aforesaid,  belonging  to  such  railroad  company,  lessees,  assign- 
ees, or  receivers  as  aforesaid.  And  if  such  agent,  conductor, 
or  employee  as  aforesaid,  shall  answer  that  he  has,  or  that 
they  have  any  such  money,  or  are  in  the  constant  receipt  of 
money,  as  such  agent,  conductor,  or  employee  as  aforesaid, 
the  court  shall  order  such  agent,  conductor,  or  employee  as 
aforesaid,  to  pay  into  the  clerk's  office  of  such  court,  at  such 
times  as  many  be  named  by  the  court,  such  portions  of  the 
money  so  held  or  received  as  aforesaid,  not  exceeding  one- 
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half  the  amount  thereof,  as  may  be  deemed  just  by  the  court, 
until  such  judgment  and  cost  is  fully  paid  and  satisfied. 

**  Sec.  6.  Any  person  obtaining  a  judgment  before  a  jus- 
tice of  the  peace,  for  any  animal  or  animals  killed  or  injured 
by  the  cars,  locomotives,  or  other  carriages  of  any  railroad 
in  the  State,  may,  upon  the  filing  of  a  certified  transcript  of 
such  judgment  in  the  office  of  the  clerk  of  the  common  pleas 
court  of  the  county  in  which  such  animal  or  animals  are 
killed  or  injured,  and  upon  the  clerk  of  such  court  entering 
the  same  on  the  Order  Book  thereof,  may,  upon  notice  and 
motion  made  in  such  ceurt,  as  specified  in  the  fifth  section  of 
this  act,  be  entitled  to  the  order  and  proceedings  as  therein 
specified. 

^'  Sec.  7.  This  act  shall  not  apply  to  any  railroad  securely 
fenced  in,  and  such  fence  properly  maintained  by  such  com- 
pany, lessee,  assignee,  receiver;  or  other  person  running  the 
same. 

^'Ssc.  8.  That  any  agent,  conductor,  or  employee,  who 
shall  fail,  refuse  or  neglect  to  perform  or  obey  the  orders  of 
the  court,  as  specified  in  this  act,  shall  be  deemed  guilty  of 
contempt  of  the  court,  and  fined  in  any  sum  not  exceeding 
500  dollars,  to  which  may  be  added  imprisonment  in  the 
county  jail  for  a  period  not  exceeding  six  months. 

^'Sec.  9.  All  laws  or  parts  of  laws  in  conflict  with  the 
provisions  of  this  act,  are  hereby  repealed. 

<'  Sec  10.  Whereas,  an  emergency  exists  for  the  imme- 
diate taking  effect  of  this  act,  the  same  shall  be  in  force  and 
take  effect  from  and  after  its  passage.^' 

For  future,  as  well  as  present  convenience,  we  have  copied 
the  act  entire. 

It  will  be  observed  that  this  statute  conforms  to  the  pre- 
vious  general  law  on  the  subject,  except  that  it  extends  the 
right  of  action  against  lessees,  Ac,  and  allows  a  garnisbment 
of  fund,  &c. 
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Kowy  this  statnte  maybe  operatiye  in  every pftrtiealar, per- 
haps, though  we  do  not  d'ecide  the  point,  where  it  operates 
alone  npon  persons  and  rights  nnder  the  laws  of  the  State  of 
Indiana.  We  doabt  not  that  a  sait  might  be  authorised 
against  a  receiver  appointed  by,  and  acting  in  this  State,  nn- 
der a  State  Court  and  a  State  law. 

But,  in  this  case,  it  appears  by  an  agreed  statement  of  facts, 
that  the  Ohio  and  Mississippi  railroad,  with  all  its  machineiy, 
is  in  the  possession  of  Joseph  W.  Alsop^  as  receiver,  who  is 
eharged  with  the  dnty  of  running  the  road  and  accounting 
for  the  proceeds  thereof  to  the  Circdit  Court  of  the  United 
8t(Ues  in  the  District  of  Indiana^  by  which  Court  he  was  ap- 
pointed, and  which  proceeds,  by  order  of  that  Court,  have  a 
particular  direction  by  appropriation.  Such  being  the  case, 
we  take  it,  those  proceeds  are  beyond  the  control  of  the  State 
tribunals.  The  United  States  Court  possesses  jurisdiction  in 
certain  suite  against  that  road.  In  cases  where  it  has  juris- 
diction, its  judgments  become  liens,  and  its  officers  may  seize 
and  sell  property ;  and  when  property  is  thus  seized  by  the 
officers  of  that  Court,  it  can  not  be  taken  out  of  their  cus- 
tody by  subsequent  process  from  a  State  Court.  The  juris- 
dictions are  distinct.  Taylor  v.  Carryl^  20  How.  (U.  8.)  Rep. 
688.  But  the  possession  of  the  receiver  of  that  Court  is  the 
possession  of  vthat  Courtt  The  receiver  is  but  an  officer  of 
the  Court.    Edwards  on  Receivers,  p.  12. 

Had  the  plaintiff  proceeded  to  sell  any  interest  in  the  road 
as  a  means  of  collecting  his  judgment  at  law,  the  sale  would 
doubtless  have  been  subject  to  the  right  of  possession  of  the 
receiver,  and,  hence,  would  not  have  interfered  with  him. 
See  Edwards  on  Receivers,  2d  ed.,  pp.  115,  and  145  et  stq. 
But  as  the  plaintiff  elected  to  proceed  against  the  receiver  we 
think  he  should  have  taken  one  of  the  two  following  courses : 

1.  He  might  have  applied  to  the  proper  Circuit  Court  of 
the  United  States  for  leave  to  sue  the  receiver ;  or, 
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2.  Which  would  have  been  the  more  expeditioos  and  eco- 
nomical coarse,  he  might  have  applied  to  the  proper  United 
States  Court  for  an  order  from  that  Court  upon  the  receiver 
to  pay  the  judgment  Edwards,  supra^  p.  145;  Bed.  on  Rail* 
ways,  2d  ed.,  p.  573,  sec.  6. 

Decisions  in  analogous  cases  strengthen  the  view  above 
taken.  As  property  in  custody  under  judicial  process  from  a 
State  or  United  States  Court  can  not  be  taken  by  virtue  of 
process  from  any  other  Court ;  so  a  person  in  custody  under 
judicial  process  from  a  State  Court  can  not  be  taken  by  such 
process  from  the  Federal  Courts,  and  vice  versa.  In  ex  parte 
Dorr^  8 How.  U.  8.  Rep.  108,  Judge  McLean  says:  "Neither 
this  nor  any  other  Court  of  the  United  &ateSy  or  judge  there- 
of, can  issue  a  habeas  corpus  to  bring  up  a  prisoner  who  is  in 
custody  under  a  sentence  or  execution  of  a  State  court  for 
any  other  .purpose  than  to  be  used  as  a  witness.  It  is  imma- 
terial whether  the  imprisonment  be  under  civil  or  criminal 
process.**  So  in  Ableman  v.  Booths  21  How.  U.  S.  Rep.  606, 
where  a  person  was  m  custody  upon  process  duly  issued,  upon 
an  affidavit,  by  an  United  States  Commissioner,  he  being  a 
judicial  officer,  it  was  held  that  he  could  not  be  taken  from 
the  custody  of  the  United  States  Marshal  by  process  from  a 
State  Court.  This  is  the  point  decided  in  the  case,  because 
snch  were  the  facts  upon  which  the  decision  was  made.  See 
Perk.  Pr.  p.  475 ;  see  2  Story  on  the  Cons.,  sec.  1,757.  It  haa 
I  sen  sought  to  extend  the  operation  of  this  Ableman  case  be- 
yond its  facts.  It  is  claimed  that  a  person  in  the  custody  of 
an  officer  of  the  United  StaieSj  even  without  judicial  process, 
is  in  the  custody  of  the  government  of  the  United  Stales^  and 
beyond  relief  by  a  State  Court. 

It  is  contended  that  if  a  United  States  Marshal  should,  of 
his  own  volition,  without  any  process,  seize  and  imprison  a 
negro,  or  any  other  person,  and  claim  to  hold  him  as  a  fugi- 
tive slave,  the  Marshal  would  not,  according  to  the  case  of 
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Ableman  v.  Booths  be  liable  to  answer  to  a  State  writ  of  habeas 
corpus  for  the  release  of  the  arrested  person.  This  \b  a  new 
interpretation  of  that  case,  and  can  not,  we  think,  as  a  general 
proposition,  be  correct. 

The  great  leading  fact  in  these  cases  should  never  be  for- 
gotten, that  oar  citizens  all  the  time  live  territorially,  within 
two  governments,  viz :  the  State  and  Federal ;  and  that  the 
former  possesses  all  power  over  the  citizen  not  granted  to  the 
latter.    This  is  evident  from  the  fact  that  prior  to  entering 
into  the  Union  the  States  were  independent,  foreign  sover- 
eignties.   They  were  conceded  to  be  such.   "  When  the  consti^ 
tution  was  ratified,  Rhode  Island  and  North  Carolina^  from 
honest  but  mistaken  convictions,  for  a  moment  withheld  their 
assent.    But  when  Congress  proceeded  solemnly  to  enact  that 
the  manufactures  of  those  States  should  be  considered  as  for- 
eign, and  that  the  acts  laying  a  duty  on  goods  imp^orted  and 
on  tonnage  should  extend  to  them,  they  hastened,  with  a  dis- 
cernment quickened  by  a  sense  of  interest,  and  at  the  same 
time  honorable  to  their  patriotic  views,  to  unite  themselves 
to  the  Confederation."    Federalist,  2d  ed.,  p.  6.    Further,  we 
observe,  neither  the  constitution  of  the  United  States  nor  any 
act  of  Congress  gives  to  the  Federal  Courts,  in  terms,  exclusive 
jurisdiction  in  such  cases  as  have  been  mentioned ;  and  Judge 
Nelsony  of  the  United  States  Supreme  Court,  in  1851,  seems  to 
rule  that  a  holding  under  the  authority  of  the  Untied  States^ 
to  exclude  the  jurisdiction,  of  the  State  Courts^  must  be  a 
holding  under  legal  process.    He  says:  '^In  such  a  case,  that 
is,  when  the  prisoner  is  in  fact  held  under  process  issued  from 
a  Federal  tribunal,"  4c.     So,  Judge  McLean^  in  Norris  v. 
Newton^  5  McLean,  92;  Hurd  on  Habeas  Corpus,  infra.  Take 
practical  illustration  of  the  doctrine  contended  for.    Suppose 
the  President  of  the  United  States  should  issue  to  the  United 
States  Marshal  for  Indiana  an  order  as  follows : 
Sib  :  The  Bev.  A.  W.,  of  Indianapolis^  does  not  preach  the 
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true  gospel ;  the  Gh>yeiTior  of  the  State  is  guilty  of  undigni- 
fied conduct ;  the  Judge  of  the  Marion  Circuit  Court  has  de- 
cided a  case  erroneously;  Mr.  C.  B.^  merchant,  charges  his 
customers  too  high  for  goods;  you  will,  therefore,  arrest 
those  men  and  place  them  in  confinement  till  further  orders. 
Would  the  State  Courts  be  powerless  to  aiFord  relief?  Sup- 
pose the  above  order  was  addressed  to  the  Postmaster,  and 
that  he  had  made  the  arrests ;  being  a  United  States  officer, 
would  the  State  Courts  be  deprived  of  jurisdiction  ?  If  ow, 
where  If.  8.  military  officers  make  arrests,  without  judicial 
writs,  claiming  that  the  persons  arrested  are  soldiers,  it  has 
been  the  usage  of  State  Courts,  in  nearly,  if  not  in  every  State 
in  the  Union,  to  take  jurisdiction  and  grant  dischargee  upon 
habeas  carpus.  But  see  SpangWs  case,  2  Am.  L.  Reg.,  N.  S., 
p.  598.  Judge  Hoffman^  of  Neiw  Tork^  so  late  as  1861,  in 
DodiTs  case,  9  Am.  L.  Beg.,  p.  65,  says :  ^'  Whatever  doubts 
Chief  Justice  Kent  and  J  udgo  Story  entertained  of  the  right 
of  State  Courts  and  State  Judges  to  hold  jurisdiction  of  the 
matter;  seel  Mason,  86;  9  John.  Rep.  276;  our  Supreme 
Court  explicitly  and  fully  recognized  the  power  and  the  duty 
of  the  State  Judges  to  give  a  detained  party,  enlisted  under 
the  laws  of  the  United  States^  the  benefit  of  a  habeas  corpus. 
In  the  matter  of  Carlton^  7  Cowen  471,  (1827,)  the  Court  de- 
clares that  the  enlistment  of  a  minor,  without  consent  of  his 
parent  or  guardian,  was  void  under  the  act  of  Congress,  and 
that  he  might  be  discharged  by  State  authority.  This  doc- 
trine has  been  acted  upon  by  Judges  of  this  State  from  that 
time  to  the  present."  See,  also,  Disinger^s  case,  12  Ohio  St. 
Rep.  256 ;  Wantlan  v.  White,  19  Ind.  470.  Ought  not  the 
officer,  in  all  cases,  to  show  to  the  State  Court  the  authority 
by  which  he  detains  in  custody,  that  the  Court  may  judge 
whether  it  is  legal  or  not  on  its  face  7  And  may  not  the  State 
Court  then  pass  upon  this  question  7 
And  if  the  return  shows  the  party  to  be  held  by  a  simple 
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arbitrary  arrest,  may  not  the  Gonrt  of  the  Btate  to  wbieh 
government  the  individnal  originally  belonged,  and  now^^rrifui 
fadt  belongs,  hear  evidence  to  ascertain  if  be  has  been  taken 
legally  into  the  custody  of  another  government. 

The  Supreme  Court  of  'Stw  Hampshire  has  said:  ^If  the 
laws  of  the  United  States  justify  the  detention  of  the  appli- 
cant, there  is  nothing  illegal.  If  they  do  not,  it  is  not  a  case 
arisiog  under  the  laws  of  the  United  States^  altliough  it  may 
be  under  color  or  pretense  of  authority  by  virtue  of  those 
laws.  But  a  mere  pretense  of  authority  under  the  laws  of 
the  United  States  is  no  better  than  any  other  pretense.  It 
neither  confers  an  exclusive  jurisdiction  on  the  Courts  of  the 
United  States j  nor  ousts  the  ordinary  jurisdiction  of  the  Courts 
of  this  State.  Nor  can  it  make  any  difference  that  the  ille- 
gal imprisonment,  if  there  be  one,  is  by  an  officer  of  the 
United  States  army.  The  Courts  of  the  United  States  have 
no  exclusive  jurisdiction  over  their  officers; "  citing  11  Mass. 
Rep.,  pp.  68  and  67 ;  The  StaU  v.  Dimickj  12  N.  H.  Rep.  197; 
see,  also,  Norris  v.  Newton^  5  McLean  92 ;  JDisinger's  case,  12 
Ohio  State  Rep.,  p.  256,  and  Hurd  on  Habeas  Corpus,  p.  162 
et  seq.^  where  the  earlier  cases  in  the  several  States  of  the 
Union  are  collected. 

It  may  be  observed  that  while  the  judges  of  the  United 
States  Courts  are  worthy  of  the  utmost  confidence,  still  the 
establishment  of  the  doctrine  of  their  exclusive  jurisdic- 
tion in  the  cases  of  habeas  corpus  mentioned  would  be  cause 
for  deep  regret,  inasmuch  as,  on  account  of  the  fewness  in 
number  and  remoteness  of  locality  of  those  judges,  justice 
would  thereby  be  removed  far  away  from  almost  every  man's 
door,  and  would  be  obtained,  rarely  at  all,  and  when  it  was, 
only  at  great  expense  and  delay.  Practically  the  doctrine 
would  favor  arbitrary  power  against  the  rights  and  liberty 
of  the  citizen,  and  the  centralization  of  i>ower  in  the  Federal 
Oovemment  at  the  expense  of  the  sovereignty  of  the  Btate. 
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P0t  Ourianu — ^The  jodgment  agiunst  the  ndlroad  company 
is  affirmed.  The  proceedings  agaiiut  the  receiyer  and  sta- 
tion master  are  reversed  to  be  diBmissed,  with  costs,  &c. 

Theodore  Oaztay  and  Carter  GazUxy^  for  the  appellants. 

George  B.  Fitch^  for  the  appellee. 


Alsop  et  al.  v.  McKimnr. 

APPEAL  fiom  the  Dear&om  Common  Pleas. 

Per  Curiam. — ^A  like  order  is  made  in  this  case  as  is  made 
in  The  OhiOf  ^.^  Q>.  r.  FUchj  at  this  term,  the  cases  being 
alike. 

TTktodore  Gaday  and  Carter  Gaday^  tbt  the  appellants. 

George  B.  Fitek^  for  tiie  appellee. 


Pbxlpot  etoLv.  Wdb. 

OisoxNT— Acnoir. — ^la  1859  a  msa  died,  lesTiiig  s  widow  and 
ehildren.  One-third  of  his  real  estate  descended  to  his  widow.  She 
and  Bj  in  1860,  ezeonted  a  joint  and  sereral  promissory  note  for 
the  payment  te  Oof  a  sum  of  money.  Afterwards  she  and  B  in- 
termarried. She  then  died,  the  ehildren  by  her  former  hnsband 
surriTing  her.  B  then  beeams  nsohent.  C  sned  the  ehildren  by 
the  fomer  hsAaad  to  raVieet  the  interest  which  had  desoended  to 
their  mother,  as  aforesaid,  to  the  payment  of  said  note.  The 
ehildren  claimed  that,  by  reason  of  her  aabseqaeal  auanage,  she 


X 


8tQi 
20b  f)U9 
146    405 


610  SUPREME  COURT  OF  INDIANA.  ! 

Philpot  et  al.  v.  Webb. 

took  but  a  life  estate  therein,  and  tbat^  thereforey  it  was  not  subjeei 
to  sale  for  payment  of  said  note. 
Beldf  That,  under  the  cireumstances,  she  took  a  third  in  fee,  and  that 
it  was  liable  for  the  payment  of  her  debts,  and  said  action  would  lie.  | 

APPEAL  from  the  Spencer  Common  Pleas. 

Per  Curiam. — Henry  O.  Waggoner  died  in  1859,  then  own- 
ing certain  real  estate,  and  he  left  surviving  him  Matilda 
Waggoner  J  his  widow,  and  Eliza  J.  Philpot  and  several  others, 
his  children  by  said  MatUda,  being  his  heirs  at  law. 

Afterward,  in  iSfp^em6«r,  1860,  said  JEfa^tUa  executed,  jointly 
and  severally,  with  William  Hendersony  two  promissory  notes, 
amounting  in  the  aggregate  to  866  dollars  and  66  cents,  pay- 
able to  George  W.  Webb.  Later,  to-wit,  in  November^  18G0, 
the  widow,  Matilday  intermarried  with  said  Henderson ;  and, 
on  the  20th  of  March  following,  (1861),  she  died,  leaving  sur- 
viving her  no  children  by  her  second  husband. 

On  the  6th  ot  June^  1862,  We66,  the  payee  of  the  above 
mentioned  notes,  instituted  this  suit  to  enforce  payment  of 
them  out  of  the  interest  of  said  Matilda  in  the  real  estate  of 
her  first  husband,  she  having  left  no  other  property,  and  Hen- 
derson being  insolvent.  The  suit  is  against  her  children  by 
her  first  husband,  the  heirs  of  Henry  Q.  Waggoner^  deceased. 
It  is  alleged  that  there  is  no  administrator. 

The  Court  held  that  one-third  of  the  real  estate  of  her  first 
husband,  Waggoner^  descended  to  the  said  Matilda^  in  fee; 
that  her  subsequent  marriage  did  not  divest  it;  and  that  at 
her  death  it  descended  to  her  heirs,  liable  to  be  sold  for  debts 
contracted  by  her. 

Concurring  in  the  opinion  of  the  Court  below,  we  affirm 
the  judgment,  with  costs. 

The  judgment  is  afiirmed,  with  costs. 

L.  Q.  ^  T.  F.  DeBnder  and  David  T.  Laird,  for  the  appel- 
lants. 

JET.  6r.  BarkweU  and  0.  F.  Stirmafij  tor  the  appellee. 
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Mkyebs  V.  Thb  State. 

QuALiviCATiON  OF  JuBOB. — ^A  jaror  is  competent,  who,  nnder  oath, 
says  that  he  is  a  resident  householder  of  the  county,  and  never 
heard  of  the  case  on  trial,  and  knew  nothing  of  it. 

APPEAL  from  the  Vanderburg  Circuit  Court. 

Per  Curiam. — ^The  record  presents  but  a  single  point.  The 
Court  below  discharged  a  juror  from  the  box,  under  the  fol- 
lowing circumstances:  '^  After  the  defendant  had  exhausted 
all  his  peremptory  challenges  but  one,  and  the  State  had  ex* 
hausted  all  her  challenges,  Henry  Hendricks  was  duly  sum- 
moned and  called  into  the  jury  box,  and,  being  duly  sworn 
to  answer  questions,  was  asked  by  the  Court*  if  he  was  a  resi- 
dent householder  of  the  county,  which  question  be  answered 
in  the  affirmative ;  be  was  then  asked  by  the  Court  whether 
be  had  formed  or  expressed  an  opinion  of  the  guilt  or  inno- 
cence of  the  defendant;  said  Hendricks  made  no  reply  to  said 
question ;  when  defendant's  counsel  asked  him  if  he  under- 
stood the  question,  said  Hendricks  bbH  he  did  not  understand; 
counsel  for  the  defendant  then  asked  him  if  he  bad  ever 
heard  of  the  case  on  trial,  to  which  he  answered  that  be  bad 
not;  counsel  for  the  defendant  then  asked  said  Hendricks  if 
he  knew  anything  about  the  case,  to  which  question  be  also 
answered  in  the  negative;  whereupon  be  was  accepted  by 
the  defendant,  but  the  Court  decided  upon  said  answers  that 
said  Hendricks  was  not  a  competent  juror,  and  ordered  him  to 
retire  from  the  jury  box.'* 

Appellant  objected,  but  the  Court  overruled  bis  objection, 
and  appellant  excepted.  The  facts  are  set  forth  in  a  bill  of 
exceptions ;  the  point  is  made  one  of  the  written  causes  for  a 
new  trial. 

On  the  answers  given,  the  juror  appears  to  have  been  com- 
petent    The  bill  of  exceptions  states  expressly  that  the 
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Court  decided  the  point  upon  the  answers.  On  the  answers 
the  Court  decided  erroneously. 

Jfj  in  facty  the  Court  decided  in  part  upon  the  manner  of 
the  juror  in  answering,  his  appearance,  Ac,  the  Court  ahoold 
have  said  so  in  the  bill  of  ezceptions. 

The  judgment  is  reversed,  with  costs,  cause  remanded,  &c. 

John  J.  Chandler^  for  the  appellant. 

Blythe  ^  Bynes,  for  the  SUte. 


m^ 


Bbookshibi  et  al.  v.  Lomaz  d  al. 

PLiAniKO. — ^In  an  aetiea  hy  an  assignee  to  enforce  the  lien  of  a  judg- 
ment on  oertain  real  estate,  Ae  eomplaint  should  contain  a  eopj  of 
the  judgment  and  assignment  theioof  to  him. 

APPEAL  from  the  Blackford  Common  Pleas. 

Per  Ouriam. — Suit  to  enforce  a  lien  of  a  judgment  on  cer- 
tain  real  estate.  The  suit  is  in  the  names  of  the  appellees, 
who  profess  to  be  the  owners,  by  assignment,  of  said  judg- 
ment. Neither  a  copy  of  the  sud  judgment,  nor  of  the  as- 
signment is  set  forth ;  the  demurrer  ahould,  therefore,  have 
been  sustained  to  the  complaint. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  Ac 

Walter  Mareh^  for  the  appellants. 

VanDeventer  ^  BromUee^  for  the  i^peU^ 
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Parks  v.  The  State. 

CiaiiiNAL  Law  and  Peagtios. — ^Where  the  record  on  appeal  to  this 
Gourt^  in  a  criminal  case,  shows  that  two  indictments  were  dulj  re- 
turned against  the  defendant,  it  should  also  identify  the  particular 
indictment  upon  which  the  defendant  was  tried  as  one  of  them. 

APPEAL  from  the  Lagrange  Circuit  Court. 

Per  Curiam. — ^In  this  case,  the  record,  although  it  shows 
the  return  of  two  indictments  into  Court  by  a  grand  jnrj, 
yet  it  does  not  identify  the  indictment  upon  which  this  de- 
fendant was  tried  as  one  of  those  so  returned. 

The  judgment  is  reversed;  and  the  clerk  is  ordered  to  no- 
tify the  proper  officer  thereof;  and  that  it  is  a  case  where, 
under  the  statute,  the  defendant  will  have  to  be  discharged. 

A.  EUisoUy  for  the  appellant. 

Oscar  B.  Hord,  Attorney  General,  for  the  State. 


Ellis  et  al.  v.  Somes. 

Statutes  Constettei) — ^Witnesses. — The  second  proviso  of  the  third 
section  of  the  act  of  March  11,  1861,  (Acts  1861,  p.  52,)  must  be 
literally  construed. 

APPEAL  from  the  Knox  Common  Pleas.^ 

Per  Curiam. — ^The  judgment  in  this  case  is  reversed  upon 
the  authority  of  Dahoney  v.  Hall  et  al.  at  this  term,  ante.  p. 
264. 

Both  parties  were  competent  witnesses. 

After  much  consideration,  the  Court  has  determined  in  the 
decision  of  causes,  to  give  a  literal  interpretation  to  the 
Vol.  XX.— 88 
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cond  proviso  in  section  3  of  the  act  of  1861,  touching  wit- 
nesses.   Acts  of  1861,  p.  62. 

The  judgment  below  is  rerersed  with  costs;  caiyse  remand- 
ed for  another  trial. 

(1)  The  record  in  this  oanse  has  been  wholly  lest^  together  with 
the  brieft  of  counsel. 


Wright  v.  Bird. 

APPEAL  from  the  Marian  Circuit  Court. 

Per  Curiam. — ^Each  of  these  parties  claimed  the  right. to 
the  possession  of  certain  personal  property,  by  virtue  of 
mortgages  from  one  Epingtr.  The  mortgagea  do  not  appear 
in  the  record ;  but  it  is  admitted  that  they  were  properly  ex- 
ecuted, &c.,  and  that  the  one  held  by  Bird  was  the  oldest. 

The  jury  found  generally  for  said  Birdy  except  as  to  certain 
named  articles;  and  in  answer  to  interrogatories,  that  Wright 
took  possession  of  the  property,  &c.,  and  held  the  same  until 
deprived  of  the  same  by  this  suit ;  and  that  Bird  did  not  pri- 
or thereto  take  possession. 

The  evidence  is  not  in  the  record. 

The  point  urged  by  the  appellant  is,  that  as,  by  the  terms 
of  his  mortgage,  he  was  entitled  to  possession,  he  was  justi- 
fied in  holding  it;  not  perhaps  as  against,  but  jointly  with 
a  senior  mortgagor,  until  the  sale  of  said  property,  the  pro- 
ceeds whereof  would  then  be  regulated  and  controlled  by 
their  respective  priorities  and  rights. 

We  can  not  decide  this  question  because  it  is  not  presented 
by  the  record.  It  is  trne  the  answer  avers  that  certain  sums 
were  due  the  said  Wright^  secured  by  his  mortgage,  but  the 
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jary  do  not  find  npon  that  point.  There  ib  nothing  showing 
118  that  Bach  was  the  fact.  For  aaght  that  is  shown  by  the 
record,  he  may  have  taken  possession  prematorely,  and  have 
been  holding  wrongfully ;  even  if  his  junior  mortgage  would 
give  the  right  he  claimB,  of  which  we  decide  nothing. 

The  judgment  is  affirmed,  with  oostB. 

J*.  Li,  Ketckam^  for  the  appellant. 

T.  D.ff  R,  L.  Walpdej  for  the  appellee. 


OsATDON  d  al.  V.  Gaddicu 

BvinxNOi. — Eyidenoe  not  pertinent  to  the  issues,  as  they  stand  at  the 
time  of  trial,  should  not  be  received,  nor  should  evidence  be  re- 
ceived which  would  be  in  contradiction  of  the  pleadings  of  the 
party  offering  it. 

SuppBissiON  ov  Depositions. — ^Under  section  266, 1  O.  &  H.  p.  ITt, 
if  the  party  against  whom  a  deposition  is  filed  wishes  to  have  il 
suppressed  for  any  defect  disclosed  in  the  deposition,  he  sbettld 
make  bis  objections  before  entering  upon  the  trial ;  but,  if  sueh 
objection  ia  made  in  time,  and  a  determination  thereof  is  not  made 
by  the  Court  before  enlering  upon  the  trial,  such  objection  will  be 
considered  to  have  been  waived  by  the  objector's  failure  to  prest 
the  same  to  a  decision  before  entering  upon  the  trial. 

APPEAL  from  Clinton  Circuit  Court 

Hanka,  J. — ^The  appellant  sued  the  appellee  npon  two 
promissory  notes. 

The  defendant  answered :  *^  Firsts  That  the  plaintiflb  were 
not  the  real  owners,  nor  had  they  any  interest  in  said  notes 
-—specially  setting  out  facts.  Second^  That  these  two  notes, 
(which  are  for  ahout  4700  dollars),  together  with  others  to 
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the  amount  of  37,500  dollars,  were  giyen  for  a  stock  of  goods 
purchased  by  Oaddis  ^  Start  of  Clark  ^  Sedj/j  payees  of  said 
notes ;  that  the  goods  were  to  be  invoiced  and  delivered  at 
the  priees  at  which  they  were  purchased  at  New  York  and 
other  cities ;  that  they,  dark  ^  Sedy^  represented  that  they 
were  marked  at  10  per  cent  above  cost,  and  that  they  would 
sell  at  10  per  cent,  below  said  marked  prices  ;  that  said  repre- 
sentation was  false,  in  this,  that  said  goods  were  marked  at 
from  25  to  75  per  cent,  above  cost,  and  only  10  per  cent,  de- 
ducted from  said  marked  price ;  that  watches,  &c.,  invoiced 
at  1000  dollars,  were  abstracted  by  said  payees  after  the  notes 
were  executed;  that  said  goods  were  not,  at  said  contract 
prices,  worth  over  20,000  or  25,000  dollars,  but  that,  by  rea- 
son of  said  frauds,  said  notes  were  executed,  &c. 

These  facts  were  originally  pleaded  as  a  failure  of  consider- 
ation, &c. 

The  same  facts,  in  substance,  are  set  out  in  a  third  para- 
graph, with  an  averment  that  the  original  sale  was  to  said 
Stort  and  one  Pierce^  and  by  Pierce  to  GaddiSy  and  that  notes 
to  the  value  of  the  goods  received  had  been  paid  off,  and,  as 
to  the  balance,  a  suit  was  pending  in,  &c.,  to  rescind  the  con- 
tract, &c. 

In  reply,  the  plaintiffs  pleaded :  Firsts  A  general  denial. 
Secondy  As  to  the  second  paragraph  of  the  answer,  the  exe- 
cution of  said  notes  in  part  for  a  stock  of  goods  is  admitted ; 
but  the  misrepresentations  and  fraudulent  acts  charged  are 
denied ;  and  it  is  alleged  that  the  purchasers,  Gaddis  ^  Stortj 
were  experienced  merchants,  qualified  to  judge  of  the  prices, 
&c.,  of  goods,  and  before  said  purchase  they  had  full  oppor- 
tunity to,  and  did,  inspect  said  goods,  and  were  present  and 
Assisted  in  taking  the  invoice  thereof,  received  them,  and  dis- 
posed of  the  same  to  their  own  benefit.  It  is  also  charged 
that  they  acted  fraudulently  in  taking  possession  and  dispos- 
ing of  2000  dollars'  worth  of  said  goods  before  they  wore 
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invoiced,  and  refusing  to  accoant  therefor,  and  also,  in  pro- 
curing a  false  footing  of  said  invoice  to  the  amount  of  2000 
dollars,  which  they  refused  to  correct,  &c. 

Upon  the  issues  thus  formed  the  case  was  submitted  to  a 
jury,  and,  after  the  evidence  had  been  partly  heard,  the  Court 
caused  an  ientry  to  be  made  to  the  efiect  that  a  motion  had 
been  made  at  a  previous  term  to  suppress  the  deposition  of 
one  Tracyy  and  an  entry  thereof  omitted,  and  an  order  nunc 
pro  tuncy  in  relation  to  said  motion,  was,  therefore,  made  of 
record,  and  said  deposition  suppressed. 

The  jury  afterwards  returned  into  Court  a  general  verdict 
for  the  plaintiff,  for  2495  dollars,  and  answers  to  special  in- 
terrogatories, as  follows : 

About  May  or  June,  1867,  C^rk  ^  Sedey  sold  Stort  ^  Gad- 
dis  a  stock  of  goods,  which  amounted  to  87,500  dollars. 

2.  The  purchasers  have  not  paid  any  part  of  said  purchase 
money. 

3.  The  notes  sued  on  were  given  for  a  part  of  said  purchase 
money. 

A  motion  made  by  the  plaintiff^  that  a  judgment  for  the 
amount  of  the  notes  sued  on,  and  interest,  be  entered  on  the 
special  findings,  was  overruled;  and  a  motion  by  the  plain* 
tiffs  for  a  new  trial  was  also  overruled;  and  a  judgment  ren- 
dered upon  the  general  verdict,  from  which  this  appeal  is 
prosecuted  by  said  plaintiffs. 

The  errors  assigned  are  based  upon  the  rulings  of  the  Court 
in  suppressing  the  deposition  of  TVaceyy  in  permitting  amend- 
ments in  the  pleadings,  in  refusing  to  render  judgment  for 
the  full  amount  of  the  notes,  &c.,  and  in  overruling  the  mo- 
tion for  a  new  trial. 

The  amendment  in  the  pleadings  complained  of,  consisted 
of  a  change  in  the  second  paragraph  of  the  answer,  by  which 
the  facts  were  set  up  as  a  counter  claim.  This  was  permitted 
after  most  of  the  evidence  had  been  heard.    The  jury  werl 
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not  re^BWorn,  nor  the  evidence  ro-offered«  The  amendment 
WB8  6lgected  and  excepted  to,  but  no  motion  was  at  the  time 
based  thereon. 

Withont  stopping  to  critically  examine  whether  an  error 
was  committed  or  not^  we  think  that^  in  view  of  the  verdict 
and  judgment^  no  injury  resulted  to  the  plaintiff  from  the 
ruling. 

At  the  time  this  amendment  was  obtained,  the  third  para- 
graph of  the  answer  was  abandoned.  As  some  of  the  evi- 
dence received  and  instructions  given  were  directed  to  ques- 
tions arising  upon  the  facts  thus  pleaded  and  abandoned,  we 
are  not  clear  but  that  the  jury  may  have  been  mislead  there- 
by. For  instance,  as  the  issues  were  finally  before  the  jury, 
the  defendant  set  up  that  the  notes  were  given  for  goods  sold 
by  Clark  ^  Sedey  to  Start  ^  Gaddia^  in  reference  to  which  the 
former  had  made  false  representations  to  the  latter  to  their 
injury. 

We  do  not  see  how,  under  this  issue,  evidence  of  a  sale  of 
the  same  goods,  and  the  terms  thereof,  to  third  persons  could 
be  received.  Indeed  such  proof,  by  the  defendant,  would  be 
in  contradiction  of  his  pleading,  and  therefore,  if  for  no  other 
reason,  inadmissible;  and  instructions,  based  upon  any  facts 
outside  of  the  issues  being  tried,  could  only  tend  to  confuse 
the  jury. 

This  is  all  we  desire  to  say  about  the  instructions,  which 
are  voluminous. 

As  to  the  question  upon  the  suppression  of  the  deposition, 
it  appears  to  be  this ;  at  a  former  term  of  the  Court,  the 
judge  had  noted  in  pencil  on  his  docket  that  such  a  motion 
,  had  been  made.  It  was  not  then  decided  or  noticed  in  the 
entries  on  the  order  book.  After  the  opening  evidence  had 
been  heard  for  the  plaintiff  and  for  the  defendant,  this  depo- 
tttion  was  offered  as  rebutting  evidence  by  the  plaintiffl  It 
is  embodied  in  the  bill  of  exceptions  and  was  material.    The 
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defendant  then  renewed,  or  insisted  upon  his  motion  to  sup- 
press  ity  on  the  ground  that  it  did  not  appear  to  have  been 
taken  in  accordance  with  the  notice  and  commission.  The 
motion  was  sustained.  The  point  is,  should  the  motion  orig- 
inally made  have  been  pressed  to  a  decision  before  going  into 
the  trial;  and  if  yea,  whose  duty  was  it  to  press  it?  These 
questions  of  practice  arise  upon  the  foregoing  facts,  and  the 
following  statute,  outside  of  any  general  rules  governing: 

"All  objections  to  the  validity  of  any  deposition  or  its  ad- 
missibility in  evidence,  shall  be  made  before  entering  on  the 
trial,  not  afterwards.  But  any  deposition,  after  the  com- 
mencement of  the  trial,  may  be  suppressed,  if  any  matter 
which  is  not  disclosed  in  the  deposition  appears,  which  is 
sufficient  to  authorize  such  suppression.'^  Sec.  266,  p.  88,  8 
B'.  S. 

What  was  the  object  in  requiring  such  motion  to  be  made 
before  going  into  trial?.  Certainly  that  the  party  producing 
the  deposition  might  be  infonned,  whether  he  could  rely 
upon  that  as  a  part  of  his  evidence.  If  all  the  formalities 
required  by  the  statute  had  not  been  complied  with  in  pro- 
curing said  deposition,  yet  if  no  objection  was  made,  it  would 
be  admitted.  So,  if  objection  should  be  made,  on  the  trial, 
to  the  validity  or  admissibility  of  such  deposition  for  matter 
appearing  in  the  deposition,  it  would  be  a  sufficient  answer 
to  say,  you  come  too  late  with  your  objection.  If  such  ob- 
jection  should  be  made,  by  way  of  a  motion  to  suppress,  be- 
fore going  into  the  trial,  but  a  determination  thereof  not  ob- 
tained by  the  objectors,  it  appears  to  us  in  view  of  this  whole 
section,  that  it  could  not  be  insisted  upon  afterwards.  In 
other  words  the  objection  would  be  treated  as  waived  by  the 
party  going  to  trial,  leaving  it  undecided. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Oanse 
remanded,  &c. 

James  N.  Sims^  for  the  appellants. 


620  SUPREME  COURT  OF  INDIANA. 

The  Rising  Sun  Insurance  Co.  v.  Slaughter  et  al. 

tiM  9  The  Rising  Sun  Insurance  Co.  v.  Slaughteb  et  al.  i 

« 

Statutes  Construed — Insurance. — The  aot  of  June  17,  1852,  Q, 
G.  &  H.  p.  272),  on  the  subject  of  the  conduct  of  foreign  corpora- 
tions and  their  agents  in  this  State,  embraces  foreign  insurance 
eompanieis,  and  a  policy  of  insurance,  negotiated  in  this  State  by  a 
foreign  insurance  company,  or  its  agent,  without  a  preyious  com- 
pliance with  the  requirements  of  that  act,  is  void. 

And  the  negotiation  of  such  a  void  policy,  with  such  foreign  com- 
pany, upon  property  hitherto  insured  in  a  domestic  company,  by  a 
policy  conditioned  to  be  roid  "  if  any  prior  or  subsequent  insurance 
is  made  without  the  consent  of  the  eompany  being  indorsed  there- 
on,'' would  not  amount  to  a  breach  of  such  condition,  or  avoid  the 
domestic  policy. 

Pleading — Insurance. — In  an  action  upon  a  policy  of  insurance, 
the  averment  that  the  company  "  insured  the  plaintiff  to  the  amount 
of  3000  dollars,  on  10,000  bushels  of  oats,"  &c.,  suflEiciently  shows 
an  insurable  interest  in  the  plaintiff.      , 

APPEAL  from  Floyd  Circuit  Court. 

Hanna,  J. — ^The  appellees  sued  the  appellant,  upon  a  pol- 
icy executed  by  her,  covering  the  cargo  of  a  flatboat,  valued 
at  4000  dollars.  The  corporation  answered,  (1),  a  general 
denial;  (2),  that  before  the  alleged  loss,  the  company  had, 
with  the  consent  and  approval  of  the  plaintiffs,  determined 
the  risk,  surrendered  the  premium  note,  and  the  plaintifiEs 
had  agreed  to  surrender  and  return  the  policy;  (8),  that  a 
subsequent  insurance  had  been  effected  by  the  plaintiffs  upon 
the  same  property,  in  the  Quaker  City  Insurance  Company^ 
without  the  consent  of  the  defendant,  and  contrary  to  the 
stipulations  of  the  policy  sued  on. 

The  plaintiffs  replied,  traversing  generally  the  matters  in 
the  2d  and  3d  defences,  and  also  replied  specially  to  the  lat- 
ter, averring  that  the  policy  issued  by  the  Quaker  City  Insu- 
ranoe  Company  was  entered  into  at  Ncxo  Albany^  Indiana^  with 
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one  Levi  C.  Ferry ^  who  held  himself  ont  as  her  agent;  that 
such  corporation  was  a  foreign  one,  organized  ander  the  laws 
of  Pennsylvania^  and,  prior  to  the  execution  of  such  policy, 
said  Ferry  had  wholly  failed  to  comply  with  the  requirements 
of  the  statute  regulating  foreign  corporations  and  their  agents 
in  this  State,  (sec  1  R.  S.  p.  242),  and  said  policy  was  for  that 
reason  wholly  null  and  void. 

A  demurrer  to  that  paragraph  of  the  reply  was  overruled, 
and  the  defendant  excepted. 

Trial  by  the  Court,  finding  for  plaintiff,  motion  for  a  new 
trial  overruled,  and  judgment. 

The  errors  assigned  are :  1,  Upon  the  overruling  the  de- 
fendant's demurrer  to  the  reply ;  and,  2,  That  the  finding 
was  contrary  to  law  and  the  evidence. 

It  is  not  controverted  but  that  a  breach  of  the  clause  in  the 
policy,  by  which  it  was  agreed  that  the  consent  of  the  appel- 
lant to  a  subsequent  insurance  should,  to  be  effectual  as  to 
said  company,  be  indorsed  thereon,  would  discharge  the  obli- 
gation of  said  company  so  assumed  by  said  policy. 

But  it  is  denied  that  there  was  a  breach  of  said  provision 
of  said  policy  upon  the  part  of  the  plaintiffs. 

Firstj  That,  in  point  of  fact,  no  such  subsequent  insurance 
was  effected. 

Secondly  J  That  no  valid  insurance  was  subsequently  ef- 
fected. 

This  latter  proposition  arises  upon  the  issue  tendered  by 
the  second  reply  to  the  third  paragraph  of  the  answer,  and 
the  demurrer  thereto. 

There  was  evidence  tending  to  show  that  the  plaintiffs  did 
not  effect  said  second  insurance;  and  also  tending  to  show 
that  the  agent  who  attempted  to  execute  such  a  policy  had 
no  authority  to  so  contract.  It  is,  therefore,  insisted,  as  the 
finding  of  the  Court  could  have  been  well  made,  under  the 
general  denial  to  that  part  of  the  answer  setting  up  said  see* 
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ond  insuranoe,  that,  even  if  the  ruling  was  wrong  apon  the 
demurrer  to  the  second  reply  to  said  answers,  said  defendant 
was  not  injured  thereby,  and,  therefore,  should  not  reverse 
the  judgment,  which,  it  is  insisted,  is  right  upon  the  merits. 

Waiving  a  determination  of  this  question  for  the  present, 
we  will  examine  the  statutes  upon  which  the  legal  question  is 
raised  by  the  pleadings.  The  plaintiff  based  it  upon  the  1 
R.  8.  242,  ^^  An  act  respecting  foreign  corporations  and  their 
agents  in  this  State,"  and  which  contains  the  pro^visions  fol- 
lowing, to-wit : 

It  is  provided  in  the  first  section  of  that  act,  ^Hhat  agents 
of  corporations  not  incorporated  nor  organized  in  this  State, 
before  entering  upon  the  duties  of  their  agency  in  this  State, 
shall  deposit  in  the  clerk's  office,  &c.,  the  power  of  attorney, 
commission,  &c.,  under  or  by  virtue  of  which  they  act  as 
agents." 

And  by  the  second,  ^  said  agents  shall  procure  from  such 
corporations  and  file  with  the  clerk  of  the'  Circuit  Court  of 
the  county  where  they  propose  doing  business,  before  com- 
mencing the  duties  thereof,  a  duly  authenticated  order,  reso- 
lution, &c.,  authorizing  suits  to  be  instituted  in  thia  State  and 
process  to  be  served  on  said  agents,  &c. 

Section  7  of  the  act  is  as  follows :  ^^  Any  person  acting  as 
agent  of  foreign  corporations  as  aforesaid,  neglecting  or  re- 
fusing to  comply  with  the  foregoing  provisions  as  to  agents, 
shall,  upon  presentment  or  indictment,  be  fined  in  any  sum 
not  less  than  50  dollars." 

The  third  section  provides  for  service  upon  said  agents,  &c. 

And  the  fourth,  that  such  corporations  shall  not  enforce, 
by  suits  in  the  Courts  of  this  State,  any  contracts  made  by 
such  agents  before  they  shall  have  complied  with  said  stat- 
ute, &c. 

The  appellees  insist  that  a  contract  of  insurance  attempted 
to  be  made  by  an  agent  in  this  State«  who  should  have  com- 
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plied  with  this  statute,  but  had  not,  is  absolutely  void,  as  be- 
ii^g  against  the  expressed  will  of  the  law-making  power  *  of 
the  State. 

On  the  other  hand«  it  is  arged  that  the  whole  penalty,  so 
far  as  the  public  is  concerned,  for  a  violation  of  said  statute, 
is,  that  the  corporation  can  not  sue  in  theOourts  of  the  State 
— not  that  the  contract  is  void,  but  leaving  it  in  full  force,  to 
be  sued  upon,  &c.,  in  the  Courts  of  the  State  where  the  cor- 
poration is  located;  and  further,  that  this  particular  statute 
in  regard  to  corporations  does  not  apply  to  foreign  insurance 
companies. 

This  latter  proposition  we  will  first  examine.  It  is  placed 
on  the  ground  that  legislation  in  reference  to  such  companies 
had  been  attempted  by  a  separate  act,  and,  although  said  act 
has  been  held  unconstitutional,  Igoe  v.  T?ie  State  14  Ind.  289, 
yet  it  shows  that  such  corporations  were  not  intended  to  be 
embraced  in  the  general  act  in  relation  to  corporations. 

Each  of  these  statutes  was  approved  on  the  same  day,  and 
must,  therefore,  be  considered  together  in  construing  them, 
when  construction  may  be  necessary;  that  is,  if  the  act 
which  was  an  abortive  attempt  at  legislation,  and  has  been 
pronounced  invalid,  should  be  considered  at  all.  On  the  17th 
of  JurUy  1852,  the  statute  upon  the  subject  of  foreign  corpo- 
rations was  approved ;  and,  by  its  plain  and  obvious  terms, 
would  include  insurance  companies  as  well  as  those  formed 
for  any  other  purpose.  The  language  is  not  ambiguous,  and 
in  such  a  case  there  are  respectable  decisions  to  the  effect  that 
no  interpretation  is  necessary.  *^  That  which  the  words  de- 
clare, is  the  meaning  of  the  instrument;  and  neither  Courts 
nor  Legislatures  have  the  right  to  add  to  or  take  away  from 
the  meaning,"  Newell  v.  Hu  People j  8  Seld.  97 ;  MeClusky  r. 
Oromwelly  1  £er&«  698. 

The  act  which  was  passed  and  declared  invalid  was  a  sec- 
tion tacked  on  to  a  bill  on  the  subject  of  domestic  insurance 
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companies,  and  was  inoperative,  under  the  Oonstitntion,  be* 
cause  the  title  of  the  act  embraced  domestic  corporations 
alone.  In  one  aspect  it  appears  to  have  been  simllMr  to  the 
former  act,  that  we  have  been  considering;  that  is,  its  pur- 
pose was  to  place  conditions  upon  such  foreign  organizations 
in  regard  to  their  actsHn  this  State.  In  some  respects  of  the 
details  of  the  two  acts,  they  are  not  exactly  identical.  The 
one  requires  the  commission  and  orders,  &c.,  of  the  agent,  to 
be  filed  in  the  clerk's  office,  the  other  in  the  recorder's  office; 
the  one  gives  a  penalty  by  fine  of  not  less  than  50  dollars  for 
its  violation,  the  other  declares  an  insurance  procured  by  an 
agent  who  had  failed  to  comply  with  its  provisions,  void ;  but 
has  no  other  penalty  attached. 

Two  questions  appear  to  arise :  Firsty  Can  we  refer  to  any 
other  act,  in  considering  this  general  statute,  where,  upon  the 
face  thereof,  no  doubt  would  arise  ?  Sedg.  on  Stat,  and  Const. 
Law,  247.  Second^  If  we  can,  then  can  such  reference  be 
made  to  an  invalid  act?  It  has  been  held  that  reference  may 
be  had  to  an  act  upon  the  same  subject  matter,  passed  at  a 
different  time,  or  an  expired  act,  or  one  that  has  been  re- 
pealed, id.  250 ;  but  can  an  abortive  attempt  at  le^slation, 
because  unconstitutional,  be  referred  to?  If  it  can,  then  are 
these  statutes  of  such  a  character  as  to  enable  us  to  say  that 
it  was  not  the  intention  to  include  in  that,  which  otherwise 
appears  to  be  general,  the  subject  matter  of  the  attempted 
special  legislation  ? 

Upon  these  points  we  are  of  opinion  that  the  general  stat- 
ute is  so  clear  and  unambigtious  that  an  interpretation  by 
reference  to  other  statutes  is  not  necessary;  and  that  an  at- 
tempt to  show  that  the  subject  matter  of  legislation,  evi- 
dently included  in  the  terms  thereof,  had  been  the  sul^ject 
of  other,  but  unconstitutional  action,  should  not  be  per- 
mitted. 

It  is  also  urged  that  the  reply  is  bad,  even  if  the  policy 
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should  be  considered  void^  because  it  appears  to  be  sufficient 
upon  its  face. 

The  purpose  of  the  stipulation  in  the  policy,  requiring  as- 
sent to  a  second  insurance,  appears  to  be  to  prevent  a  double 
insurance,  and  thereby  avoid  the  increase  of  the  risk  which 
might  arise  from  temptation  to  fraudulent  acts.  If  the  second 
insurance  was  totally  invalid,  or  not  made  until  after  the  loss, 
then,  it  appears  to  us,  there  was  no  subsequent  insurance, 
within  the  meaning  of  the  stipulation  in  the  first  policy.  See 
28  Pick.  418;  6  Cush.  342;  2  Watts  &  S.  14;  87  Maine  187; 
85  N.  H.  203 ;  but,  it  may  be,  there  are  authorities  to  the 
effect  that  if  the  second  insurance  is  ^sueh  as  might  be  avoided 
by  the  insurers  for  extraneous  facts,  then  it  should  be  con- 
sidered as  affecting  the  stipulation  in  the  first  policy.  But 
see  16  Peters  495;  Parsons'  2  Mar.  L.  100;  2  Am.  Lead.  Ca. 
555.  But  we  place  our  decision  in  this  case  upon  the  want 
of  power  in  the  Quaker  City  Insurance  Company  to  make  the 
contract. 

That  corporation  had  an  existence  only  by  virtue  of  the  law 
creating  it.  That  was  a  law  foreign  to  this  jurisdiction;  the 
corporation  could,  therefore,  have  no  existence  here,  except 
suoh  as  is  recognized  by  inter-State  comity.  2  Peters  586 ; 
id.  688;  12  id.  82;  id.  657;  2  Wash.  C.  K.  288;  4  id.  86;  18 
Mass.  1 ;  18  Peters  519;  6  Hill  527;  4  Scammon  461 ;  5  Sandf. 
681 ;  18  Pick.  198. 

Perhaps,  in  the  absence  of  action  by  the  State,  the  power 
to  make  a  contract,  otherwise  valid,  would  be  presumed. 
Story's  Conf.  of  L.  sec.  88;  18  Peters,  supra;  2  Kent's  Com. 
p.  89.  But  as  this  comity  is  presumed  to  rest  upon  the  vol- 
untary consent  of  one  nation  or  State  to  the  laws  of  another 
nation  or  State  having  force  within  its  jurisdiction,  such  pre- 
sumption can  not  be  indulged  against  the  expressed  will  of 
such  State.  Story's  Conf.,  sec.  86;  Yattel,  61,  62;  18  Mass. 
^ ;  Kent,  supra. 


526  SUPREME  COURT  OP  INDIAKA. 

The  Bitiag  Sun  Insarance  Co.  v.  Slaughter  et  &1. 

The  question  then  recurs,  has  the  State  expressed,  in  a  le- 
ptimate  manner,  its  dissent  to  the  operation  of  such  laws 
within  its  jurisdiction  ?  An  answer  to  this  inquiry  is  already 
anticipated,  in  our  conclusion,  in  a  former  part  of  this  opin- 
ion. 

The  next  point  is  upon  the  refusal  to  grant  a  new  trial. 

The  evidence  is  conflicting,  and,  to  say  the  least  of  it, 
strongly  tends  to  show  that  the  second  policy  was  taken  out 
by  Mr.  Ferry j  who  was  agent  for  both  companies,  without 
the  knowledge  or  consent  of  the  insured;  that  it  did  not  come 
to  their  knowledge  until  after  the  loss ;  that  it  was  assented 
to  then  under  the  supposition  that  it  was  for  the  benefit  of 
the  first  insurers.  We  do  not  see  but  that,  on  all  other  points 
raised  by  said  motion,  the,  case  was  fully  for  the  plaintiffii. 
We  can  not,  under  our  repeatedly  expressed  views,  disturb 
the  judgment,  under  these  circumstances. 

The  last  point  made  is,  that  the  demurrer  to  the  reply 
reaches  back  and  fastens  upon  defects  in  the  complaint,  and 
that  the  complaint  in  this  case  is  fatally  defective  in  not 
showing  that  there  was  in  the  plaintifis  an  insurable  interest 
in  the  property.  The  allegation  in  the  complaint  is,  that  the 
defendants  insured  'Hhe  plaintifis  to  the  amount  of  3,000 
dollars  on  10,000  bushels  of  oats,"  &c.  Did  this  sufiiciently 
show  the  interest  of  the  plaintifis  ?  We  are  of  opinion  that 
it  did.  We  are  not  able  to  perceive  how  the  conclusion  could 
be  escaped  that  the  language  uaed  pointed  to  the  plaintifis  as 
the  owners. 

Per  Ouriam. — ^The  judgment  is  afiirmed,  with  6  per  cent 
damages  and  costs. 

Geo.  V.  Howky  Robert  M.  Weiry  Thomas  A.  Hendricks  and 
Oscar  B.  Hordj  for  the  appellant.^ 

Randall  Grairford  and  Henry  Crawford^  for  the  appellees.* 

(1)  The  counsel  for  the  appellant  urge : 

The  conditions  of  policies  against  other  insarance  without  oonaent 
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are  rigidly  enforced.  20  Barb.  635 ;  S.  C.  22  N.  Y.  402 ;  11  Iowa 
21;  33Penn.  S.  397;  6  Dner  101;  S.C.  17  N.  Y.  607,  8  Gray  33;  6 
id.  169;  33  N.  H.  9;  id.  203;  4  Kernan  79;  21  Mo.  97;  4  Gray  337; 
2  uf.  397;  4  Zabriskie  447;  11  Upper  Canada,  Q.  B.,  506;  11  Cush. 
(Mass.)  265;  18  Mo.  229;  12  Cnsli.  (Mass.)  144;  tc2.469;  9  tV2.470; 
7  id.  175;  19  Ohio  149;  7  Bob.  La.  351 ;  3  li.  384;  5  Ohio  467;  2 
Watts  &  Serg.  506;  16  Pet.  U.  S.  496. 

The  act  relating  to  toreign  insurance  companies  is  unconstitjftional 
and  void,  and  the  failure  to  comply  with  its  requirements,  on  the  part 
of  the  Quaker  Oily  Insurance  Company^  does  not  avoid  the  policy 
issued  by  that  company.     Igoe  y.  The  StaUy  14  Ind.  239. 

It  was  not  void  for  want  of  compliance  with  the  act  relating  to 
foreign  corporations,  because  that  has  no  application  to  foreign  insur- 
ance companies.  The  acts  concerning  foreign  insurance  companies  and 
foreign  corporations  generally  were  both  approved  on  the  same  day, 
and  are  both  parts  of  the  revised  code — one  entire  system  of  law — 
and  they  should  be  so  construed.  1  Chipman  B.  348;  1  Kent's  Com. 
464;  5  Ind.  57 ;  id.  413;  6  id.  354;  Blackwell  on  Tax  Titles,  716. 

.  In  analogous  cases  under  the  statute  of  frauds,  it  has  been  held 
that  contracts  not  complying  with  its  terms  are  not  txnd.  7  Ind.  394; 
16  id.  341 ;  17  id.  124. 

Belief  in  the  Courts  of  this  State  is  denied,  to  foreign  corporatiops 
not  complying  with  our  laws,  but  the  Courts  of  other  jurisdictiona 
may  be  resorted  to,  no  principle  of  public  policy  forbidding  an  in- 
surance company  incorporated  in  one  State  to  make  oontraots  in  an- 
other. 6  Gray  (Mass.)  204;  Angel  and  Ames  on  Corporations,  see. 
273,  (6  ed.) 

But,  if  the  Quaker  City  policy  is  void,  the  fact  is  not  apparent  on 
its  face,  and,  therefore,  under  the  weight  of  authority,  it  still  operates 
to  avoid  the  former  policy.  16  Pet.  U.  S.  495;  22  N.  Y.  402;  David 
T.  Harford  Fire  Ineuranee  Co.y  Supreme  Court  Iowa,  Spring  Term, 
1862,  (not  yet  reported) ;  11  Upper  Canada,  Q.  B.,  516;  19  id.  520; 
id.  257. 

It  is  a  rule  of  pleading,  that  a  demurrer  searches  the  record  and 
izes  itself  upon  the  first  error.    1  Blackf.  415;  id.  77;  13  Ind.  348; 
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11  id.  105;  16  id.  203;  id.  169;  16  id.  307;  7  id.  321 ;  Perk.  Prac. 
236. 

(2)  The  counsel  for  the  appellees  urge : 

Each  State  may  prescribe  conditions  upon  which  foreign  corpora- 
tions may  transact  business;  13  Pet.  U.  S.  519;  and  when  the  policy 
of  a  State  is  made  manifest  by  its  legislation,  ail  Courts  would  be 
bound  to  notice  it,  as  a  part  of  its  code  of  laws,  and  to  declare  all 
contracts  in  the  State,  repugnant  to  it,  to  be  illegal  and  void.  Ibid. 

Every  contract  made  for  or  about  any  matter  or  thing  which  is  pro- 
hibited and  made  unlawful  by  statute,  is  a  void  contract,  though  the 
statute  does  not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty 
on  the  offender,  because  a  penalty  implies  a  prohibition,  though  there 
are  no  prohibitory  words  in  the  statute.  Per  HoU^  C.  J.,  in  BartUu 
V.  Finer,  Carth.  251. 

An  insurance  is  void,  if  the  interest  is  illegal,  or  if  a  material  and 
inseparable  part  of  the  contract  or  transaction  be  illegal,  or  if  the 
insurance  itself  be  expressly  prohibited.  7  Man.  k  Q.  457;  7  John. 
434;  15  Mass.  35;  1  Story  109,  122;  10  Bing.  107;  1  Pars,  on  Cont. 
482;  5  Ind.  353;  3  Gray  215;  8  Gray  206. 

Where  there  is  a  condition  in  a  policy  against  other  insurance  with- 
out consent  of  the  first  insurer,  and  other  insurance  is  effected  with- 
out such  consent,  then  if  such  other  insurance  is  valid,  the  liability 
of  the  first  insurer  ceases,  but  if  it  was,  for  any  reason,  invalid,  so 
that  it  was  not  a  binding  contract  on  the  company  by  which  it  was 
issued,  then  there  was  no  subsequent  insurance  upon  the  property. 
25  Pick.  418;  6  Cush.  342;  2  Watts  and  S.  514;  37  Maine  137;  35 
N.  H.  203;  4  Zabriskie  447;  2  Pars.  Mar.  Law,  100;  2  Am.  Lead! 
Gas.  (4  ed.)  555. 


^^ 
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Attaohhsnt — ^Pleading  and  Pbacticb  in. — Action  upon  notes, 
and  attachment  obtained  at  the  institution  of  the  suit^  based  upon 
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an  allegation  in  the  complaint,  that  the  defendant  was  about  to  sell 
his  property  subject  to  execution,  with  the  fraudulent  intent,  te.^ 
and  the  complaint  was  verified.  The  defendant  appeared  and  an- 
swered to  the  attachment  both  by  a  general  and  special  denial  of 
the  facts  averred  as  the  basis  thereof,  and  other  issues  were  formed 
by  pleading*  to  the  complaint  generally.  No  objection  was  made 
to  the  answers  to  the  attachment  on  the  ground  that  they  were  not 
yerified.  On  all  the  issues  thus  formed,  the  cause  was  tried  by  the 
Court,  and  judgment  rendered  for  the  plaintiff,  (the  Bank,)  gene- 
rally, without  any  order  for  the  sale  of  the  attached  property.  The 
plaintiff  then  moved  the  Court  for  such  an  order  on  the  ground 
that  judgment  had  been  rendered  in  the  main  action  without  any 
trial  or  finding  on  the  attachment,  and  because  no  plea  or  answer 
to  the  attachment  had  been  filed  and  duly  verified.  Motion  over- 
ruled. Defendant  then  appealed  from  the  general  judgment  to  ih% 
Supreme  Court,  and  the  plaintiff  obtained  a  change  of  venue  in  the 
attachment  matter  to  another  Court,  and  the  latter  Court,  on  the 
defendant's  motion,  dismissed  the  same,  and  from  the  judgment  of 
dismissal,  the  plaintiff  appealed  to  this  Court. 

Heldy  1.  That  the  attachment  in  this  case  was  not  a  separate  auxiliary 
proceeding,  but  part  of  the  original  suit,  and  the  issues  based  upon 
it  should  have  been  tried,  and  will  be  presumed  to  have  been  tried, 
in  that  suiti* 

2.  That  the  burden  of  proof  upon  such  issues  rested  upon  the  plain- 
^  tiff,  and  he  should  have  offered  his  evidence,  if  he  had  any,  upon 

the  trial  of  the  issues  in  the  main  action. 

3.  That  the  answers  to  the  attachment,  if  in  abatement,  should  have 
been  verified  in  accordance  with  the  provisions  of  section  200, 
p.  706,  B.  S.  1843,*  which  is  judicially  incorporated  into  the  code 
of  1852,  to  supply  an  omission. 

4.  But,  that  still  there  was  no  error  committed  below^  because  the 
plaintiff's  failure  to  object  to  them  on  the  ground  that  they  were 
not  verified  before  going  into  the  trial,  was  a  waiver  of  such  verifi- 
cation, and  made  the  answers  sufficient  without  it. 

5.  That  it  was,  therefore,  error  to  grant  said  change  of  venue,  and 
the  Court,  to  which  the  same  was  taken,  properly  dismissed  it. 

Vol.  XX.— 34 
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The  decision  in  the  case  of  Smith  et  al.  y.  The  Bank  of  the  State^  <j^c., 

18  Ind.  327,  is  adhered  to  and  followed. 
PxNDSNGY  OF  AcTiON  IN  ANOTHER  Statb. — The  pcndencj  of  a  suit 

in  another  State  is  not  a  bar  to,  or  matter  in  abatement  of,  a  suit 

for  the  same  cause  in  this  State. 

APPEAL  from  the  Dearborn  Circuit  Court. 

Peekins,  J. — ^In  December^  1860,  the  Bank  of  the  State,  for 
the  use  of  the  branch  at  Lawrenceburgy  sued  Bradley^  Smith, 
and  Stevenson  J  on  a  bill  of  exchange.  The  suit  was  com- 
menoed  by  attachment.  The  attachment  was  executed  imme- 
diately by  the  seizure  of  a  large  amount  of  property.  This 
was  in  vacation.  The  next  term  of  the  Court  was  in  May^ 
1861.  At  that  term,  answers  were  filed  to  the  cause  of  action, 
and  the  attachment,  after  a  motion  to  dismiss  the  attachment 
had  been  overruled.  The  paragraphs  of  the  answer  to  the 
attachment  were  as  follows : 

1.  A  general  denial  of  the  existence  of  the  facts  alleged 
in  the  afiidavit  on  which  the  attachment  issued. 

2.  A  special  denial  of  the  existence  of  each  of  the  facts  al- 
leged in  it. 

The  cause  was  then  continued  to  the  November^tenxiy  1861. 

On  the  14th  day  of  that  term,  being  the  19th  day  of  the 
month,  the  cause  was  tried,  and  the  plaintiff  recovered  judg- 
ment for  9928  dollars  and  72  cents,  and  thereupon  the  plain- 
tiff moved  the  Court  for  an  order  for  the  sale  of  the  property 
attached  to  satisfy  this  judgment,  on  the  ground,  says  the 
bill  of  exceptions,  and  for  the  reason  that  judgment  had 
been  rendered  in  the  nx^in  action  without  any  trial  or  finding 
on  the  affidavit  or  writ  of  attachment,  and  also  upon  the 
ground  and  for  the  reason  that  no  plea  or  answer,  properly 
sworn  to,  had  been  filed  to  the  affidavit  and  attachment,  put- 
ting in  issue,  &;c.,  but  the  Court  refused  the  order  for  the  sale 
of  the  property.  The  defendants  then  appealed  from  the 
general  judgment  in  the  cause,  to  the  Supreme  Court,  and 
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the  plaintiff  prayed  for  and  obtained  a  change  of  venue,  in 
the  attachment  matter,  to  Decatur  county,  on  account  of  the 
odium  attending  the  prosecution  of  it  in  Dearborn  county. 
The  defendant's  appeal  was  filed  in  the  Supreme  Court  on 
the  2l8t  of  Marchy  1862.  The  appeal  bond  was  in  the  penal- 
ly of  11,000  dollars. 

On  the  28d  day  of  Aprily  1862,  the  attachment  matter  came 
up  in  the  Decatur  Circuit  Court,  and  the  Cdurt  dismissed  it,  on 
motion,  for  reasons  specified,  beginning  with  objections  to  the 
original  affidavit  in  the  attachment,  and  naming  divers  inter- 
mediate objectiofis  down  to  the  time  of  the  motion  to  dismiss.' 

From  this  dismissal  the  plaintiff  appealed  to  this  Court, 
thereby  again  bringing  together  the  parts  of  the  same  cause 
which  should  never  have  been  separated. 

On  the  26th  day  of  Juli/j  1862,  the  defendants  in  the  Court 
below,  paid  on  the  judgment  against  them,  10,855  dollars  and 
65  cents,  which  the  Bank,  the  plaintiff,  received,  and  which 
is  claimed  to  have  been  in  full  of  the  principal  and  interest 
due  on  the  judgment. 

"We  will  first  take  up  the  action  of  the  Court  below,  on  the 
attachment  proceedings. 

This  suit  was  commenced  by  attachment.  The  attachment 
therefore,  in  this  case,  was  not  a  separate  auxiliary  proceed- 
ing, but  a  part  of  the  original  suit;  and  the  questions  arising 
upon  it  were  triable  in  that  suit.  Foster  v.  DryfuSy  16  Ind. 
158;  Fleming  v.  Dorsty  18  id.  493. 

The  issues  on  the  attachment  in  the  case  were  properly 
made  up  for  trial,  at  the  time  of  the  trial  of  the  merits  of 
the  cause  of  action;  and  hence,  we  must  hold  that  they  were 
then  tried.  Fischli  v.  Fischliy  1  Blackf.  360.  The  burden  of 
proof  on  those  issues  was  on  the  plaintifi^  and,  if  he  had  any 
evidence  to  sustain  them  he  should  have  produced  it.  The 
answers  going  to  the  attachment  were  not  in  abatement,  and 
had  they  been,  there  was  nothing  in  the  statute  requiring 
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I 
them  to  be  8worn  to.    It  is  only  before  justices  of  the  ]>eace 

that  answers  in  abatement  are  required  by  the  code,  to  be 

verified  by  oath.    Perhaps,  however,  other  statutes  may  be 

in  force  requiring  answers  in  abatement  in  the   Superior 

Courts  to  be  verified  by  oath. 

In  the  Superior  Courts  oaths  to  pleadings,  when  required, 
do  not  change  the  burden  of  proof,  except  where  the  execu- 
tion of  a  written  iifstrument  is  denied.  2  G.  &  II.  p.  101,  sec. 
65,  note. 

The  Court  did  right,  therefore,  in  refusing  to  order  the  sale 
of  the  property  attached,  and  only  erred  in  not  rendering 
judgment,  as  a  part  of  the  general  judgment  in  the  cause, 
against  the  plaintifi,  on  the  issues  in  attachment. 

The  Court  erred,  as  will  appear  from  what  we  have  said, 
in  granting  a  change  of  venue  as  to  a  part  of  a  cause,  espe- 
cially after  the  whole  cause  had  been  tried,  and  was  to  be  re- 
viewed, if  at  all,  on  appeal,  or  by  suit  for  review.  It  follows 
that  the  Court  did  not  err  in  dismissing  the  proceedings  pend 
ing  in  Decatur  on  the  change  of  venue. 

We  now  turn  to  the  answers  going  to  the  merits  of  tht> 
cause  of  action. 

The  pendency  of  a  suit  in  another  State  is  not  a  bar  to,  oi 
a  matter  in  abatement  of  a  suit  for  the  same  cause  in  thi; 
State. 

The  other  questions  in  the  cause  are  substantially  the  same 
as  those  that  were  raised  and  decided  in  Smith  et  cd.  v.  27l« 
Bank  of  the  State^  ^c,  18  Ind.  827,  and  the  decision  of  them 
in  that  case  was  adverse  to  the  appellants. 

We  adhere  to  the  rulings  in  that  case. 

The  judgment  in  this  case  must,  therefore,  be  affirmed, 
with  costs,  but  without  damages,  the  money  having  been  paid 
and  received  soon  after  the  appeal  was  perfected* 

We  turn  now  to  the  cross  error  assigned  by  theplaintifi^  It 
is  this : 
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"  The  Court  erred  in  overruling  the  demurrer  of  the  plain- 
tiff to  the  2d,  4th  and  5th  paragraphs  of  the  defendant's  an- 


swer/' 


The  record  shows  that  the  Court  sustained  the  plaintiff's 
demurrer  to  each  and  all  of  said  paragraphs. 

Per  Curiam, — The  judgment  is  affirmed,  with  costs,  or  the 
plaintiff  may  dismiss  his  appeal  at  his  costs,  the  practical  re- 
sult of  either  course  being  the  same.^ 

(1)  The  petition  for  a  rehearing  in  this  case  was  overraled  on  Au- 
gMU  26, 1863,  and  the  following  additional  opinion  given  by — 

Perkins,  J. — The  petition  for  a  rehearing  of  this  case 
raises  the  following  questions,  viz : 

1.  Where  an  attachment  is  obtained  against  the  property 
of  a  defendant  at  the  institution  of  suit  against  him  on  the 
ground  that  he  is  about  to  sell  the  same,  &c.,  and  the  defend- 
ant appears  personally,  or  by  attorney,  and  for  answer  to  the 
attachment  branch  of  the  suit,  denies  generally  and  specially 
the  truth  of  the  statements  in  the  affidavit,  is  the  answer  one 
in  abatement  or  in  bar  ? 

2.  If  in  abatement,  should  it  be  sworn  to? 

3.  K  in  abatement  and  not  sworn  to,  but  still  not  objected 
to  on  that  ground,  before  trial,  what  is  the  consequence? 

We  need  not  decide  the  first  and  second  questions,  because, 

1.  If  the  answer  is  not  one  in  abatement,  there  was  no 
error  in  the  trial  below. 

2.  If  it  is  in  abatement,  there  was  no  error  in  this  case,  be- 
cause the  answer  was  not  objected  to  for  want  of  verification ; 
and  an  answer  in  abatement,  not  sworn  to,  forms  a  good  issue 
if  it  is  not  objected  to  for  that  defect  before  trial. 

Prior  to  1848,  the  following  section  prescribed  the  practice 
in  Indiana^  upon  pleas  in  abatement  and  non  est  factum : 

"  Sec  21.  No  plea  in  abatement,  plea  of  non  est  factum^  non- 
assignment,  nor  any  other  plea,  replication  or  other  pleadings, 
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denying  or  requiring  proof  of  the  execution  or  assignment 
of  any  bond,  bill,  release,  or  other  instrument  of  writing,  I 

which  is  the  foundation  of  any  suit  or  defence,  and  is  spe- 
cially set  forth  in  the  declaration,  plea  or  other  pleadings,  shall 
be  received,  unless  supported  by  oath  or  affirmation.  When 
such  plea  or  other  pleading  denies  or  requires  proof  of  any 
assignment,  the  oath  or  affidavit  shall  be,  that  the  party  has 
reason  to  believe,  and  does  believe,  that  the  assignment  was 
not  made  before  the  suit  was  commenced."  Code  of  1838  p. 
449.    And  see  all  our  prior  codes,  to  the  same  effect 

Under  this  section,  prohibiting  the  reception  of  pleas  not 
sworn  to,  it  is  judicially  settled  that  if  the  plaintiff  permits 
the  plea  or  answer  to  be  received  and  a  trial  to  be  had  upon 
it  without  objection,  the  trial  is  regular,  and  settles  every- 
thing that  could  have  been  settled  if  the  plea  had  been  sworn 
to.  In  short,  that  such  a  plea  or  answer,  so  received,  makes 
a  valid  issue."  Hagar  v.  MountSy  8  Blackf.  67  S.  C. ;  id.  261 ; 
JUcCormick  v.  Maxwell^  4  id.  168. 

In  the  code  of  1843,  the  above  quoted  section  was,  for  the 
first  time,  in  our  State,  divided,  and  a  different  rule  prescribed 
for  pleas  of  non  est  factum^  while  the  old  rule  was  left,  ex- 
actly, as  to  pleas  in  abatement,  &c.    We  quote  the  code: 

"Sec.  200,  [p.  706].  Pleas  to  the  jurisdiction  of  the  Court, 
and  pleas  in  abatement,  and  all  dilatory  pleas  which  do  not 
involve  the  merits  of  the  action,  shall  not  be  received  by  any 
Court,  unless  the  truth  thereof  be  verified  by  oath  or  affirma- 
tion." 

"Sec.  216,  [p.  711].  The  plea  of  non  estfactumy  non-assign- 
ment, &c.,  denying  the  execution,  &c,  shall  not  impose  the 
necessity  of  such  proof,  &c.,  unless  verified,  &c." 

This  section  216  is  brought  forward  in  the  code  of  1852, 
and  an  answer  under  it  has  not  the  effect  of  putting  in  issue 
the  execution  of  a  written  instrument  unless  the  answer  bo 
verified.    JEvans  v.  The  Southern  Turnpike  Co.y  18  Ind.  101. 
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Section  200,  above  quoted,  is  not  brought  forward  in  the 
code  of  1852 ;  but  it  is  contended  that  it  is  an  omission  which 
the  Court  should  supply. 

This  may  be  so,  and  we  incline  to  think  it  is ;  but  when  we 
bring  forward  the  section,  we  bring  with  it  its  judicial  con- 
struction, which,  as  has  been  shown,  is,  that  if  the  answer  is 
received  and  acted  upon  on  the  trial,  without  verification,  the 
verification  is  waived  by  the  party  for  whose  benefit  it  is  re- 
quired, and  the  issue  formed  is  good;  and  this  accords  both 
in  letter  and  spirit  with  all  our  practice  under  the  new  code. 

The  petition  must  be  overruled. 

Oscar  B.  Hord  and  D.  S.  Major j  for  the  appellants. 

Thomas  A.  Hendricks  and  McDonald  ^  BoachCy  for  the  ap- 
pellee. 


Bradlet  et  al.  v.  The  Bane  of  the  State,  &c. 

APPEAL  from  the, Dearborn  Circuit  Court. 

Ptr  Curiam. — The  judgment  in  this  case  must  be  the  same 
as  that  rendered  in  the  next  preceding  case,  between  the  same 
parties,  and  for  the  reasons  therein  given. 

Oscar  B.  Hord  and  D.  S.  Major,  for  the  appellants. 

Thos.  A.  Hendricks  and  McDonald  ^  BoachBy  for  the  appel- 
lee. 
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6.  Nuisance. — ^Where  a  private  corporation,  doing  business  in  a  citj, 
in  the  conduct  of  its  business,  creates  a  nuisance  which  causes  in- 
jury to  the  property  of  a  private  citizen,  such  corporation  will  be 
responsible  therefor  in  an  action,  notwithstanding  such  city  may 
have  attempted  to  authorize  the  doing  of  the  acts  which  caused  the 
nuisance. — The  Terre  Haute  Gas  Co.  v.  Teel,  131 

7.  Contract. — An  agreement,  founded  on. sufficient  consideration, 
between  two  persons,  whereby  one  of  them  binds  himself  to  pay  a 
sum  of  money  to  a  third  person,  may  be  enforced  by  such  third 
person. — Beals  v.  Beah,  163 

8.  Gift. — ^Where  a  mother  sold  her  real  estate  and  caused  two  of  the 
notes,  given  to  secure  the  purchase-money  thereof,  to  be  made  pay- 
able to  her  son,  then  three  years  old,  and  then  delivered  them  to  his 
father  for  safe  keeping  for  the  sen,  and  the  father  afterwards  died, 
making  the  mother  his  executrix,  and  she,  as  such,  then  obtained 
the  custody  of  his  papers,  including  said  notes,  and  thereafter,  in 
her  individual  name,  purchased  a  tract  of  land  of  the  payor  of  said 
notes,  and  in  part  payment  therefor  cancelled  said  notes  and  deliver- 
ed them  to  him. 

Beldj  that  said  facts  constituted  a  valid  and  executed  gift  of  said 
notes  by  the  mother  to  her  son,  and  that  her  conversion  thereof  to 
her  own  use  was  wrongful,  and  entitled  the  son,  by  his  guardian, 
to  recover  of  her  the  value  thereof. — Rinker  v.  Rinker^  185 

9.  Seld,  also,  that  if  she  really  committed  a  breach  of  trust  in  mak- 
ing said  gift  to  her  son,  she  is  estopped  to  question  the  title  of 
her  donee  by  setting  up  said  breach  of  trust  in  bar  of  his  action 
for  the  value  of  said  notes.  Ibid. 

10.  Voluntary  Payment. — An  illegal  tax  involuntary  paid,  can  be 
recovered  in  an  action;  but  to  render  the  payment  involuntary,  it 
must  appear  that  it  was  made  to  release  the  person  or  property 
of  the  party  from  detention,  or  to  prevent  a  seizure  of  either  by  the 
other  party,  having  apparent  authority  to  do  so,  without  resorting 
to  an  action  at  law. — lAma  Township  v.  Jenks,  301 

11.  Landlord  and  Tenant. — ^Rents,  which  have  accrued  previous  to 
the  death  of  the  lessor,  are  collectable  by  the  personal  representa- 
tive, but  those  that  accrue  afterwards,  by  the  heir. — Kin^  v.  Ander- 
soHy  385 

12.  Clbrk — Liability  op. — And  in  such  case,  if  the  clerk  of  the 
court,  by  which  such  judgment  is  rendered,  upon  proper  demand 
and  tender  of  his  fees  therefor,  fails  or  refuses  to  issue  an  jexecn- 
tion  on  such  judgment  to  be  collected  of  the  individual  property  of 
said  administrator,  he  and  his  sureties  will  be  liable  to  an  action 
therefor  upon  his  official  bond. — The  State,  dec.  v.  Ritter,  406 
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13.  Bailroabs. — ^All  animals  billed  at  any  time  by  a  railroad  oon- 
Btitute  a  separate  and  indivisible  cause  of  action,  and  wbere  their 
value  exceeds  50  dollars,  the  Circuit  or  Common  Pleas  Court  has 
original  jurisdiction,  but  not  otherwise. — The  Indianapolis^  dhc^R, 
R,  Co.  V.  EllioU,  430 

14.  Trespasser. — ^Where  a  person,  in  the  first  instance,  acts  under 
an  authority  vested  in  him  by  law,  and  afterwards  abuses  it,  or  fails 
to  comply  with  the  terms  and  conditions  on  which  it  was  granted, 
he  must  be  deemed  a  trespasser  ah  initio, — Burton  v.  Calaway^  469 

15.  Descent — ^Action. — In  1859  a  man  died,  leaving  a  widow  and 
children.  One-third  of  his  real  estate  descended  to  his  widow.  She 
and  B^  in  1860,  executed  a  joint  and  several  promissory  note  for 
the  payment  to  C  of  a  sum  of  money.  Afterwards  she  and  ^in- 
termarried. She  then  died,  the  children  by  her  former  husband 
surviving  her.  B  then  became  insolvent.  C  sued  the  children  by 
the  former  husband  to  subject  the  interest  which  had  descended  to 
their  mother,  as  aforesaid,  to  the  payment  of  said  note.  The  chil- 
dren claimed  that,  by  reason  of  her  subsequent  marriage,  she  took 
but  a  life  estate  therein,  and  that,  therefore,  it  was  not  subject  to 
sale  for  the  payment  of  said  note. 

Eeldy  that,  under  the  circumstances,  she  took  a  third  in  fee,  and  that 
it  was  liable  for  the  payment  of  her  debts,  and  said  action  would 
\i^,—PUlpot  V,  Wehh,  509 

ADJOURNED  TERM. 

1.  Adjourned  Term. — Where  a  Court  orders  an  adjournment  to  a  spe- 
cial term,  for  the  completion  of  unfinished  business,  and  that  due 
notice  thereof  be  given,  and  does  not  specify  the  mode  in  which 
public  notice  shall  be  given,  but  sufficient  notice  is  given  thereof 
by  the  clerk,  by  publication,  such  order  will  still  be  operative  and 
such  adjourned  term  legal. — Conrad  v.  Johnson^  421 

ADMISSIONS. 

1.  Practice. — Suit  to  set  aside  a  conveyance  of  land  to  a  married 
woman,  on  the  ground  that  it  was  fraudulent,  and  made  for  the  pur- 
pose of  securing  said  property  from  the  creditors  of  her  husband, 
and  that  her  husband  paid  for  it.  Separate  answer  by  the  married 
woman,  in  fifteen  paragraphs,  the  last  of  which  alleged  that  the 
real  estate  was  purchased  with  the  proceeds  of  the  sale  of  other 
real  estate  held  by  her  in  her  own  right,  and  that  the  deed  therefor 
was  made  to  her  with  the  knowledge,  consent,  approval  and  advice 
of  the  plaintiff.  Replies  to  each  paragraph  but  the  last,  and  none 
to  that. 

Heldy  1.  That  the  failure  to  reply  thereto  was  an  admission  of  the 
facts  therein  pleaded,  and  entitled  her  to  a  judgment  on  the  plead- 
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ings,  and  if,  upon  the  trial,  there  had  been  a  yerdiot  for  the  plain- 
tiff, she  wonld  hare  been  entitled,  upon  a  proper  motion,  to  a  judg- 
ment non  obstante  veredicto. — Needham  y.  Webb,  213 

2.  That,  as  the  verdict  on  the  trial  was  in  her  favor,  the  same  mast 
be  sustained  by  reason  of  said  admission,  although  she  failed,  at 
the  proper  time,  to  move  for  a  judgment  on  the  pleadings.       Ibid. 

ADMINISTRATORS. 
See  Executors  and  Administrators. 

ADMINISTRATOR'S  SALE. 
See  Executors  and  Administrators. 

AGENCY. 

1.  Selling  Liquors  bt  Agent. — ^A  person  duly  licensed  to  retail  in- 
toxicating liquors,  may  conduct  his  business  by  an  agent,  and  such 
agent  will  not  be  liable  to  prosecution  for  selling  without  license. 
—Pickeni  y.  The  State,  116 

ALTERATION  OF  WRITTEN  CONTRACT. 

1.  Alteration  of  Note. — The  alteration  of  a  note,  procured  by  the 
payee,  by  the  addition  of  the  name  of  another  person  as  a  maker, 
after  it  had  been  executed  and  delivered  to  the  payee  by  the  former 
parties,  and  without  their  consent,  renders  the  note  void  as  to  such 
original  parties. — Bower^i  Adm'r  v.  Briggiy  139 

AMENDMENT. 

1.  Amendment — ^Variance. — Where  there  is  a  variance  between  the 
instrument  sued  on,  as  described  in  the  complaint,  and  as  offered 
in  evidence,  the  complaint  may  be  amended  on  the  trial,  and  the 
amendment  will,  in  the  Supreme  Court,  be  deemed  to  have  been 
made. — Hobbs  v.  Cowden,  310 

2.  Practice. — After  the  jury  has  been  sworn  and  a  part  of  the  evi- 
dence heard,  it  is  too  late  for  either  party  to  amend  by  adding  a 
new  cause  of  action,  or  defence,  to  be  examined  and  disposed  of  in 
the  pending  trial. — Hoot  v.  Spade,  326 

3.  Practice. — ^It  is  competent  for  the  Courts  of  Common  Pleas  and 
Circuit  Courts,  in  cases  appealed  to  them  from  justices  of  the  peace, 
to  permit  amendments  to  be  made  which  have  the  effect  to  increase 
the  cause  of  action  or  relief  demanded,  provided  such  cause  of  ac- 
tion or  relief,  so  increased,  does  not  exceed  the  jurisdiction  of  the 
justice  of  the  peace,  and  such  Courts  may,  in  such  cases,  make  the 
proper  orders  for  the  adjustment  of  the  costs  between  the  parties. 
^-^Boggt  y.  Near,  395 
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4,  Peaotice — ^Paetition. — ^In  %BtionB  for  partition,  it  is  competent 
for  the  Coart,  at  any  time  before  final  report,  upon  proper  evidence, 
to  amend  its  record  by  correcting  any  clerical  mistake  in  the  de- 
scription of  the  land. —  Winship  v.  Orothers,  455 

APPEAL. 

1.  Effect  of  Appeal. — The  only  effect  of  an  appeal  to  a  Court  of 
error,  when  perfected,  is  to  stay  execution ;  but  the  fact  that  the 
judgment  has  been  appealed  to  such  Court,  is  no  bar  to  an  action 
upon  it. — Burton  v.  Recdsy  87 
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2.  Appeal. — ^Where  a  person  files  a  claim,  in  proper  form,  before  the 
Board  of  Commissioners  of  a  county,  for  the  renayment  of  taxes 
that  have  been  wrongfully  assessed  against  him  on  real  estate  which 
is  situated  in  another  county,  and  said  commissioners  refuse  to  al- 
low his  claim,  he  is  entitled  to  appeal  from  such  judgment  of  re- 
fusal to  the  Court  of  Common  Picas. — Shultz  v.  The  Boards  <tv. 

178 

3.  In  actions  before  justices  of  the  peace  against  a  superyisor  by  the 
township  trustee,  under  section  26,  1  R.  S.  467,  either  party  is  en- 
titled to  appeal  as  iir other  cases  before  justices  under  section  64,  2 

K.  S.  ^61.— Bobbs  v.  Coioden,  310 

• 

4.  Practice — Limitation. — Where  a  cause  was  tried  in  October ^ 
1853,  and  an  appeal  taken  and  transcript  filed  in  this  Court,  and 
process  issued  to  a  resident  defendant,  and  delivered  to  the  proper 
officer,  in  September,  1856,  the  appeal  was  not  barred  by  the  statute 
of  limitations,  the  commencement  of  a  suit,  or  appeal,  datins  from 
the  issue  and  delirery  of  process  to  the  proper  officer,  and  it  is  not 
material  whether  the  process  was  served  within  three  years  or  not. 
Evans  y.  Galloway^  479 

APPROPRIATIONS. 

1.  An  appropriation,  as  applicable  to  the  general  ftind  in  the  treas- 
ury, is  an  authority  from  the  Legislature,  given  at  a  proper  time, 
and  in  legal  form,  to  the  proper  officers,  to  apply  sums  of  money 
out  of  that  which  may  be  in  the  treasury,  in  a  given  year,  to  speci- 
fied objects,  or  demands  against  the  State. — RMne,  dhe.  v.  The  State, 
dbcj  328 

2.  An  appropriation  of  money  to  a  specific  object  is  an  authority  to 
the  proper  officers  to  pay  the  money,  because  the  Auditor  would  be 
thereby  authorized  to  draw  his  warrant  for  sucfi  money,  and  the 
treasurer  to  pay  such  warrant,  if  he  had  appropriated  money  in 
the  treasury.  Ibid. 

3.  An  appropriation  may  be  prospective.  Ihid, 
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ings,  and  if,  npon  the  trial,  there  had  been  a  yerdiot  for  the  plain- 
tiff, she  would  hare  been  entitled,  upon  a  proper  motion,  to  a  judg- 
ment non  obstante  veredicto. — Needham  v.  Webb,  213 

2.  That,  as  the  verdict  on  the  trial  was  in  her  favor,  the  same  must 
be  sustained  by  reason  of  said  admission,  although  she  failed,  at 
the  proper  time,  to  move  for  a  judgment  on  the  pleadings.      Ibid. 

ADMINISTRATORS. 
See  Executors  and  Administratobs. 

ADMINISTRATOR'S  SALE. 
See  Executors  and  Administratobs. 

AGENCY. 

1.  Selling  Liquors  bt  Aqent. — ^A  person  duly  licensed  to  retail  in- 
toxicating liquors,  may  conduct  his  business  by  an  agent,  and  such 
agent  will  not  be  liable  to  prosecution  for  selling  without  license. 
—Pickem  V.  The  Statey  116 

ALTERATION  OF  WRITTEN  CONTRACT. 

1.  Alteration  of  Note. — The  alteration  of  a  note,  procured  by  the 
payee,  by  the  addition  of  the  name  of  another  person  as  a  maker, 
after  it  had  been  executed  and  delivered  to  the  payee  by  the  former 
parties,  and  without  their  consent,  renders  the  note  void  as  to  such 
original  parties. — Botoer^i  AdmW  v.  Briggs^  139 

AMENDMENT. 

1..  Amendment — ^Variance. — Where  there  is  a  variance  between  the 
instrument  sued  on,  as  described  in  the  complaint,  and  as  offered 
in  evidence,  the  complaint  may  be  amended  on  the  trial,  and  the 
amendment  will,  in  the  Supreme  Court,  be  deemed  to  have  been 
made. — Hobbs  v.  Cowdeny  310 

2.  Practice. — ^Afber  the  jury  has  been  sworn  and  a  part  of  the  evi- 
dence heard,  it  is  too  late  for  either  party  to  amend  by  adding  a 
new  cause  of  action,  or  defence,  to  be  examined  and  disposed  of  in 
the  pending  trial. — Hoot  v.  Spade,  326 

3.  Practice. — It  is  competent  for  the  Courts  of  Common  Pleas  and 
Circuit  Courts,  in  cases  appealed  to  them  from  justices  of  the  peace, 
to  permit  amendments  to  be  made  which  have  the  effect  to  increase 
the  cause  of  action  or  relief  demanded,  provided  such  cause  of  ac- 
tion or  relief,  so  increased,  does  not  exceed  the  jurisdiction  of  the 
justice  of  the  peace,  and  such  Courts  may,  in  such  cases,  make  the 
proper  orders  for  the  adjustment  of  the  costs  between  tJie  parties. 
-^Bogge  v.  Near,  395 
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4.  Pbaotioe — ^Partition. — In  actions  for  partition,  it  is  competent 
for  the  Coart,  at  any  time  before  final  report,  upon  proper  evidence, 
to  amend  its  record  by  correcting  any  clerical  -mistake  in  the  de- 
scription of  the  land. —  Winship  v.  Crother$,  455 

APPEAL. 

1.  Effxot  of  Appeal. — The  only  effect  of  an  appeal  to  a  Court  of 
error,  when  perfected,  is  to  stay  execution ;  but  the  fact  that  the 
judgment  has  been  appealed  to  such  Court,  is  no  bar  to  an  action 
upon  it. — Burton  v.  Reeds,  87 

2.  Appeal. — ^Where  a  person  files  a  claim,  in  proper  form,  before  the 
Board  of  Commissioners  of  a  county,  for  the  renayment  of  taxes 
that  have  been  wrongfully  assessed  against  him  on  real  estate  which 
is  situated  in  another  county,  and  said  commissioners  refuse  to  al- 
low his  claim,  he  is  entitled  to  appeal  from  such  judgment  of  re- 
fusal to  the  Court  of  Common  Pleas. — S/iultz  v.  The  Boardy  &c. 

178 

3.  In  actions  before  justices  of  the  peace  against  a  superyisor  by  the 
township  trustee,  under  section  26,  1  R.  S.  467,  either  party  is  en- 
titled to  appeal  as  iir  other  cases  before  justices  under  section  64,  2  ' 

R.  S.  461.— ^o66«  V.  Cowden,  310 

• 

4.  Practice — Limitation. — Where  a  cause  was  tried  in  October, 
1853,  and  an  appeal  taken  and  transcript  filed  in  this  Court,  and 
process  issued  to  a  resident  defendant,  and  delivered  to  the  proper 
officer,  in  September,  1856,  the  appeal  was  not  barred  by  the  statute 
of  limitations,  the  commencement  of  a  suit,  or  appeal,  dating  from 
the  issue  and  delivery  of  process  to  the  proper  officer,  and  it  is  not 
material  whether  the  process  was  served  within  three  years  or  not. 
EtHjmi  V.  Galloway,  479 

APPROPRIATIONS. 

1.  An  appropriation,  as  applicable  to  the  general  fund  in  the  treas- 
ury, is  an  authority  from  the  Legislature,  given  ai  a  proper  time, 
and  in  legal  form,  to  the  proper  officers,  to  apply  sums  of  money 
out  of  that  which  may  be  in  the  treasury,  in  a  given  year,  to  speci- 
fied objects,  or  demands  against  the  State. — RUtine,  dec,  v.  The  State, 
ibc,  328 

2.  An  appropriation  of  money  to  a  specific  object  is  an  authority  to 
the  proper  officers  to  pay  the  money,  because  the  Auditor  would  be 
thereby  authorized  to  draw  his  warrant  for  sucn  money,  and  the 
treasurer  to  pay  such  warrant,  if  he  had  appropriated  money  in 
the  treasury.  Ibid. 

3.  An  appropriation  may  be  prospective.  Ibid, 
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ARBITRATION. 

1.  Under  tho  statute  relatiye  to  arbitrations,  all  proceedings  prior  to 
ihe  granting  of  a  rule  to  shew  cause  why  judgment  should  not  be 
rendered  on  the  award  ^re  ex  parte. — Conrad  v.  Johnson^  421 

2.  Where  a  claim  for  damages  for  the  n  on -performance  of  a  parol 
contract  is  submitted  to  arbitration,  and  the  award  requires  one 
party  to  pay  to  the  other  a  certain  sum,  '^without  relief  from  valua- 
tion or  appraisement  laws,''  the  Court,  in  which  the  award  is  filed, 
may  modify  the  same  by  striking  out  the  direction,  "without  relief/* 
&c  ,  which  is  unauthorized  in  such  case.  Ibid. 

3.  An  averment  that  an  award  was  obtained  by  partiality  should  spe- 
cify in  what  the  partiality  consisted.  Ibid. 

4.  Where  the  agreement  to  submit  to  arbitration  appoints  a  place 
where  the  arbitrators  shall  meet  to  perform  their  duties,  and  they 
meet  there  and  hear  all  the  evidence  and  determine  what  their 
award  shall  be,  it  is  not  material  at  what  place  the  award  is  finally 
made  out  and  reduced  to  writing.  Ibid, 

5.  A  mistake  of  law  can  not  be  set  up  as  a^  objection  to  defeat  an 
award.  Ibid. 

6.  Arbitrators  should  estimate  and  return  with  their  award  the  costs 
of  the  arbitration.  Ibid. 

7.  Where  the  agreement  of  submission  designates  a  time  on  or  before 
which  the  award  shall  be  delivered,  and  the  same  is  not  delivered 
on  or  before  that  time,  it  shall  be  inoperative.  Ibid. 

8.  Statutes  Construed. — The  statute  relative  to  arbitrations  and 
umpirages  does  not  contemplate,  nor  provide  for,  the  arbitration 
of  a  cause  pending  in  Court. — Daggy  v.  Cronnellf/y  474 

ARGUMENT-^OPEN  AND  CLOSE  OF. 

1.  A  sued  J?  on  a  note.  B  interposed  no  general  denial  to  the  com- 
plaint, but  answered  by  way  of  set-off. 

Held,  That  the  defendant  was  entitled  to  open  and  close  the  argument 
on  the  trial,  and  that,  the  fact  that  the  plaintiff  replied  affirmatively 
to  the  defendant's  answer,  setting  up  new  matter,  did  not  change 
the  rule,  because,  until  the  defendant  had  proved  his  set-off,  the 
plaintiff  could  not  be  required  to  prove  anything. — Bowen  v. 
Spears,  146 

2.  Where  there  are  several  issues  in  a  cause,  and  the  plaintiff  is  re- 
quired to  prove  any  one  of  them  before  he  is  entitled  to  a  verdict, 
he  is  entitled  to  open  and  close.  Ibid. 
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3.  Semble^  That,  when  the  defendant  is  entitled  to  the  opening  and 
close  of  the  argument,  he  is  also  entitled  to  open  and  close  the  evi- 
dence, and  if  he  waives  the  latter  right,  such  waiver  will  extend 
also  to  the  argument;  but,  where  the  record  is  silent  on  the  sub- 
ject, this  Court  will  not  presume  that  he  waived  the  right  to  open 
and  close  the  evidence.  Ihid. 

ABSON. 
See  Criminal  Law  and  Practice,  8. 

ASSIGNEE  OF  JUDGMENT. 

1.  Assignees  of  a  judgment,  under  our  statute,  take  the  same  subject 
to  whatever  equities  exist  in  favor  of  the  judgment  debtor. — Rohc- 
9on  V.  RoberUy  155 

2.  Pleading. — In  an  action  by  an  assignee  to  enforce  the  lien  of  a 
judgment  on  certain  real  estate,  the  complaint  should  contain  a 
copy  of  the  judgment  and  assignment  thereof  to  him. — Brookshtre 
y.  LomaXy  512 

AUCTIONEER. 
See  EzBCTJTORS  and  Administrators,  1,  2,  3. 

ATTACHMENT. 

1.  Attachment — Pleading  and  Practice  in, — ^Action  upon  notes, 
and  attachment  obtained  at  the  institution  of  the  suit,  based  upon 
an  allegation  in  the  complaint,  that  the  defendant  was  about  to  sell 
his  property  subject  to  execution,  with  the  fraudulent  intent,  &c., 
and  the  complaint  was  verified.  The  defendant  appeared  and  an- 
swered to  the  attachment  both  by  a  general  and  special  denial  of 
the  facts  averred  as  the  basis  thereof,  and  other  issues  were  formed 
by  pleading  to  the  complaint  generally.  No  objection  was  made 
to  the  answers  to  the  attachment  on  the  ground  that  they  were  not 
verified.  On  all  the  issues  thus  formed,  the  cause  was  tried  by  the 
Court,  and  judgment  rendered  for  the  plaintiff,  (the  Bank,)  gene- 
rally, without  any  order  for  the  sale  of  the  attached  property.  The 
plaintiff  then  moved  the  Court  for  such  an  order  on  the  ground 
that  judgment  had  been  rendered  in  the  main  action  without  any 
trial  or  finding  on  the  attachment,  and  because  no  plea  or  answer 
to  the  attachment  had  been  filed  and  duly  verified.  Motion  over- 
ruled. Defendant  then  appealed  from  the  general  judgment  to  the 
Supreme  Court,  and  the  plaintiff  obtained  a  change  of  venue  in  the 
attachment  matter  to  another  Court,  and  the  latter  Court,  on  the 
defendant's  motion,  dismissed  the  same,  and  fVom  the  judgment  of 
dismissal,  the  plaintiff  appealed  to  this  Court. 
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Held^  1.  That  the  attachment  in  this  case  was  not  a  separate  auxiliarj 
proceeding,  but  part  of  the  original  suit,  and  the  issnes  based  upon 
it  should  haye  been  tried,  and  will  be  presumed  to  have  been  tried, 
in  that  suit. — Bradley  et  al.  v.  The  Bank  of  the  State,  <fec.,         528 

2.  That  the  burden  of  proof  upon  such  issues  rested  upon  the  plain- 
tiff, and  he  should  haye  offered  his  evidence,  if  he  had  any,  upon 
the  trial  of  the  issues  in  the  main  action.  Ibid, 

3.  That  the  answers  to  the  attachment,  if  in  abatement,  should  have 
been  verified  in  accordance  with  the  provisions  of  section  200, 
p.  706,  R.  S.  1843,  which  is  judicially  incorporated  into  the  code 
of  1852,  to  supply  an  omission.  Ibid. 

■ 

4.  But,  that  still  there  was  no  error  committed  below,  because  the 
plaintiff's  failure  to  object  to  them  on  the  ground  that  they  were 
not  verified  before  going  into  the  trial,  was  a  waiver  of  such  verifi- 
cation, and  made  the  answers  sufficient  without  it.  Ibid. 

5.  That  it  was,  therefore,  error  to  grant  said  change  of  venue,  and  the 
Court,  to  which  the  same  was  taken,  properly  dismissed  it.       Ibid. 

ATTORNEYS. 

1.  Testimony  of  Attorneys. — In  such  case,  it  was  attempted  to 
show  by  the  testimony  of  an  attorney,  in  reference  to  two  of  the 
parties  to  the  original  note,  and  for  the  purpose  of  showing  assent 
by  them  to  the  alteration,  that  they  offered  to  confess  a  judgment 
on  the  note  now  in  suit,  if  I,  (the  attorney,)  thought  they  could  do 
it  with  safety,  and  I,  knowing  that  said  L  and  T  had  signed  the 
note  as  sureties,  and  B  being  the  principal,  they  could  not  confess 
judgment  with  safety  to  themselves ;  and  it  appeared  that  such  ad- 
mission was  made  to  the  attorney  of  the  plaintiff  in  a  former  suit 
on  the  same  note,  by  two  of  the  parties  who  were  sureties  on  the 
note. 

Jleldj  That  such  admission  was  not  competent  evidence  against  them, 
because  it  was  obviously  addressed  to  the  attorney  in  order  to  elicit 
'  a  legal  opinion  from  him  touching  the  rights  of  the  parties,  as  be- 
tween themselves,  and  is  therefore  entitled  to  the  protection  ac- 
corded to  communications  made  to  an  attorney  in  professional  con- 
fidence, and  ought  not  to  have  been  disclosed;  and  the  fact  that 
the  admission  was  made  to  the  attorney  of  the  plaintiff  and  not  of 
these  parties,  could  make  no  difference,  because  if  the  attorney  of 
their  adversary  would  consent  to  act  as  their  attorney,  and  advise 
them,  the  rule  should  still  apply,  whether  the  attorney  was  paid 
for  his  advice  or  not. — Bower*t  AdnCt  v.  Briggs,  139 

2.  Practice. — ^An  attorney,  in  the  mere  character  of  amicw  curiae, 
has  no  right  to  except  to  the  rulings  of  a  Court. — Qmrad  v.  John- 
ton^  421 
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BASTARDY. 

See  Constitutional  Law,  2. 

!•  Bastardy  Bond. — ^A  bond  giyen  to  avoid  impriBonment  for  bas- 
tardy is  without  valid  oonsideration,  and  void. — Byers  v.  The  State, 
<kc,,  47 

BILLS  OP  EXCHANGE. 

1.  O&DJBE — Demand. — Where  an  order  is  drawn  in  proper  form,  by 
the  secretary  of  a  corporation  upon  the  treasurer  thereof,  for  the 
payment  of  a  sum  of  money  actually  due  from  the  corporation  to 
the  payee  of  the  order,  it  is  not  necessary  for  the  payee  to  present 
it  to  the  treasurer  for  payment,  within  a  reasonable  time  after  re- 
ceiving it,  or  at  any  time  before  suing  upon  it,  as  a  condition  prece- 
dent to  such  suit. — The  Indiana  arid  Illinois  Central  R.  R.  Co,  v. 
Davis,  6 

2.  Construction. — Sufch  an  order  may  be  treated  by  the  holder  there- 
of, at  his  option,  as  the  mere  promissorv  note  of  the  corporation, 
payable  at  a  particular  place,  or  probably,  as  a  bill  of  exchange. 

Ihid. 

BILLS  OF  EXCEPTIONS. 

1.  BuLE  30. — The  statement  in  a  bill  of  exceptions,  "  that  the  fore- 
going is  all  the  evidence  offered  or  given  on  the  trial  of  the  above 
cause,*'  does  not  exclude  the  presumption  of  other  evidence. — Cook 
V.  Anderson,  15 

2.  Time  of  Piling. — ^Where  a  definite  time  is  given  for  the  filing  of 
a  bill  of  exceptions,  and  the  same  is  not  filed  within  that  time,  the 
court  can  not,  at  a  subsequent  term,  authorize  such  filing. — TJ^e 
Terre  HauU  Gas  Co.  v.  Teel,  131 

3.  Pbagtige. — ^Where  time  is  given  within  which  to  file  a  bill  pf  ex- 
ceptions, and  the  bill  is  signed  by  the  Judge  of  the  Court  in  time, 
but  the  attorney  fails  to  file  it  in  time,  because  he  was  ^'  called  to 
some  other  important  professional  business,  and  thinks  the  filinar 
was  thereby  overlooked  and  slipped  his  memory  until  the  time  had 
expired,''  the  Court  can  not,  for  such  reasons,  if  for  any,  give  leave 
to  file  it  afterwards. — Brouse  v.  Price,  216 

4.  Practice. — ^Where  a  bill  of  exceptions,  after  setting  out  certain 
evidence,  contains  the  words :  ^*  Which  was  all  the  evidence  given 
in  the  cause,"  such  words  are  not  sufficient  to  exclude  tfaepresump* 
tion  of  other  evidence. — Hamilton  v.  Johnson,  392 
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5.  Peactice — Bill  of  Exceptions. — ^Whero  time  is  given  for  the 
filing  of  a  bill  of  exceptions,  and  the  bill  is  not  filed  within  that 
time,  it  can  not  be  considered  a  part  of  the  record  in  this  Conrt. — 
Jdosa  y.  Kendall,  485 

BOND. 
See  Constable,  1,  2,  3,  4. 

1.  Where  a  bond  or  recognizance  is  taken  by  an  officer  or  Comrt,  ac- 
ting simply  under  statutory  power,  the  instrument  must  be  author- 
ized by  the  statute,  or  it  will  be  void  ;  and  a  complaint  upon  such 
an  instrument  must  affirmatively  show  that  it  was  taken  in  a  case 
where  the  law  authorized  it. — B^ers  v.  The  State,  47 

2.  Basta&dy  Bond. — A  bond  given  to  avoid  imprisonment  for  bas- 
tardy is  without  valid  consideration,  and  void.  Ibid. 

3.  Constable — ^Official  Bond. — ^In  1858,  A  was  duly  elected  con- 
stable for  one  year,  and  qualified  according  to  law.  In  1859,  he 
was  re-elected,  and  failed  to  qualify,  but  continued  to  perform  the 
duties  of  the  office.  During  the  latter  year  an  execution  against  B 
oame  properly  into  his  hands,  and  B  delivered  to  him  a  promissory 
note  to  hold  as  a  pledge  for  the  payment  of  the  execution.  After- 
wards, an  arrangement  was  made  by  B  by  which  G  assumed  the 
payment  of  said  execution,  and  A  was  notified  thereof.  After- 
wards A  J  not  regarding  said  arrangement,  levied  upon  said  note  to 
satisfy  said  execution,  and  sold  the  same.  Suit  against  A  and  his 
sureties  on  his  official  bond  given  in  1858,  to  recover  the  value  of 
said  note. 

Meldy  that  A,  in  selling  said  note,  was  guilty  of  malfeasance  in  office, 
and  he  and  his  sureties  are  therefore  liable  for  its  value  on  his  offi- 
cial bond. — Butler  v.  The  State,  dec,  169 

4.  Held,  also,  that  he  and  his  sureties,  by  his  misconduct^  are  estop- 
ped to  say  that  the  sale  conferred  no  title  on  the  purchaaer,  and 
therefore  B  is  not  injured.  Ibid. 

5.  Held,  also,  that  A  and  his  sureties  are  liable  on  the  bond  given  in 
1858,  because,  in  legal  effect,  they  thereby  became  responsible  for 
one  year,  and  until  A's  successor  should  be  elected  and  qualified. 

'  •  Ibid. 

6.  Held,  also,  that  a  constable's  return  on  an  execution  is  conclusive 
evidence  of  the  fkcts  therein  recited  only  against  himself,  but  only 
prima  facie  evidence  as  to  other  cases.  Ibid. 

7.  Contbact. — ^Where  a  township  institutes  an  action  before  a  justice 
of  the  peace,  and,  afler  judgment  there,  appeals  to  the  Circuit 
Court,  and  A  B,  the  trustee  of  the  township,  caused  an  appeal- 
bond  to  be  filed,  which  recited  that  "  the  undersigned  arc  bound 
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anto  D  Oin  the  penal  fiaiii*of  200  dollars,  on  this  condition^'*  fto., 
and  was  signed  '*  A  Bj  Trustee  of  Oulumbw  township/'  and  hv 
another  person,  such  trustee  will  be  personally  liable  on  such  bond, 
and  the  words  ^*  Trustee  of  Oolumhu$  township,*'  merely  desariptio 
penanx, — Hohh%  y.  Cowden,  310 

BOUNDARIEa 
See  Bailkt  v.  Chahblin,  33. 

BURDEN  OP  PROOF. 
See  Contract,  16. 

CASES  OVERRULED. 

1.  Cases  Overruled. — ^The  cases  of  The  Wardem^&c,  y.  Moore^  1  Ind. 
R.  289 ;  Engliih,  dbc,  y.  The  Board,  die.,  6  id.  437 ;  The  Marion, 
<kc.  E.  R.  Co.  y.  DUhn,  7  id.  404 ;  The  Marion  dk  L.  R.  R.  Co.  y. 
LomaXj  id.  648,  and  The  Marion^  die.  R.  R.  Co.  y.  Hodge^  9  id. 
163,  so  far  as  they  are  inconsistent  with  the  decision  herein^  are 
oyerruled. — The  Indiana  and  lUinou  Central  R.  R,  Co.  y.  Davie.  6 

2.  Overruled  Cases. — The  case  of  Smith  y.  Oonlan,  14  Ind.  513,  so 
far  as  the  decision  therein  is  inconsistent  with  the  ruling  in  the 
foregoing  case,  is  oyerruled. — Evans  y.  Galloway.  479 

CIRCUIT  COURT. 

1.  Remission  of  Forfeiture. — The  Court  of  Commeo  Pleat  and 
Circuit  Court  have  no  power  to  remit  judgments  upon  forfeited  re- 
cognizances, except  upon  cause  shown. — The  State^  ^e.  y.  8»e^k. 

211 

2.  Highways — ^Practice. — In  an  appeal  to  the  Circuit  Court  Arom 
the  judgment  of  the  Board  of  Commissioners,  in  an  appHoation  fisr 
the  location  of  a  highway,  all  the  original  papers  in  the  appUoation 
before  the  Commissioners,  should  be  sent  to  the  Circuit  Uourt^  or 
the  latter  will  have  no  authority  to  try  the  cause. — Purmamoe  y. 
I/rover*  238 

CITIES. 

See  Towns,  1,  2,  3,  4. 

1.  Ihprovehent  of  Streets. — In  an  appeal  from  a  procept  issued 
for  the  collection  of  assessments  for  the  improvement  of  streets  in 
a  city,  the  transcript  must  contain,  amongst  other  things,  a  proper 
order  of  the  common  council  of  the  city,  directing  the  improvement 
to  be  made,  and  if  the  transcript  show  that  the  common  council 
consisted  of  ten  members,  and  that,  when  the  alleged  order  was 
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made,  there  were  but  9  members  pr&eat,  of  whom  but  6  voted  for 
the  order,  and  3  against  it,  such  order  will  be  a  nullity,  and  such 
transcript  defective  as  a  complaint. — The  Ohf  of  Logan^port  t. 
Legg,  315 

CLERK. 

1.  Whatever  of  the  proceedings  of  a  Court  should  be  brought  before 
the  Appellate  Court,  by  bills  of  exceptions,  can  not  be  incorpo* 
rated  into  the  record  of  the  cause,  by  the  mere  entries  of  the  Clerk; 
and  if  they  are  so  incorporated,  they  will  not  be  available  as  parts  of 
the  record,  on  appeal.  See  Wihon  v.  Druelockj  19  Ind.  389. — 
Wright  v.  The  State.  23 

2.  ExBcuTiON— Duty  op  Clerk.— Section  428,  2  R.  S.  1852,  p.  176, 
which  provides  that,  at  the  expiration  of  the  stay,  it  shall  be  the  duty 
of  the  clerk  to  idsue  a  joint  execution  against  the  property  of  all 
the  judgment  debtors,  and  the  replevin-bail  is  merely  directory  as 
to  the  manner  or  form  of  the  execution,  and  does  not  make  it  his 
duty  to  issue  upon  the  expiration  of  the  stay,  without  an  order  from 
the  plaintiff  or  his  attorney. — NunemacTier  v.  Ingle.  135 

3.  Sheriff's  Sales — Clerk]s  Duty. — ^Decree  in  foreclosure.  Ten 
days  after  the  adjournment  of  the  Court,  the  clerk  issued  an  order 
of  sale,  without  direction  so  to  do,  from  the  plaintiff,  and  two 
months  thereafter  the  sheriff,  after  due  advertisement,  sold  the  prop- 
erty to  A,  who  bought  in  good  faith,  and  without  notice  that  the 
writ  had  issued  without  authority,  or  that  the  plaintiffs  had  no  act- 
ual notice  of  the  time  of  sale. 

Held,  1.  That  the  clerk  ought -not  to  have  issued  the  order  without 
direction  from  the  plaintiffs  therefor. 

4.  HeM,  2.  That  a  bona  fide  purchaser  could  not  be  affected  thereby, 
because  he  had  a  right  to  presume  that  the  clerk  had  done  his  duty. 
— Sowlez  V.  Harvey.  217 

5.  Action. — And  in  such  case,  if  the  Clerk  of  the  Court,  by  which 
such  judgment  is  rendered,  upon  proper  demand  and  tender  of 
his  fees  therefor,  fails  or  refuses  to  issue  an  execution  on  such 
judgment  to  be  collected  of  the  individual  property  of  said  admin- 
istrator, &e  and  his  sureties  will  be  liable  to  an  action  therefor  up- 
on his  official  bond. — The  State,  dec.  v.  Bitter,  406 

COLLATERAL  IMPEACHMENT. 

See  Executors  and  Administraotrs,  3. 

COMMISSIONERS  OF  COUNTIES. 

1.  Appeal. — ^Where  a  person  files  a  claim,  in  proper  form,  before  the 
board  of  commissioners  of  a  county,  for  the  repayment  of  taxes 
that  have  been  wrongfully  assessed  against  him  on  real  estate  which 
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is  situated  in  another  county,  and  said  commissioners  refuse  to  al- 
low his  claim,  he  is  entitled  to  appeal  from  such  judgment  of  re- 
fusal to  the  Court  of  Common  Pleas. — SkuUz  y.  The  Boards  dfc> 

178 

COMMON  SCHOOLS. 

1.  Pleadings. — ^In  an  application  for  a  mandate  to  enforce  the  ad- 
mission of  a  person  to  a  common  school,  the  complaint  should  af- 
£rmatiyelj  show  that  the  applicant  is  under  twenty-one  and  not 
under  five  years  of  age,  and  unmarried,  and  neither  a  negro  nor 
mulatto,  nor  the  son  or  daughter  of  a  mulatto,  or  such  complaint 
will  be  defective  on  demurrer. — Draper^  dec.  v.  Cambridge,        268 

2.  Constitutional  Law. — Section  130,  1  R.  S.  p.  454,  so  far  as  it 
authorized  townships  to  levy  and  collect  taxes  for  the  support  of 
common  schools  therein,  was  unconstitutional  and  void, — Lima 
Toumship  V.  Jetik$.  301 

CONSTABLE. 

1.  Constable — Official  Bond. — In  1858,  A  was  duly  elected  con- 
stable  for  one  year,  and  qualified  according  to  law.  In  1859,  he 
was  re-elected,  and  failed  to  qualify,  but  continued  to  perform  the 
duties  of  the  office.  During  the  latter  year  an  execution  against  B 
came  properly  into  his  hands,  and  B  delivered  to  him  a  promissory 
note  to  hold  as  a  pledge  for  the  payment  of  the  execution.  After- 
wards, an  arrangement  was  made  by  B  by  which  G  assumed  the 
payment  of  said  execution,  and  A  was  notified  thereof.  Afterwards, 
A,  not  regarding  said  arrangement,  levied  upon  said  note  to  satisfy 
said  execution,  and  sold  the  same.  Suit  against  A  and  his  sureties 
on  his  official  bond  given  in  1858,  to  recover  the  value  of  said  note. 

Heldj  That  A,  in  selling  said  note,  was  guilty  of  malfeasance  in  office, 
and  he  and  his  sureties  are  therefor  liable  for  its  value  on  his  offi- 
cial bond. — Butler  v.  The  State,  dec,  169 

2.  Held,  also,  that  he  and  his  sureties,  by  his  misconduct,  are  estopped 
to  say  that  the  sale  conferred  no  title  on  the  "purchaser,  and  there- 
fore B  is  not  injured.  Ibid, 

3.  EeJd,  also,  that  A  and  his  sureties  are  liable  on  the  bond  given  in 
1858,  because,  in  legal  effect,  they  thereby  became  responsible  for 
one  year,  and  until  A*%  successor  should  be  elected  and  qualified. 

Ibid. 

4.  Held,  also,  that  a  constable's  return  on  an  execution  is  conclusive 
evidence  of  the  facts  therein  recited  only  against  himself,  but  only 
prima  facie  evidence  as  to  other  cases.  Ibid, 

CONSTITUTIONAL  LAW. 
L  Redemption. — The  act  of  June  4,  1861,  (Acts  Spec.  Bess.  1861, 
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p.  79,)  proTidiDg  for  the  redemption  of  real  property  sold  upon 
•xecutioD,  &e.,  so  far  as  the  same  was  intended  to  apply  to  sales  op 
judgments  rendered  upon  contracts  existing  at  and  before  its  pas- 
sage, is  in  conflict  with  Art.  I.,  §  10.  of  the  Constitution  of  the 
United  States,  which  prohibits  the  passage  of  any  law  impairing 
the  obligation  of  contracts.  See  Scohey  y.  Gibion,  17  Ind.  572. — 
Iglekart  v.  Wolfin,  <kc,,  32 

2.  Bastardy. — The  fourth  and  fifth  sections  of  the  Bastardy  act,  2 
G.  ft  H.  625,  so  far  as  they  require  the  defendant  to  enter  into  re- 
cognisance to  appear,  ftc,  in  order  to  prevent  his  imprisonment,  are 
unconstitutional  and  void,  because  a  prosecution  for  bastardy  is 
founded  neither  on  a  criminal  nor  penal  statate,  and  is  a  proceed- 
ing to  enforce  a  mere  civil  obligation,  for  the  non -performance  of 
which  the  defendant  can  not  be  imprisoned. — Byan  v.  The  Siate^ 
ikc^y  47 

3.  Married  Women. — Semhh,  That  the  Legislature  may  limit  the 
power  of  a  fe^nme  covert  over  her  legal  fee-simple  estates,  for  the 
purpose  of  protecting  them  for  her  benefit. — Cox't  Admr  v.  Wood, 

54 

4.  Mechanics*  Lien. — Article  36  of  the  code,  on  the  subject  of  me- 
chanics' Hens,  (2  G.  ft  H.  298,)  is  not  unconstitutional  by  reason 
of  any  defect  in  the  title  of  the  act  of  which  it  is  a  part,  but  may 
be  construed  as  merely  providing  a  remedy  for  the  collection  of  a 
debt.— JaW  v.  Bunie,  304 

^.  Costs. — Section  70,  (2  G.  ft  H.  597,)  so  far  as  it  attempts  to  pre- 
scribe a  rule  for  the  assessment  of  costs  by  the  Circuit  and  Com- 
mon Pleas  Courts,  in  cases  appealed  to  them  from  justices  of  the 
peace,  is  unconstitutional  and  void,  under  the  provisions  of  the 
19th  section  of  the  4th  article  of  the  Constitution,  and  in  such 
cases,  the  costs  in  the  appellate  Court  should  follow  the  judgment, 
without  reference  to  said  section. — KuIvm  v.  Krammu,  490 

CONSTITUTION    OF    THE    UNITED    STATES— SECTIONS 

CITED. 

Art.  1,  §  10. — Obligation  of  contracts.  32 

CONSTITUTION  OF  INDIANA. 

Art.    4, 1  19.— Title  of  Lands.  304 

Art.  10,  §    2. — Revenue — Interest.  331 

Art.  10,  8    3. — Appropriation.  331 

Art.    4,  §  19. — Mode  of  Legislation.  366 

Art.    8,  §    2. — Common  Schools.  401 

Art.    1,  §  22. — Imprisonment  for  debt.  48 

Art.    4,  §  19.— Mode  of  Legislation.  491 
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CONTINUANCE. 

1.  In  an  action,  wbere  some  of  the  defendants  hare  been  served  with 
process,  and  others  have  not,  and  the  action  may  proceed  against 
those  served,  if  the  plaintiff  proceeds  to  make  up  the  issues,  the 
defendants  served  may  well  infer  that  the  trial  is  to  go  on,  and  that 
they  must  be  prepared  for  it,  and  the  plaintiff  is  not  entitled,  after 
the  issues  are  made  up,  to  have  a  continuance  of  the  whole  oause, 
simply  because  some  of  the  defendants  have  not  been  served  with 
process. — Sumner  v.  Coleman,  486 

CONTRACT. 

See  Married  Women,  1,  2.  3,  4,  5,  6,  7;  Corporations,  5,  6,  7,  8,  9, 

10]  see  Insurance,  3. 

1.  Consolidation — Railroads. — An  association  for  the  constnio- 
tion  of  a  railroad  was  formed  under  a  general  law,  which  author- 
ized the  amendment  or  repeal  of  the  law  at  the  discretion  of 
the  Legislature.  The  law  did  not  authorize  the  consolidation  of 
railroad  companies.  A  subscribed  to  the  stock  of  the  company. 
Afterward,  a  general  act  was  passed  authorizing  such  consolidation. 
The  company  was  then  consolidated  with  another.  But  it  was  appa- 
rent from  the  articles  of  association,  that  such  consolidation  wa«  one 
of  the  purposes  for  which  such  association  seemed  to  have  been  organ- 
ized, and  that  the  consolidation  was  only  carrying  out  that  purpose, 
and  did  not  work  a  fundamental  change  of  the  object  contemplated. 

Held,  That  such  action  of  the  company  did  not  discharge  A  from  the 
payment  of  his  subscription. — Hanna  v.  The  Oincinndti  and  Fort 
Wayne  R.  R.  Co,  30 

'2.  The  contracts  of  a  married  woman  are  generally  void,  except  such 
as  are  made  to  charge  the  income  of  her  separate  estate,  for  the 
benefit  of  such  estate,  or  for  necessaries,  &c. — Cox^s  AdmW,  v.  Wood, 

54 

3.  Duress. — ^Where  a  man  is  arrested  out  of  this  State,  on  criminal 
process  sued  out  in  another  State,  upon  a  charge  of  embezzlement^ 
and  is  brought  to  this  State,  in  the  custody  of  an  officer  of  such 
other  State,  and  is  taken  to  his  wife,  who  resides  here,  and  is  the 
owner  of  real  estate  here,  and  she  is  induced,  by  his  importunities, 
and  the  threats  of  the  officer  to  take  him  back  to  such  other  State, 
and  her  desire  to  secure  his  discharge  from  imprisonment,  to  exe- 
cute a  mortgage  upon  her  real  estate,  in  which  her  husband  joined, 
to  secure  the  payment  of  the  money  alleged  to  have  been  embezzled 
by  him,  and  such  mortgage  was  executed  by  her  unwillingly,  such 
mortgage  will  be  void,  because  it  was  executed  under  duress,  the 
husband  having  been  at  the  time  held  in  illegal  custody,  by  an  of- 
ficer of  another  State,  under  a  writ  there  sued  out,  which  was  no 
jostification  to  him  here. — Brooks  v.  BerryMIL  9T 
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4.  An  agreement,  founded  on  sufficient  consideration,  between  two 
persons,  whereby  one  of  them  binds  himself  to  pay  a  sum  of  money 
to  a  third  person,  may  be  enforced  by  such  third  person. — Beah  ▼. 
Beah.  163 

6.  Contract — Waiver. — A^  being  afflicted  with  a  cancer,  employed 
Bf  a  cancer-doctor,  to  treat  him  for  its  cure,  and  it  was  agreed  be- 
tween them  that  the  doctor  was  to  have  100  dollars,  and  was  to  do 
A  100  dollars'  worth  of  good,  and  if  he  cured  him,  he  was  to  have 
200  dollars.  The  doctor  treated  him  about  six  months.  At  the 
end  of  about  three  months,  A  gave  B  his  two  notes, — one  for  25 
dollars,  and  one  for  200  dollars — and  at  the  end  of  six  months  he 
died.  Said  notes  were  filed  as  a  claim  against  A^s  estate.  Defence, 
want  and  failure  of  consideration,  and  fraud. 

Seld^  That,  in  the  absence  of  fraud,  the  giving  of  said  note  for  200 
dollars,  when  the  period  of  treatment  had  only  half  expired,  and 
its  result  was  uncertain,  amounted  in  law  to  a  waiver  of  the  origi- 
nal contract;  and  that  parol  evidence  would  not  be  admissible  to 
show  that  the  note,  unconditional  on  its  face,  was  intended  by  the 
parties  to  be  conditional ;  but  its  consideration  might  be  disputed. 
—Swank  V.  NichoW  Adm'r,  198 

6.  Contract — Tender. — Action  to  recover  possession  of  land.  De- 
fence, that  the  assignment  of  a  title  bond,  under  which  the  plain- 
tiff had  acquired  title,  was  not  intended  to  be  absolute,  but  a  mere 
security  for  the  payment  of  certain  sums  of  money,  and,  in  con- 
nection with  this  defence,  a  tender  of  the  alleged  sum  due  was 
made  to  the  plaintiff  and  continued  by  bringing  the  sum  into  Court 
and  depositing  it  with  the  Clerk.  There  was  judgment  for  the  de- 
fendant in  the  action.  A  new  trial  was  taken  under  the  statute. 
The  cause  was  then  compromised  and  dismissed,  the  plaintiff  agree- 
ing to  convey  to  the  defendant  a  described  parcel  of  land,  for  a 
specified  consideration,  and  the  defendant  agreeing  to  pay  that  con- 
sideration, that  is,  ^^to  obtain  and  pay  down  to  the  plaintiff  the 
amount  tendered  and  paid  into  Court  in  the  case  now  pending,"  and 
the  balance  in  specified  installments,  and  to  execute  a  mortgage  on 
specified  lands  to  secure  the  deferred  installments.  The  suit  was 
dismiRsed.  The  plaintiff  then  made  and  tendered  to  the  defendant 
.a  deed  for  the  land,  but  the  defendant  failed  to  make  the  payments 
as  agreed.  The  plaintiff  then  sued  him  on  said  contract.  In  the 
mean  time,  the  Clerk,  in  whose  hands  the  tendered  sum  of  money 
bad  been  deposited,  ceased  to  be  clerk,  and  converted  said  money 
■to  his  own  use,  and  refused  to  pay  the  same  to  the  defendant.  The 
defendant,  therefore,  in  the  action  on  said  adjustment  contract, 
being  unable  to  obtain  said  money  from  the  clerk,  claimed  that  he 
bad  a  right  to  repudiate  said  contract,  and  resort  to  his  original 
defence. 

^eld,  1.  That  the  compromise  agreement  was  valid,  and  could  not  be 
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repudiated  by  the  defendant,  and  must  determine  the  rights  of  the 
parties  herein. — Sowle  v.  Holdridge,  204 

7.  Eeldy  2.  That  said  sum  of  money,  so  tendered  and  deposited  by 
the  defendant,  became  at  once,  and  has  ever  since  continued  to  be, 
the  property  of  the  plaintiff,  and  at  his  risk.  Ihid, 

8.  Meldy  3.  That  the  defendant's  agreement  to  obtain  and  pay  over  to 
the  plaintiff  said  sum  so  in  the  hands  of  the  clerk,  was,  in  legal 
effect,  an  agreement  to  go,  as  the  servant  of  the  plaintiff,  and  bring 
to  him  said  sum,  and,  having  no  power  to  enforce  its  payment  by 
the  clerk,  he  was  released  from  the  further  performance  of  that 
agreement.  Ibid, 

9.  Held,  4.  That,  in  legal  effect,  the  defendant,  under  said  agree- 
ment, is  now  only  required  to  pay  to  the  plaintiff  said  deferred  in- 
stallments, with  interest,  and  the  plaintiff  then  to  execute  to  him  a 
deed  for  said  land.  Ibid. 

10.  CoiTNTY  Poor. — Under  section  13  of  the  act  for  the  relief  of  the 
poor,  (1  R.  S.  1852,  p.  401),  it  is  lawful  for  the  proper  of&cers  to 
send  to  the  county  asylum,  for  such  relief  as  is  contemplated  by 
law,  that  class  of  paupers  described  in  the  24th  section  of  said  act, 
and  it  will  be  the  duty  of  the  keeper  of  such  asylum,  under  a  gen- 
eral contract,  to  provide  for  such  poor  of  the  county  as  may  be 
lawfully  sent  to  said  asvlum,  to  receive  and  provide  for  them. — 
Reinichey.  The  Board  of  C&jtiWs.  of  Allen  Co,  243 

11.  CoNTBACT — Railroad— Practice. — The  appellant  recovered  a 
judgment  against  the  appellee.  The  appellee  consisted  of  the  Madison 
and  Indianapolis  and  the  Peru  and  Indianapolis  railroad  compa- 
nies consolidated.  After  the  rendition  of  the  judgment,  and  be- 
fore its  collection,  the  union  of  said  companies  was  dissolved  by 
judicial  decision,  and  the  companies  respectively  resumed  their  for- 
mer separate  existence.  The  appellant  then  moved  the  Court  for 
execution  on  his  judgment,  and  served  notice  of  his  motion  on  each 
of  said  companies. 

Jffeld,  That  said  notice  was  properly  served,  and  the  appellant  was 
entitled  to  execution,  and  that  the  proceedings  touching  the  union 
of  said  companies  in  no  way  affected  their  liability  on  said  judg- 
ment.— Ketcham  v.  The  Madison,  dhc,  R,  R,  Co.,  260 

12.  Where  a  township  institutes  an  action  before  a  justice  of  the 
peace,  and,  after  judgment  there,  appeals  to  the  Circuit  Court,  and 
A  B,  the  trustee  of  the  township,  caused  an  appeal-bond  to  be  filed, 
which  recited  that  "  the  undersigned  are  bound  unto  C  D  in  the 
penal  sum  of  200  dollars,  on  this  condition,"  &o.,  and  was  signed 
'^  A  jB,  trustee  of  Columbus  township,''  and  by  another  person,  such 
trustee  will  be  personally  liable  on  such  bond,  and  the  words  '^trus- 
tee  of  Columbus  iown&hij^y^  merely  d^scripHo  persanm" — Sobbs  y. 
Cowden,  SIO 
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13.  Contract — ^Promissory  Notb. — A^  as  principal,  and  B,  (7,  D 
and  Ey  as  his  endorsers  and  sureties,  were  indebted  by  note  to  F^  in 
a  certain  sum,  which  was  past  due.  They  desired  further  time  for 
payment.  It  was  agreed  therefore  that  the  debt  should  be  renewed, 
and  new  notes,  by  way  of  renewal,  executed  by  the  same  parties, 
but  without  any  agreement  as  to  the  time  for  which  the  renewal 
notes  should  run.  A  then  procured  blank  notes,  and  caused  them 
to  be  filled,  except  as  to  the  time  of  maturity,  and  signed  by  him- 
self, and  endorsed  by  B,  (7,  D  and  E,  as  his  sureties,  and  delivered 
in  that  condition  to  Fy  who  thereupon  filled  the  blank  for  the  time 
with  3  months.  At  the  time  the  notes  were  endorsed  by  some  of 
the  parties,  it  was  represented  to  thepi  by  A  that  the  renewal  would 
be  for  4  months,  and  they  endorsed  the  note  with  that  understand- 
ing, but  F  had  no  knowledge  of  and  did  not  authorize  such  repre- 
sentations. The  notes  were  not  paid  at  maturity  ;  ^sued  on  them. 
A  made  default.  The  endorsers  answered  by  a  general  denial  under 
oath,  and,  on  the  trial,  admitted  that  their  signatures  were  ,i;enuine, 
but  urged  that  the  notes  were  void,  because  they  had  been  altered 
by  Fy  by  inserting  3  months  instead  of  4,  after  they  had  been  exe- 
cuted and  delivered  by  them. 

Heldy  1.  That  the,  general  denial  under  oath,  merely  put  in  issue  the 
execution  of  the  notes,  and  excluded  all  questions  of  usury,  want 
and  failure  of  consideration,  and  fraud,  except  in  connection  with 
the  execution  of  the  notes. — Johns  v.  Harruouy  317 

14.  Heldy  2.  That,  under  the  circumstances,  F  was,  by  implication, 
authorized  by  the  parties  to 'fill  up  the  blank  as  to  the  time  of  pay- 
ment, at  his  discretion.  Ibid. 

15.  Heldy  3.  That  the  representations  of  A  to  the  endorsers  could  in 
no  way  affect  the  rights  of  Fy  who  had  not  authorized  and  had  no 
knowledge  of  them,  and  that  proof  of  such  representations,  under 
the  issues,  was  irrelevant.  Ibid. 

16.  Heldy  4.  That,  upon  the  issues,  and  the  admissions  of  the  en- 
dorsers, the  burden  of  showing  the  invalidity  of  the  notes  rested 
upon  them.  IHd, 

17.  Pleadino. — ^Action  to  recover  damages  for  the  non-performance 
of  the  following  contract:  ^*'A  agrees  to  furnish  to  B  400  bead  of 

■  good  corn-fatted  hogs,  to  average  200  pounds  net  weight;  said  A 
agrees  to  deliver  said  hogs  between  the  15th  and  the  25th  of  De- 
cember y  1858,  in  the  city  of  Richmondy  Wayne  county,  Indiana; 
said  hogs  are  to  be  delivered  alive  and  weighed  alive,  at  some  suit- 
able place  for  weighing,  and  one-fifth  to  be  deducted  in  order  co 
ascertain  the  net  weight.  In  consideration  of  which  B  agrees  to 
pay  A  5  dollars  and  25  cents  per  hundred  net  weight  for  said  hogs 
when  delivered.''  Signed.  The  defendant,  Ay  answered  that  at  or 
before  the  making  of  the  contract,  and  as  a  part  thereof,  B  verbally 
agreed  to  furnish  the  money  to  purchase  the  bogs  to  Ay  but  after- 
wards failed  and  refused  to  do  so. 
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Heldj  Tbat  the  answer  was  defeotive,  because  it  set  np  a  verbal  oon- 
temporancons  agreement  varying  the  legal  effect  of  the  written  con> 
tract. — Snyder  v.  KooMy  389 

18«  In  1853,  the  Commissioners  of  the  Sinking  Fund  sold  certain  real 
estate  to  A^  on  credit,  and  took  his  obligation  therefor,,  with  B  as 
surety,  payable  in  five  years,  with  interest,  payable  annually,  and 
gave  A  a  certificate  which  recited  the  sales  and  terms  thereof,  and 
that,  *'  in  case  of  any  default  of  payment,  according  to  the  terms  of 
purchase,  then  the  premises  shall  be  immediately  forfeit  and  revert 
to  the  State,  with  all  payments  and  improvements  thereon,  and  the 
State  shall  be  entitled  to  re-sell  at  any  time."  A  took  possession, 
and  before  maturity  of  his  obligation  to  the  State,  sold  the  land  in 
separate  parcels  to  different  person?,  and  received  in  full  the  consid- 
eration therefor,  and  gave  them  respectively  his  bond  for  title  at  a 
future  time.  A,  and  J?,  his  surety,  failed  to  pay  the  State  for  the 
land,  and  the  State,  having  tendered  a  deed  to  Ay  sued  A  and  By  on 
their  obligations  for  the  purchase  money,  making  A* a  grantees  par- 
ties. 

HeMy  1.  That  they  were  proper,  if  not  necessary  parties,  for  the  pur- 
pose of  adjusting  the  equities  between  them  and  the  surety  of  A, — 
RusJi's  Adm'r  v.  The  State,  432 

19.  Heldy  2.  That,  in  the  absence  of  other  intervening  equities,  B,  as 
A's  surety,  upon  payment  of  the  money  would  be  entitled  to  be 
subrogated  to  the  rights  of  the  State  in  respect  to  the  land.     Ibid. 

20.  Seldy  3.  But,  under  the  circumstances  in  this  ca90,  the  equities 
in  favor  of  A's  grantees,  who  have  once  paid  for  said  land,  are  su- 
perior to  those  of  By  as  such  surety.  Ibid. 

21.  Meldy  4.  That  it  was  optional  with  the  State,  either  to  enforce  the 
contract  with  Ay  by  complying  with  its  terms  on  her  part,  and  col- 
lecting the  purchase  money,  or  to  avoid  the  contract  in  consequence 
of  the  breach  thereof  by  A,  and  to  re-sell  the  land.  Ibid. 

COSTS. 
See  Amendment,  3. 

1.  CosTS.1 — A  sued  B  before  a  justice  of  the  peace.  By  before  trial, 
offered  to  confess  judgment  for  7  dollars;  A  refused  to  accept  the 
offer.  There  was  a  trial  and  judgment  for  A  for  6  dollars  and  85 
cents,  and  the  cost  accruing  against  By  after  the  offer  to  confess, 
was  10  dollars  and  50  cents.  A  appealed  to  the  Common  Pleas 
Court,  and  there  recovered  judgment  for  8  dollars  and  86  cents. 

Meldy  That  A  was  entitled  in  the  latter  Court  to  judgment  against  B 
for  all  the  costs  in  the  case. —  Wallace  v.  Hay%  252 

2.  Costs. — In  such  actions,  if  the  township  is  nnsaocessful,  she  is 
liable  for  costs,  under  section  396,  2  R.  S.  126. — Hohb%  v.  Oowdeny 

310 
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made,  there  were  bat  9  members  pr&eat,  of  whom  but  6  voted  for 
the  order,  and  3  against  it,  such  order  will  be  a  nullity,  and  such 
transcript  defective  as  a  complaint. — The  City  of  Logan^port  t. 
Legg.  .  315 

CLERK. 

1.  Whatever  of  the  proceedings  of  a  Court  should  be  brought  before 
the  Appellate  Court,  by  bills  of  exceptions,  can  not  be  incorpo- 
rated  into  the  record  of  the  cause,  by  the  mere  entries  of  the  Clerk; 
and  if  they  are  so  incorporated,  they  will  not  be  available  as  parts  of 
the  record,  on  appeal.  See  WiUon  v.  Tribelock^  19  Ind.  389. — 
Wright  v.  The  State,  23 

2.  Execution — Duty  op  Clerk. — Section  428,  2  R.  S.  1852,  p.  176, 
which  provides  that,  at  the  expiration  of  the  stay,  it  shall  be  the  duty 
of  the  clerk  to  idsue  a  joint  execution  against  the  property  of  all 
the  judgment  debtors,  and  the  replevin-bail  is  merely  directory  as 
to  the  manner  or  form  of  the  execution,  and  does  not  make  it  his 
duty  to  issue  upon  the  expiration  of  the  stay,  without  an  order  from 
the  plaintiff  or  his  attorney. — Nunemacher  v.  Ingle,  135 

3.  Sheriff's  Sales — Clerk]b  Duty. — ^Decree  in  foreclosure.  Ten 
days  after  the  adjournment  of  the  Court,  the  clerk  issued  an  order 
of  sale,  without  direction  so  to  do,  from  the  plaintiff,  and  two 
months  thereafter  the  sheriff,  after  due  advertisement,  sold  the  prop- 
erty to  Jl,  who  bought  in  good  faith,  and  without  notice  that  the 
writ  had  issued  without  authority,  or  that  the  plaintiffs  had  no  act- 
ual notice  of  the  time  of  sale. 

HeJd^  1.  That  the  clerk  ought -not  to  have  issued  the  order  without 
direction  from  the  plaintiffs  therefor. 

4.  HeMj  2.  That  a  6071a  fide  purchaser  could  not  be  affected  thereby, 
because  he  had  a  right  to  presume  that  the  clerk  had  done  his  duty. 
— -SowleM  V.  Harvey,  217 

5.  Action. — And  in  such  case,  if  the  Clerk  of  the  Court,  by  which 
such  judgment  is  rendered,  upon  proper  demand  and  tender  of 
his  fees  therefor,  fails  or  refuses  to  issue  an  execution  on  such 
judgment  to  be  collected  of  the  individual  property  of  said  admin- 
istrator, &e  and  his  sureties  will  be  liable  to  an  action  therefor  up- 
on his  official  bond. — The  Stute^  dec,  v.  Bitter,  406 

COLLATERAL  IMPEACHMENT. 

See  Executors  and  Administraotrs,  3. 

COMMISSIONERS  OF  COUNTIES. 

1.  Appeal. — Where  a  person  files  a  claim,  in  proper  form,  before  the 
board  of  commissioners  of  a  county,  for  the  repayment  of  taxes 
that  have  been  wrongfully  assessed  against  him  on  real  estate  which 
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IB  situated  in  another  county,  and  said  commissioners  refuse  to  al- 
low his  claim,  lie  is  entitled  to  appeal  from  such  judgment  of  re- 
fusal to  the  Court  of  Common  Pleas. — ShuUz  y.  The  noard^  dhc, 

178 

COMMON  SCHOOLS. 

1.  Pleadings. — ^In  an  application  for  a  mandate  to  enforce  the  ad- 
mission of  a  person  to  a  common  school,  the  complaint  should  af- 
£rmatiyelj  show  that  the  applicant  is  under  twenty-one  and  not 
under  five  years  of  age,  and  unmarried,  and  neither  a  negro  nor 
mulatto,  nor  the  son  or  daughter  of  a  mulatto,  or  such  complaint 
will  he  defective  on  demurrer. — Draper,  dec.  v.  Cambridge,        268 

2.  Constitutional  Law. — Section  130,  1  R.  S.  p.  454,  so  far  as  it 
authorized  townships  to  levy  and  collect  taxes  for  the  support  of 
common  schools  therein,  was  unconstitutional  and  void. — lAma 
Tovmshtp  V.  Jetiks.  301 

CONSTABLE. 

1.  Constable — Official  Bond. — In  1858,  A  was  duly  elected  con- 
stable for  one  year,  and  qualified  according  to  law.  In  1859,  he 
was  re-elected,  and  failed  to  qualify,  but  continued  to  perform  the 
duties  of  the  office.  During  the  latter  year  an  execution  against  B 
came  properly  into  his  hands,  and  B  delivered  to  him  a  promissory 
note  to  hold  as  a  pledge  for  the  payment  of  the  execution.  After- 
wards, an  arrangement  was  made  by  B  by  which  C  assumed  the 
payment  of  said  execution,  and  A  was  notined  thereof.  Afterwards, 
A,  not  regarding  said  arrangement,  levied  upon  said  note  to  satisfy 
said  execution,  and  sold  the  same.  Suit  against  A  and  his  sureties 
on  his  official  bond  given  in  1858,  to  recover  the  value  of  said  note. 

Held,  That  A,  in  selling  said  note,  was  guilty  of  malfeasance  in  office, 
and  he  and  his  sureties  are  therefor  liable  for  its  value  on  his  offi- 
cial bond. — Butler  v.  The  State,  dhc,  169 

2.  Held,  also,  that  he  and  his  sureties,  by  his  misconduct,  are  estopped 
to  say  that  the  sale  conferred  no  title  on  the  purchaser,  and  there- 
fore B  is  not  injured.  Ibid, 

3.  Held,  also,  that  A  and  his  sureties  are  liable  on  the  bond  given  in 
1858,  because,  in  legal  efiect,  they  thereby  became  responsible  for 
one  year,  and  until  jVi  successor  should  be  elected  and  qualified. 

Ibid. 

4.  Held,  also,  that  a  constable's  return  on  an  execution  is  conclusive 
evidence  of  the  facts  therein  recited  only  against  himself,  but  only 
prima  facie  evidence  as  to  other  cases.  Ibid. 

CONSTITUTIONAL  LAW. 
L  Bedshption. — ^The  act  of  June  4,  1861,  (Acts  Spec.  Bess.  1861, 
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10.  And  where  such  a  corporation  receives  subscriptions  to  its  capital 
stock  in  Indiana^  payable  in  such  installments  and  at  such  times  as 
the  corporation  may  determine,  and  then  migrates  to  Ohioy  and 
there  establishes  its  office  and  performs  all  its  corporate  acts,  and 
determines  in  what  installments  and  at  what  times  said  subscrip- 
tions shall  be  paid,  and  requires  them  to  be  paid  at  its  office  in 
OhiOj  such  subscriptions  can  not  be  collected,  because  such  corpor- 
ate acta  are  inoperative  and  void.  Ibid. 

COUNTY  SEMINARIES. 

1.  FoRFEiTDRES — CONTRACT. — In  1838,  under  the  provisions  of  "an 
act  relating  to  County  Seminaries,"  (R.  S.  1838,  p.  558,)  the  cor- 
poration called  ^Hhe  Board  of  Trustees  of  the  County  Seminary 
of  Randolph  County/'  was  organized  and  became  a  body  politic 
and  corporate,  with  the  powers  and  liabilities  of  general  corpora- 
tions, subject  to  the  peculiar  objects  of  its  organization,  and  with 
express  power  to  acquire  by  donation  or  purchase,  and  to  hold  real 
and  personal  property  for  the  use  of  a  Seminary  of  learning.  In 
1838  the  appellant  sold  and  conveyed  to  said  corporation  certain 
real  estate  as  a  Seminary  site,  one-half  of  the  value  of  which  he 
donated  and  the  other  half  he  sold  to  the  corporation,  and  his  deed 
recited  that  the  property  was  conveyed  to  "  the  Board  of  Trustees 
of  the  County  Seminary  of  Randolph  county,  and  their  successon 
in  office  forever.  To  have  and  hold  the  premises  aforesaid,  with 
all  the  appurtenances,  to  the  only  proper  use,  benefit  and  behoof 
of  said  Board  of  Trustees,  for  the  use  of  said  Seminary  forever." 
Section  2,  article  8,  of  the  Constitution  of  1851,  makes  the  pro- 
ceeds of  the  County  Seminaries,  and  property  used  in  connection 
therewith,  a  part  of  the  common  school  fHind  of  the  State.  An  act 
of  the  Legislature  passed  in  1852,  (1  R.  S.  p.  437,)  prescribes  the 
manner  of  making  such  sales.  The  real  estate  in  controversy  here- 
in seems  never  to  have  been  sold,  and  is  alleged  to  be  now  in  the 
possession  of  the  appellee  herein,  but  said  Seminary  ceased  to  be 
maintained  and  the  property  was  converted  to  other  uses  several 
years  ago,  and  the  appellant  insists  that  by  reason  thereof  the  title 
of  said  property  has  reverted  to  him.  The  appellant  now  sues  for 
the  possession  thereof  and  to  quiet  the  title  thereto. 

Heldy  1.  That  neither  the  constitutional  nor  the  statutory  provisions 
referred  to,  abolish,  either  expressly  or  by  implication,  the  Semina- 
ry corporations ;  but  they  continue  in  existence,  at  least  for  the 
purpose  of  holding  the  title  to  the  property  until  it  is  actually  sold 
and  vested  in  the  purchaser. — Heaston  v.  The  Board  of  CammiM- 
iionert  of  Randolph  Co.^  398 

2.  That  the  language  of  the  conveyance  from  the  appellant  to  the 
Trustees  does  not  import  any  condition  subsequent,  upon  the  fail- 
ure of  which  the  title  should  revert  to  him,  but  transfers  an  abso- 
lute title  to  them,  *^for  th^  use  of  said  seminary,"  which  words 
mean  for  the  use  of  the  Seminary  corporation  itself.  Ibid, 


DTDEX.  669 


3.  That  if  the  property,  in  this  case,  can  not  be  sold  under  the  au- 
thority of  the  State,  and  the  proceeds  applied  to  the  support  of 
common  schools,  then  the  title  will  remain  in  the  Seminary  corpor. 
ation,  notwithstanding  any  such- attempted  sale;  but  if  such  sale 
can  be  made,  without  the  consent  of  the  corporation,  consistently 

'  with  the  Federal  Constitution,  then  the  sale,  when  made,  will  be 
valid  and  vest  the  title  in  the  purchaser.  Ibid. 

COURT  OF  COMMON  PLEAS. 

1.  Jurisdiction. — The  jurisdiction  given  to  the  Court  of  Common 
Pleas  to  foreclose  mortgages,  confers,  also,  the  power  in  such  cases 
to  settle  the  title  to  the  mortgaged  real  estate  whenever  it  shall  be 
in  issue. — Denny  v.  Greater^  20 

2.  Administrator's  Sale. — In  an  application,  in  the  Court  of  Com> 
mon  Pleas,  by  an  administrator,  for  the  sale  of  real  estate  of  his 
intestate,  the  record  says :  ^*  It  appeared  to  the  satisfaction  of  the 
Court  that  process  had  been  served  on  the  defendants,^'  some  of 
whom  were  minors,  "more  than  ten  days  before  the  first  day  of  the 
term,'*  &c.,  and  thereupon  a  guardian  ad  litem  was  appointed  and 
answered  for  the  infants.  The  record  on  appeal  shows  that  writs 
were  regularly  issued  against  the  defendants,  but  fails  to  show  that 
any  returns  were  ever  made  thereon.  The  application  was  granted 
by  the  Court;  the  land  directed  to  be  sold  at  public  auction;  it  was 
so  sold ;  and  the  auctioneer,  whom  the  administrator  had  employed 
to  cry  the  sale,  having  himself  made  the  last  and  highest  bid  there- 
for, said  land  was  sold  to  him  by  the  administrator.  The  sale  was 
duly  reported  to  and  confirmed  by  the  Court.  After  the  money 
had  been  paid  according  to  the  terms  of  the  sale,  the  fact  was  duly 
reported  to  the  Court,  and,  upon  further  consideration,  a  deed  was 
ordered  to  be  executed  to  the  purchaser.  Two  years  afterwards,  a 
deed  was  made  and  reported  and  approved.  Over  eleven  years  af- 
ter the  confirmation  of  the  sale,  the  heirs  of  the  intestate  sue  for 
the  possession  of  the  land. 

Held^  1 .  That  the  facts  recited  in  the  record  do  not  exclude  the  in- 
ference that  due  notice  was  given  to  the  defendants  of  the  pendency 
of  the  application,  and  it  will  therefore  be  presumed  by  this  Court 
that  it  was  given. — Hawkins  v.  Ragan^  193 

3.  HeJdy  2.  That  the  sale  to  the  person  acting  as  auctioneer,  under 
the  circumstances,  was  a  sale  to  a  third  person  and  valid.         Ibid, 

4.  Heldy  3.  But,  if  the  auctioneer  should  be  held  to  have  been  a  trus- 
tee, and  his  purchase  to  have  been  therefore  unauthorized,  yet  it 
could  not  be  impeached  collaterally,  as  it  is  attempted  to  do  in  this 
case,  but  it  should  have  been  attacked  in  a  direct  proceeding  to  set 
aside  the  sale,  and  re-offer  the  property;  and  such  proceeding 
should  have  been  commenced  in  a  reasonable  time  after  the  sale 
and  confirmation,  and  before  the  property  had  pmssed  into  the 
bands  of  ho^xa  fide  purchasers,  without  notice.  Ibid, 
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5.  Remission  of  Forfeiture. — The  Court  of  Common  Pleas  and 
Circuit  Court  have  no  power  to  remit  judgments  upon  forfeited  re- 
cognizances, except  upon  cause  shown. — The  State  &c.  v.  Speck^  211 

6.  Jurisdiction. — The  Circuit  and  Common  Pleas  Courts  have  juris- 
diction, on  the  application  of  his  creditors,  to  set  asido  a  fraudu- 
lent sale  of  real  estate,  made  by  a  deceased  person. — Tyler  t.  Wil- 
kerson,  473 

CRIMINAL  LAW  AND  PRACTICE. 
See  Practice,  28. 

1.  An  indictment  or  information,  under  §  11  of  the  act  of  March  5, 
1859,  (Acts  1859,  p.  202),  for  selling  or  giving  away  liquor  to  a 
minor,  need  not  state  the  kind  of  liquor  sold  or  given  away,  but 
must  aver  it  to  have  been  an  "  intoxicating  liquor ;"  and  on  the 
trial  it  must  appear  that  the  liquor  was  within  the  definition  of  the 
term,  "intoxicating  liquor,"  given  in  §  2  of  the  act. — Dovoney  v. 
The  State,  37 

2.  In  an  indictment  or  information  for  selling  liquor  without  license, 
contrary  to  law,  it  is  sufficient  to  allege  generally  that  the  defendant 
sold  "intoxicating  liquor,"  without  stating  what  particular  kind  of 
liquor  he  sold. — Downey  y.  The  State^  82 

3.  Concealed  Weapons. — An  information  for  carrying  concealed 
weapons  will  be  sufficient  if  it  substantially  follow  the  language  of 
the  statute  on  that  subject,  and  it  need  not  allege  that  the  defend- 
ant unlawfully  carried  said  weapon,  or  was  in  the  habit  of  carrying 
the  same,  &c. — The  State  v.  Swc^e,  106 

4.  Evidence. — In  a  criminal  prosecution,  the  defendant  may  prove, 
under  the  plea  of  not  guilty,  that  he  had  already  been  put  in  jeop- 
ardy on  the  same  charge,  and  such  defence  need  not  be  specially 
pleaded. — Dannehurg  y.  The  State,  181 

5.  Liquor,  &c. — An  information  for  retailing  without  license  will  be 
bad,  unless  the  affidavit  upon  which  it  is  based  also  avers  that  the 
sale  was  made  without  license. — The  State  v.  Carpenter,  219 

6.  It  is  sufficient  for  the  information  to  aver  that  the  defendant  sold 
"intoxicating  liquor,"  without  specifying  the  kind  of  liquor  sold. 

7.  It  is  not  necessary  for  it  to  aver  that  the  liquor  sold  might  have 
been  used  as  a  beverage.  Ibid, 

8.  Arson. — The  criminal  law  of  this  State  on  the  subject  of  arson,  in 
burning  a  dwelling  house  or  barn,  does  not  embrace  the  burning  of 
an  unfinished  house  or  barn,  in  process  of  construction,  which  has 
never  been  actually  occupied  or  used  for  the  purposes  for  which  it 
is  being  erected. — The  State  v.  Wolfenherger,  242 
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9.  Tbd  record  in  a  criminal  prosecution  upon  indictment,  should  show 
that  a  grand  jury  was  impanneled  and  returned  the  indictment  into 
Court,  according  to  law ;  but  if  the  record,  at  the  time  of  trial,  fails 
to  show  such  facts,  it  is  competent,  during  the  term  at  which  the 
trial  was  had,  for  the  Court  to  make  the  entry  of  record  necessary 
to  show  such  facts. — Bodkin  y  The  State,  281 

10.  An  information  for  selling  liquor  without  license,  need  not  state 
the  kind  of  liquor  soid,  but  should  aver  that  it  was  intoxicating 
liquor,  and  on  the  trial  it  must  be  proved  to  have  been  such  liquor, 
as  the  same  is  defined  in  the  statute  on  that  subject. — Carpenter  y. 
The  State,  282 

11.  An  information  for  arson,  which  contains  an  averment  in  these 
words :  "and  the  said  A  B  is  in  the  Vigo  county  jail  on  the  charge 
of  said  felony,  and  not  indicted  by  the  grand  jury,"  sufficiently 
shows  that  no  indictment  had  been  returned  by  the  grand  jury 
against  the  defendant  on  that  charge. —  Wilson  v.  The  State,      384 

12.  An  information  is  sufficient,  both  to  give  the  Court  of  Common 
Pleas  jurisdiction,  and  to  allow  proof  of  a  former  conviction  of  the 
defendant  for  a  like  crime,  which  charges  that  the  defendant,  '<  on, 
&c.,  at,  &c.,  did  feloniously  steal,  take  and  carry  away  two  horse- 
shoes, of  the  personal  goods  and  chattels  of  A,  of  the  value  of  75 
cents,  and  that,  in  default  of  100  dollars  bail,  required  by  the  com- 
mitting magistrate,  to  secure  his  appearance  at  the  next  term  of  the 
Allen  Circuit  Court  to  answer  said  charge,  the  defendant  was  com- 
mitted to  the  jail  of  Allen  county,  where  he  is  now  confined,  and 
that  there  is  no  indictment  now  pending  against  him  for  said  charge, 
and  that  at  the  February  term,  1858,  the  said  defendant  was  in- 
dicted in  the  Allen  Circuit  Court  for  the  crime  of  petit  larceny,  and 
pleaded  not  guilty  thereto,  and  was  in  said  Court  duly  convicted  of 
said  charge,  and  judgment  was  rendered  in  pursuance  of  said  con- 
viction."— Dougherty  v.  The  State,  4A2 

13.  Idem  Sonans. — The  names  "  Geesler  "  and  "  Geiuler,''  are  idem 
sonans,  and  the  averment  in  an  information  that  an  act  was  done  bj 
the  former  and  proof  that  it  was  done  by  the  latter  involve  no  ftM 
variance. — Cleaveland  v.  The  State,  444 

14.  Where  the  record  on  appeal  to  this  Court,  in  a  criminal  case, 
shows  that  two  indictments  were  duly  returned  against  the  defend- 
ant, it  should  also  identify  the  particular  indictment  upon  which 
the  defendant  was  tried  as  one  of  them. — Parks  v.  The  State,    513 

DAMAGES. 

1.  Measure  of  Damages. — ^The  measure  of  damages,  in  actions  for 
the  breach  of  the  covenant  of  warranty  and  quiet  enjovment,  upon 
eviction  by  title  paramount,  is  the  purchase-money  with  interest. — 
Benton  v.  Recd$,  87 
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2.  Recoupment. — And  in  such  actions,  the  covenantor  is  entitled  to 
no  recoupment  of  the  rents  and  profits  received  by  the  covenantee 
for  the  use  and  occupation  of  the  premises,  unless  such  covenantor 
shows  that  he  has  actually  paid  such  rents  and  profits  to  the  holder 
of  the  paramount  title.  Ibid, 

3.  Exemplary  Damages. — In  that  class  of  wrongs,  the  commission 
of  which  subjects  the  offender  to  a  prosecution  in  the  name  of  the 
State,  under  her  criminal  law,  in  addition  to  the  civil  remedy  af- 
forded the  injured  party,  exemplary  damages  can  not  be  allowed  to 
such  party. — Humphries  v.  Johnson^  190 

4.  Evidence — Damages. — Where  a  person  sells  a  tavern-stand,  and, 
as  a  part  of  the  contract  of  sale,  agrees  not  to  open  another  tavern 
in  the  same  town  for  a  specified  period  of  time,  and  then  opens  an- 
other in  violation  of  said  agreement,  and  his  grantee  sues  to  recover 
damages  for  such  violation,  it  is  competent  for  him,  on  the  trial,  to 
offer  evidence  tending  to  prove  that  the  direct  and  inuncdiate  result 
of  opening  and  keeping  the  tavern  by  his  grantor  was  to  reduce  the 
value  of  the  property  in  question  one-half,  and  that  it  was  at  once 
so  reduced,  and  could  not  have  been  sold  for  more  than  half  its 
former  value,  and  that  he  was  compelled  to  and  did  sell  it  for  800 
dollars,  which  was  less  than  one-half  its  former  value. — Evans  v. 
EUtoU,  283 

5.  Vendors  and  Purchasers. — Where  there  is  a  failure  of  title  to 
a  tract  of  land  purchased  and  taken  possession  of,  and  there  is  not 
a  rescission  of  the  contract  on  that  account,  the  measure  of  dam- 
ages on  eviction  from  such  part,  in  the  absence  of  special  circum- 
stances, is  a  sum  bearing  the  same  proportion  to  the  price  of  the 
whole  land  which  such  part  bears  to  the  whole  tract  of  land. — Soot 
V.  I^ade,  326 

DEMAND. 

1.  Order — Demand. — Where  an  order  is  drawn  in  proper  form,  by 
the  secretary  of  a  corporation,  upon  the  treasurer  thereof,  for  the 
payment  of  a  sum  of  money,  actually  due  from  the  corporation  to 
the  payee  of  .the  order,  it  is  not  necessary  for  the  payee  to  present 
it  to  the  treasurer  for  payment,  within  a  reasonable  time  after  re- 
ceiving it,  or  at  any  time  before  suing  upon  it,  as  a  condition  pre- 
cedent to  such  suit. — The  Lvdiana  and  Illinois  Central  R,  R.  Co. 
V.  DaviSy  6 

2.  Demand— Tender. — ^Where,  by  its  charter,  in  order  to  entitle  a 
corporation  to  appropriate  private  property,  it  is  required  first  to 
demand  of  the  owner  the  relinquishment  of  the  same,  and  to  ten- 
der him  a  fair  compensation  therefor,  if  the  owner  is  an  infant  such 
demand  and  tender  would  be  inoperative  against  him,  and  need  not 
therefore  be  made  by  the  corporation. — The  Indiana  Central  <fcc. 
R.  R.  Co.  V.  Cakes,  457 
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3.  Note. — Where  a  note  is  made  payable  on  demand,  no  demand  need 
be  made  before  suit  is  brought.  The  suit  is  a  sufficient  demand. — 
Fankhoner  v.  Fankhoner^  62 

4.  When  a  note  is  made  payable  at  a  particular  place,  a  demand  of 
payment  there  need  not  precede  an  action  on  the  note,  but.  if  the 
defendant  in  such  action,  establishes  ability  and  readii&ess  at  the 
time  and  place  to  pay,  the  plaintiff  can  not  recover  costs. — The 
EaUm,  &c.,  R.  R,  Co,  v.  Hunt,  4?; 7 

DEMXJRRER. 

1.  A  single  demurrer,  which  purports  to  be  filed  to  each  of  several 
paragraphs  of  a  complaint  or  other  pleading,  should  be  taken  dis- 
tributively,  as  a  separate  demurrer  to  each. — Fankhoner  v.  Fank- 
honer, 62 

DEPOSITIONS. 

1.  Suppression  op  Depositions. — Under  section  266,  1  G.  &  H.  p. 
178,  if  the  party  against  whom  a  deposition  is  filed  wishes  to  have 
it  suppressed  for  any  defect  disclosed  in  the  deposition,  he  should 
make  his  objections  before  entering  upon  the  trial;  but,  if  such 
objection  is  made  in  time,  and  a  determination  thereof  is  not  made 
by  the  Court  before  entering  upon  the  trial,  such  objection  will  be 
considered  to  have  been  waived  by  the  objector's  failure  to  press 
the  same  to  a  decision  before  entering  upon  the  trial. — Oraydon  v. 
Gaddii,  t^l5 

DESCENT. 

1.  Where  a  person  of  illegitimate  birth  acquires  property,  and  dies 
intestate,  and  without  issue  or  their  descendants,  and  leaves  no 
mother  surviving  him,  but  leaves  half-brothers  and  sisters,  such 
half-brothers  and  sisters  are  entitled  to  his  estate,  whether  the 
father  of  the  deceased  was  dead  or  alive,  because  his  natural  father, 
if  alive,  could  not  inherit  from  him. — Elli*  v.  Hatfield,  101 

2.  Descent — Action. — In  1859  a  man  died,  leaving  a  widow  and 
children.  One-third  of  his  real  estate  descended  to  his  widow.  She 
and  By  in  1860,  executed  a  joint  and  several  promissory  note  for 
the  payment  to  C  of  a  sum  of  money.  Afterwards  she  and  B  in- 
termarried. She  then  died,  the  children  by  her  former  husband 
surviving  her.  B  then  became  insolvent.  C  sued  the  children  by 
the  former  husband  to  subject  the  interest  which  had  descended  to 
their  mother,  as  aforesaid,  to  the  payment  of  said  note.  O^he  chil- 
dren claimed  that,  by  reason  of  her  subsequent  marriage,  she  took 
but  a  life  estate  therein,  and  that,  therefore,  it  was  not  subject  to 
sale  for  the  payment  of  said  note. 
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Seldy  that,  under  the  circumstances,  she  took  a  third  in  fee,  and  liial 
it  was  liable  for  the  payment  of  her  debts,  and  said  action  would 
lie.— Philpot  Y.  Webb,  509 

t  DISCONTINUANCE. 

I.  Pbaotice. — Under  the  code,  where  the  plaintiff  in  an  action  de- 
mands a  specific  sum,  and  the  defendant  answers  as  to  a  part  of  the 
cause  of  action,  and  the  plaintiff  thereupon  demurs  to  such  partial 
answer,  but  does  not  at  the  same  time  pray  judgment  for  the  un- 
answered part  of  his  cause  of  action,  such  omission  shall  not  work 
a  discontinuance  of  his  action,  but,  with  leave  of  Court,  he  may  so 
amend  his  prayer  as  to  obviate  the  objection.  The  spirit  of  the 
code  requires  that  every  cause  shall  be  tried  upon  its  merits. — Bay- 
lets  V.  Touiei/y  151 

DISMISSAL  OF  CAUSE. 

1.  Pbactigs. — After  a  cause  has  been  submitted  to  the  Court  for 
trial,  and  all  the  evidence  and  arguments  of  counsel  have  been 
heard,  and  the  Court  has  announced  its  decision  to  be  adverse  to 
plaintiff  as  to  one  of  the  defendants,  and  was  in  the  act  of  announc- 
ing it  as  to  the  other,  when  a  motion  was  interposed  by  the  plain- 
tiff for  leave  to  dismiss  his  suit,  it  being  apparent  from  the  pro- 
gross  the  Court  had  made  in  its  announcement  that  the  decision 
would  be  adverse  to  him,  it  would  be  error  in  the  Court  to  sustain 
hi^  motion  and  dismiss  the  cause. — lAvergood  v.  RhoadeSy  411 

DIVORCE. 

1.  Jurisdiction. — A  divorce,  granted  by  the  Tippecanoe  Court  of 
Common  Pleas,  in  1849,  was  valid,  that  Court  having  jurisdiction 
in  applications  for  divorce,  by  virtue  of  the  law  creating  the  Court. 
See  Acts  1848,  p.  32.— Ellis  v.  Hatfield^  101 

DOMICIL  OF  CORPORATION. 
Oan  not  be  removed  from  State.     See  CoBPOBATiONS,  8,  9,  10. 

DOWER. 

See  Hamilton  v.  Johnson,  392. 

1  Limitation. — In  1837,  A  was  a  married  woman,  and  her  husband 
owned  real  estate,  which,  in  1838,  he  sold  and  conveyed  by  a  deed 
in  which  she  did  not  join.  She  was,  at  the  time,  a  minor,  and  at- 
tained her  majority  on  the  23d  day  of  April,  1842,  and  on  the  30th 
day  of  January,  1862,  she  filed  her  petition  for  the  assignment  of 
dower  in  said  real  estate. 
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Heldj  That  her  right  thereto  was  not  barred,  and  that  the  same  is 
governed  by  the  statute  of  1843,  on  the  assignment  of  dower,  (B. 
S.  1843,  p.  811,  §112,  and  others,)  which  is  continued  in  force  by 
§  .4,  p.  431,  1  R.  S.  lSb2,—Barding  v.  The  Third  Freshytertan 
Church,  71 

2.  Dower. — Where  a  married  man,  owning  real  estate,  sold  and  con- 
veyed the  same,  his  wife  not  joining  in  the  conveyance,  and  died, 
before  the  taking  effect  ef  the  Code  of  1852,  the  widow's  right  of 
dower  in  such  real  estate  became  fully  vested,  and  she  is  entitled 
to  have  the  same  assigned  to  her  under  the  provisions  of  the  Code ; 
1  R.  S.  431,  §  4;  and,  in  such  case,  she  is  entitled  to  recover  dam- 
ages for  withnolding  dower  at  the  rate  of  one-third  of  the  annual 
value  of  the  mesne  profits  of  the  lands  of  which  dower  is  claimed, 
to  be  computed  from  the  time  of  demand  of  dower;  R.  S.  1843,  p. 
S07.—Galbreath  v.  Grai/j       ..  "  290 

DUE  DILIGENCE. 

1.  Due  Diligence — Premium  Notes. — The  maker  of  a  note  was  a 
Mutual  Fire  Insurance  Company,  and  the  company,  at  the  maturity 
of  the  note,  had  no  property  except  solvent  premium  notes  to  an 
amount  equal  to  her  liabilities,  given  by  persons  in  Indianaj  who 
had  executed  the  same  to  the  company,  upon  being  insured  in  the 
same,  according  to  the  terms  of  the  charter,  and  who  were  required 
thereby  to  pay  thereon  not  exceeding  10  per  cent,  at  the  date  of 
the  notes,  for  the  purpose  of  discharging  the  incidental  expenses 
of  the  institution,  and  to  pay  the  balance,  in  whole  or  in  part,  when 
the  directors  shall  deem  the  same  requisite  for  the  payment  of  losses 
or  other  expenses,  and  at  the  expiration  of  the  term  of  insurance, 
the  notes,  or  such  parts  of  them  as  shall  remain  unpaid,  shall  be 
relinquished  to  the  makers  thereof.  Payment  of  the  note  herein 
sued  on  was  demanded  of  the  company  before  suit  thereon  against 
the  endorser. 

Held,  That  the  premium  notes  aforesaid  are  not  promissory  notes  of 
the  kind  contemplated  by  the  statute  authorizing  the  levy  upon 
choses  in  action  when  surrendered. 

Heldy  Also,  that,  under  the  circumstances,  due  diligence  did  not  re- 
quire the  plaintiff  to  sue  the  Insurance  Company  and  exhaust  his 
remedy  against  them,  before  suing  the  endorser  on  the  note  herein. 
—Hubler  v.  Taylor,  446 

DURESS. 

1.  Contract. — Where  a  man  is  arrested  out  of  this  State,  on  criminal 
process  sued  out  in  another  State,  upon  a  charge  of  embezzlement, 
and  is  brought  to  this  State,  in  the  custody  of  an  officer  of  such 
other  State,  and  is  taken  to  his  wife,  who  resides  here,  and  is  the 
owner  of  real  estate  here,  and  she  is  induced,  by  his  importunities, 


566  INDEX. 


and  the  threats  of  the  officer  to  take  him  back  to  sach  other  State, 
and  her  desire  to  secure  his  discharge  from  imprisonment,  to  exe- 
cute a  mortgage  upon  her  real  estate,  in  which  her  husband  joined, 
to  secure  the  payment  of  the  money  alleged  to  haye  been  embesxled 
by  him,  and  such  mortgage  was  executed  by  her  unwillingly,  such 
mortgage  will  be  yoid,  because  it  was  executed  under  duress,  the 
husband  haying  been  at  the  time  held  in  illegal  custody,  by  an  of- 
ficer of  another  State,  under  a  writ  there  sued  out,  which  was  no 
justification  to  him  here. — BrooJa  y.  BerryhUl,  97 

EJECTMENT. 

1,  In  actions  to  recoyer  the  possession  of  real  estate,  all  defences  are 
admissible  under  the  general  issue. —  Woodruff  y.  Gamor,  174 

ESTOPPEL. 
See  Gift,  2. 

1.  Where,  in  such  cases,  the  action  is  upon  the  coyenant  for  seizin, 
and  the  coyenanteo  is  in  possession,  and  the  coyenantor,  haying  no 
title,  makes  a  deed  with  full  coyenants  of  warranty,  and  subse- 
quently acquires  title,  he  is  estopped  by  his  coyenants,  as  against 
the  coyenantee,  to  deny  that  he  had  a  good  title  at  the  time  of  the 
grant,  and  such  subsequently  acquired  title  will  enure  to  the  coye- 
nantee ;  but  where  the  coyenantor  acquires  the  paramount  title  af- 
ter the  eviction  of  the  coyenantee,  such  title  does  not  enure  to  the 
coyenantee  by  way  of  estoppel,  without  his  consent,  so  as  to  defeat 
his  right  to  maintain  his  action  upon  the  coyenants  of  warranty, 
and  for  quiet  enjoymentjaBd  to  recoyer  the  consideration  paid  by 
him  with  interest.— ^Atofun  y.  Reeds,    y  87 

2.  Where  a  guardian,  who  is  also  the  mother  of  her  ward,  and  owns 
a  dower  interest  in  the  ward's  real  estate,  applies  for  the  sale  of 
her  ward's  real  estate,  describing  it  as  the  entire  title,  and  says 
nothing  in  any  of  her  proceedings  of  her  own  interest,  and  an  or- 
der is  made  for  its  sale  in  that  way,  and  she  makes  the  sale  and 
completes  the  proceeding  without  giving  any  notice  or  intimation 
of  her  interest,  she  will  be  forever  estopped  to  claim  any  such  in- 
terest.—  Wiseman  v.  Macy,  239 

3.  A  judgment  is  recovered  against  A,  who  is  the  owner  of  an  engine, 
boiler,  &c.,  formerly  used  in  connection  with  a  flouring  mill  he 
owned  at  the  date  of  the  judgment,  upon  which  mill  there  were 
then  several  mortgage  liens.  An  execution  was  issued  on  the  judg- 
ment and  levied  on  the  engine,  boiler,  &c.,  and  after  the  levy,  A 
sold  them,  with  the  consent  of  the  mortgagees. 

Seld,  That  such  mortgagees  were  thereby  estopped  afterwards  to 
deny  that  said  property  was  personalty  and  subject  to  the  lien  of 
said  execution. — Te%t  v.  Robinson,  251 
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4.  Where  the  maker  of  a  promissory  note  is.inquired  of  by  a  person 
who  has  already  purchased  the  note,  as  to  its  validity,  and  answers 
that  the  note  is  all  right,  and  that  he  will  pay  it,  and  that  he  was 
glad  the  purchaser  had  become  the  owner  of  it  because  he  was  able 
to  give  him  more  time,  and  that  he  would  pay  him  10  per  cent,  in- 
terest if  he  would  wait  on  him,  and  that  the  note  was  secured  by 
mortgage,  and  the  purchaser  agreed  to  and  did  wait  on  him  for  an 
indefinite  time,  and  until  his  assignor  became  insolvent,  in  consid- 
eration of  the  increased  rate  of  interest,  such  facts  do  not  estop  the 
maker  to  contest  the  validity  of  the  note  or  to  set  up  a  failure  of 
the  consideration  thereof. — Ray  v.  McMuriry^  307 

5.  Equitable  Estoppel. — In  1855  A  recovered  a  judgment  against 
B  and  (7,  who  are  both  principals  in  the  judgment.  The  judgment 
is  then  assigned  to  D,  A  afterwards  sold  all  of  his  real  estate  for 
its  full  value,  and  by  subsequent  sales,  a  part  of  it  became  the 
property  of  the  appellant,  for  its  full  value.  The  judgment  became 
a  lien  on  ample  property  of  C  to  secure  its  payment.  But  D  seeks, 
by  levy  and  sale  of  the  property  thus  held  by  the  appellant,  to 
make  the  balance  due  on  said  judgment,  and  the  appellant,  making 
J?,  C  and  D  parties,  seeks  to  enjoin  D  from  so  doing.  G  answers, 
that  although  he  is  a  principal  in  said  judgment,  yet  in  fact,  he  is 
but  a  surety  for  B^  in  the  cause  of  action  upon  which  said  judg- 
ment was  rendered,  and  that  all  the  property  of  J5,  subject  to  the 
lien  of  said  judgment,  should  be  exhausted  before  any  of  his  is 
taken.  The  appellant  at  the  time  he  bought,  had  no  notice  that  G 
was  only  a  surety  for  B  in  said  judgment  or  cause  of  action. 

lleldy  That,  under  the  circumstances,  G  is  equitably  estopped,  as 
against  the  appellant,  to  aver  that  he  was»only  a  surety  for  B^  or 
that  he  is  not  a  principal  in  said  judgment. — Dougherty  v.  Rich- 
ardson^ 412 

EVIDENCE. 

See  Bond,  6.    Waiver,  2.    Vendors  and  Purchasers,  9.    Prom- 
issory Notes,  13. 

1.  In  an  action  to  recover  damages  for  the  non-performance  of  a  pa- 
rol contract,  a  written  memorandum  of  the  contract,  signed  by  the 
plaintiff  but  not  signed  by  the  defendant,  may  be  competent  evi- 
dence to  establish  the  terms  of  the  contract,  if  accompanied  with 
other  evidence,  or  proof  of  circumstances  tending  to  show  assent 
thereto  by  the  defendant. — Cook  v.  Andenan^  15 

2.  As  to  what  evidence  is  sufficient  to  establish  a  vendor's  right  to 
enforce  his  lien.  See  the  latter  part  of  the  opinion  herein. — Haugh 
v.  Blythe'B  ExWs,  24 

3.  Description — ^Mechanic's  Lien. — A  decree  for  the  enforcement 
of  a  mechanic's  lien,  in  which  the  property  is  described  as  ''one 
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acre,  more  or  less,  lying  north  of,  and  adjoining  the  north-west 
corner  of  Sixby^s  addition  to  the  village  of  VanBuren,  in  the  eonn- 
ty  of  Lagrange,  State  of  Indiana,^^  is  void  for  uncertainty,  and  is 
not  competent  evidence  to  sustain  a  Sheriff's  deed,  made  in  pursu- 
ance of  an  order  of  sale  issued  upon  such  decree. — Munger  v. 
Green,  38 

4.  Parol  Evidence. — It  is  not  competent  in  such  cases,  by  parol 
evidence,  to  eorrect  a  radical  defect  ih  the  description  of  property 
directed  by  such  decree  to  be  sold,  or  to  identify  it  with  that 
claimed  by  the  purchaser  under  a  sheriff's  deed;  and  where  the 
notice  of  lien  filed  by  the  mechanic  describes  the  property  as  above 
set  forth,  and  adds  that  it  is  the  same  land  "  conveyed  to  said  G  by 
one  E.  ^.,"  said  last  named  deed  will  not  be  competent  as  evidence 
to  sustain  such  decree,  for  such  decree  must  itself  contain  an  intel- 
ligible description  of  the  property.  Ibid. 

5.  Note. — If  a  note  is  given  upon  a  valuable  consideration,  parol 
evidence  of  a  contemporaneous  verbal  agreement  or  understanding, 
will  not  be  admissible,  to  change  or  destroy  its  legal  effect. — Fank- 
boner  v.  Fankboner,  62 

6.  Action  on  Covenants — Evidence. — In  an  action  for  the  recov- 
ery of  damages  for  the  breach  of  a  covenant  of  warranty,  and  for 
quiet  enjoyment,  it  is  generally  necessary  to  show  an  actual  eviction 
from  the  premises  described  in  the  deed;  but,  where  it  is  shown 
that  a  judgment  for  an  eviction  has  been  duly  rendered,  and  that 
the  premises  are  unoccupied  by  the  covenantee  or  his  tenants,  and 
are  vacant,  and  that  the  holder  of  the  paramount  title  had  conveyed 
a  part  of  the  properDy  to  another  person,  and  that  the  covenantor 
purchased  the  property  and  accepted  deeds  of  the  holder  of  such 
paramount  title  and  his  grantee,  no  actual  eviction  by  legal  process 
need  be  shown,  for  such  facts,  in  point  of  law,  would  constitute  an 
eviction. — Burton  v.  Reeds,  *  87 

7.  Agency — Partnership. — One  member  of  a  partnership  can  not 
make  such  a  contract  as  will  involve  the  creation  of  another  part- 
nership between  his  own  firm  and  other  parties,  so  as  to  bind 
thereby  his  co^partners  unless  he  has  other  authority  than  that 
which  is  incident  to  the  mere  relation  of  partners. — Buckingham  v. 
Sanna,  110 

S.  But,  in  such  case,  for  the  purpose  of  showing  authority  to  make 
such  a  contract,  and  the  acquiescence  of  his  partners  therein,  it  is 
competent  to  prove  that  similar  contracts  had  been  repeatedly  made 
by  him  before,  which  were  ratified  and  executed  by  his  co-partners 
without  objection,  and  letters  written  by  the  objecting  parties,  tend- 
ing to  show  their  acquiescence  in  such  contracts,  are  also  compe- 
tent evidence  for  the  same  purpose.  Ibid. 
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9.  Testimony  or  Attorneys. — In  such  case,  it  was  attempted  to 
show,  by  the  testimynj  of  an  attorney,  in  reference  to  two  of  the 
parties  to  the  original  note,  and  for  the  purpose  of  showing  assent 
by  them  to  the  alteration,  that  they  offered  to  confess  a  judgment 
on  the  notes  now  in  suit,  if  I  (the  attorney)  thought  they  could  do 
it  with  safety,  and  I,  knowing  that  said  L  and  T  had  signed  the 
note  as  sureties,  and  B  being  the  principal,  they  could  not  confess 
judgment  with  safety  to  themselves;  and  it  appeared  that  such  ad- 
mission was  made  to  the  attorney  of  the  plaintiff  in  a  former  suit 
on  the  same  note,  by  two  or  the  parties  who  were  sureties  on  the 
note. 

Held^  That  such  admission  was  not  competent  evidence  against  them, 
because  it  was  obviously  addressed  to  the  attorney  in  order  to  elicit 
a  legal  opinion  from  him  touching  the  rights  of  the  parties  as  be- 
tween themselves,  and  is  therefore  entitled  to  the  protection  ac- 
corded to  communications  made  to  an  attorney  in  professional  con- 
fidence, and  ought  not  to  have  been  disclosed ;  and  the  facts  that 
the  admission  was  made  to  the  attorney  of  the  plaintiff  and  not  of 
these  parties,  could  make  no  difference,  because  if  the  attorney  of 
their  adversary  would  consent  to  act  as  their  attorney,  and  advise 
them,  the  rule  should  still  apply,  whether  the  attorney  was  paid  for 
his  advice  or  not. — Bower^s  AdirCr  v.  Bri^g%^  139 

10.  In  an  action  upon  a  note,  against  the  principal  and  surety,  by  an 
endorsee,  under  an  issue  tendered  by  the  surety,  in  his  answer  that 
the  note  was  paid  before  its  pretended  endorsement  to  the  plaintiff, 
it  is  competent  for  the  surety  to  prove  that  the  note  was  given  for 
the  debt  of  the  principal  to  the  payee,  and  that  the  principal  called 
at  the  payee's  house,  and  told  him  the  note,  (being  secured  by 
mortgage),  was  a  lien  on  land  then  owned  by  his  wife  and  child- 
ren, and  said  if  the  payee  would  throw  off  about  what  it  would 
cost  to  collect  the  note,  he  could  have  the  money  on  it,  which  the 
payee  agreed  to  do,  and  that  he  then  paid  the  full  amount  of  the 
note,  less  the  amount  thrown  off,  and  the  payee  handed  him  the 
note,  which  he,  soon  after,  handed  back  to  the  payee,  and  requested 
him  to  endorse  it  in  writing  to  the  plaintiff,  which,  after  some  ob- 
jections, he  did,  upon  his  assurance  that  there  should  never  be  any 
trouble  about  it.  Such  testimony  tended  to  show  that  the  note  was 
paid  before  endorsement,  and  at  the  time  of  endorsement  was, 
therefore, /i<nc/tM  officio, — Quarle  v.  Jonei,  143 

11.  Criminal  Law  and  Practice. — ^In  a  criminal  prosecution,  the 
defendant  may  prove,  under  the  plea  of  not  guilty,  that  he  had 
already  been  put  in  jeopardy  on  the  same  charge,  and  such  defence 
needs  not  to  be  specially  pleaded. — Damiehurg  v.  The  State^      181 

12.  Testimony  of  Experts. — It  is  error  to  instruct  the  jury  that 
'^  on  questions  involving  science  and  skill,  the  opinions  of  scientific 
men  in  professions  or  pursuits  to  which  such  questions  may  per- 
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tain,  are  authoritative,  and  in  all  doubtful  cases  in  which  such  ques- 
tions are  involved,  should  control  the  jury,''  for,  as  to  such  testi- 
mony, as  well  as  any  other,  it  is  the  peculiar  province  of  the  jury 
to  determine  its  credibility  and  weight. — Humphries  v.  Johnson, 

190 

13.  Instructions. — ^Where  the  issues  in  a  cause  are  such  as  to  ren- 
der competent  in  evidence,  an  order  drawn  by  one  of  the  parties 
upon  the  other,  requesting  the  latter  te  manufacture  certain  arti- 
cles, and  agreeing  to  pay  for  them  at  a  specified  rate,  and  such  arti- 
cles were  manufactured  and  delivered,  and  their  price  became  the 
consideration  for  the  cause  of  action,  and  said  order  was  offered  in 
evidence,  it  was  error  for  the  Court  to  refuse  to  instruct  the  jury 
that  such  order  is  a  fact  tending  to  show  the  articles  ordered  to  be 
made,  and  the  contract  between  the  parties. — Burson  v.  ChoatCy 

258 

14.  Evidence — Damages. — Where  a  person  sells  a  tavern-stand,  and, 
as  a  part  of  the  contract  of  sale,  agrees  not  to  open  another  tavern 
in  the  same  town  for  a  specified  period  of  time,  and  then  opens  an- 
other in  violation  of  said  agreement,  and  his  grantee  sues  to  recover 
damages  for  such  violation,  it  is  competent  for  him,  on  the  trial,  to 
offer  evidence  tending  to  prove  that  the  direct  and  immediate  result 
of  opening  and  keeping  the  tavern  by  his  grantor  was  to  reduce  the 
value  of  the  property  in  question  one-half,  and  that  it  was  at  once 
so  reduced,  and  could  not  have  been  sold  for  more  than  half  its 
former  value,  and  that  he  was  compelled  to  and  did  sell  it  for  800 
dollars,  whiqh  was  less  than  half  its  former  value. — Evum  v. 
Elliott,  283 

15.  Where  a  married  woman  becomes  the  purchaser  of  real  estate,  but 
takes  title,  in  the  first  instance,  by  bond  to  her  husband,  and,  after 
the  payment  of  the  purchase  money,  takes  a  deed  in  her  own  name, 
and  the  property  is  alleged  to  be  her  husband's,  and  is  attempted 
to  be  subjected  to  the  payment  of  his  debts,  it  is  competent  for  her 
to  give  in  evidence  all  the  circumstances  attending,  and  the  reason 
for  the  taking  of  the  bond  in  her  husband's  name,  for  the  purpose 
of  removing  any  inference  which  might  arise  therefrom  prejudicial 
to  her  rights. — Hovie  v.  Yopst,  409 

16.  Practice. — Under  the  general  plea  of  payment,  in  an  action  to 
revive  a  judgment,  evidence  of  payment  of  the  debt  before  the 
rendition  of  the  judgment  would  not  be  admissable. — Kxser  v.  TFt- 
nanSy  428 

17.  Evidence. — Evidence  not  pertinent  to  the  issues,  as  they  stand 
at  the  time  of  trial,  should  not  be  received,  nor  should  evidence  be 
received  which  would  be  in  contradiction  of  the  pleadings  of  the 
party  offering  it. — Graydon  v.  OaddiSy  515 
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EXECUTION. 
See  Clsbk,  3^  4, 1,  2;  Contract,  11;  Sheriff's  Sales,  4. 

1.  An  execution  may  be  issued  during  the  term  at  whioh  the  judg- 
ment is  rendered,  upon  the  request  of  the  judgment  plaintiff, 
without  motion,  affidaTit,  or  order  of  the  Court. — Carpenter  v.  Van- 
ficoten,  50 

2.  Property  Subject  to  Lbvt. — A  was  indebted  to  -B  in  a  certain 
sum,  a  small  part  of  which  B  had  agreed  to  pay  to  (7,  on  account 
of  money  he  owed  him.  B  then  gave  (7  an  order  on  A  for  the 
whole  sum,  and  in  payment  thereof  A  gave  C  a  check  on  a  bank. 
C  presented  the  check  at  the  bank,  and  the  money  was  counted  out 
to  him  and  laid  upon  the  counter  of  the  bank.  2>,  a  sheriff,  who 
was  standing  by,  and  had  in  his  hands  an  execution  against  J?, 
seized  the  money  by  virtue  of  said  execution,  as  the  property  of  B, 
before  C  had  time  to  take  it  up. 

Heldy  That  there  was  not  at  the  time  of  the  levy,  such  a  title  to  said 
money  in  B^  as  would,  previous  to  its  delivery  to  him,  enable  the 
sheriff  to  seize  it  as  his  property. — Moorman  v.  Quicks  67 

3.  Clerk— Duty  op.— Section  428,  2  R.  S.  1852,  p.  176,  whioh  pro- 
vides that,  at  the  expiration  of  the  stay,  it  shall  be  the  duty  of  the 
clerk  to  issue  a  joiot  execution  against  the  property  of  all  the 
judgment  debtors,  and  the  replevin-bail  is  merely  directory  as  to 
the  manner  or  form  of  the  execution,  and  does  not  make  it  his  duty 
to  issue  upon  the  expiration  of  the  stay,  without  an  order  from  the 
plaintiff  or  his  attorney. — Nunemacher  v.  Inglcj  135 

4.  Return  of  Order  of  Sale. — Where  a  mortgage  has  been  fore- 
closed, and  the  judgment  replevied,  and  the  period  of  stay  having 
expired,  and  order  of  sale  duly  issued  upon  the  decree,  the  return 
of  that  order  of  sale,  by  the  direction  of  the  plaintiff,  without  the 
disposition  of  the  property  therein  described,  can  not  operate  as  a 
discharge  of  the  lien  authorized  by  the  mortgage,  nor  affect  the 
rights  of  replevin-bail.  Ibid. 

EXECUTORS  AND  ADMINISTRATORS. 

1^  Pleading,  18. 

1.  Administrator's  Sale. — In  an  application,  in  the  Court  of  Com- 
mon Pleas,  by  an  administrator,  for  the  sale  of  real  estate  of  his 
intestate,  the  record  says:  '*It  appeared  to  the  satisfaction  of  the 
Court  that  process  had  been  served  on  the  defendants,"  some  of 
whom  were  minors,  ^*  more  than  ten  days  before  the  first  day  of  the 
term,"  &c.,  and  thereupon  a  guardian  ad  litem  was  appointed  and 
answered  for  the  infants.  The  record  on  appeal  shows  that  writs 
were  regularly  issued  against  the  defendants,  but  fails  to  show  that 
any  returns  were  ever  made  thereon.     The  applioatioii  was  granted 
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by  tbe  Court;  the  land  directed  to  be  sold  at  public  auction;  it  was 
80  sold ;  and  the  auctioneer,  whom  the  administrator  had  employed 
to  cry  t'ue  sale,  having  himself  made  the  last  and  highest  bid  there- 
for, said  land  was  sold  to  him  by  the  administrator.  The  sale  was 
duly  reported  to  and  confirmed  by  the  Court.  After  the  nioney 
had  been  paid  according  to  the  terms  of  the  sale,  the  fact  was  duly 
reported  to  the  Court,  and,  upon  further  consideration,  a  deed  was 
ordered  to  be  executed  to  the  purchaser.  Two  years  afterwards,  a 
deed  was  made  and  reported  and  approved.  Over  eleven  years  af- 
ter the  confirmation  of  the  sale,  the  heirs  of  the  intestate  sue  for 
the  possession  of  the  land. 
Held^  1 .  That  the  facts  recited  in  the  record  do  not  exclude  the  in- 
ference that  due  notice  was  given  to  the  defendants  of  the  pendency 
of  the  application,  and  it  will  therefore  be  presumed  by  this  Court 
that  it  was  given. — Hawkins  v.  Ragan^  193 

2.  Held,  2.  That  the  sale  to  the  person  acting  as  auctioneer,  under 
the  circumstances,  was  a  sale  to  a  third  person  and  valid.         Ibid. 

3.  Held^  3.  But,  if  the  auctioneer  should  be  held  to  have  been  a  trus- 
tee, and  his  purchase  to  have  been  therefore  unauthorized,  yet  it 
could  not  be  impeached  collaterally,  as  it  is  attempted  to  do  in  this 
case,  but  it  should  have  been  attacked  in  a  direct  proceeding  to  set 
aside  the  sale,  and  re-ofier  the  property;  and  such  proceeding 
should  have  been  commenced  in  a  reasonable  time  after  the  sale 
and  confirmation,  and  before  the  property  had  passed  into  the 
hands  of  bona  fide  purchasers,  without  notice.  Ihid. 

4.  Costs. — Where  an  administrator  sues  for  the  recovery  of  the  pos- 
session of  property  of  the  estate,  he  shall  not  be  liable  for  the  costs 
of  suit;  but  if,  in  such  suit,  the  judgment  for  costs  is  a  personal 
judgment  against  him,  and  fails  to  order  that  the  costs  shall  be 
paid  by  him  out  of  the  assets  of  the  estate,  the  same  are  collecta- 
ble of  him  individually,  although  the  judgment  against  him  for 
costs  was  clearly  erroneous.  It  was  binding  until  properly  cor- 
rected.— Tlie  State,  dhc,  v.  Ritier,  406 

EXEMPLARY  DAMAGES. 

1.  In  that  class  of  wrongs,  the  commission  of  which  subjects  the  of- 
fender to  a  prosecution  in  the  name  of  the  State,  under  her  criminal 
law,  in  addition  to  the  civil  remedy  afibrded  the  injured  party, 
exemplary  damages  can  not  be  allowed  to  such  party. — Humphrtet 
V.  Johnson,  190 

EXEMPTION  FROM  EXECUTION. 

1.  A,  having  a  judgment  against  B,  and  B  being  insolvent,  but  the 
owner  of  an  equitable  interest  in  some  land,  instituted  an  action  to 
subject  that  interest  to  his  judgment.     The  Court,  under  the  issues 


INDEX.  678 


on  the  trial,  found  that  B  owned  personal  property  worth  97  doK 
lars  and  1  ccDt,  and  that  he  was  entitled  to  202  dollars  and  99  cents, 
ont  of  the  value  of  his  equitable  interest  in  the  land,  to  make  the 
30y  dollars,  to  which  he  was  entitled  as  exempt  from  execution,  and 
that  he  then  owed  on  the  land  100  dollars  to  the  grantor  of  it  to 
him,  which  was  a  lien,  and  ordered  the  land  to  be  sold,  and  the  last 
named  sum  to-be  first  paid,  and  then  the  202  dollars  and  99  cents, 
to  B,  out  of  the  proceeds  of  the  sale,  and  the  residue  to  be  applied 
on  the  plaintiff's  judgment.  The  land  was  sold,  and  bought  by  the 
plaintiffs.  They  tendered  the  100  dollars,  but  did  not  tender  to  B 
the  202  dollars  and  99  cents,  and  in  this  condition  of  the  matters 
the  Court  below  ordered  that  the  equitable  estate  should  be  con- 
veyed in  fee  to  the  purchasers  aforesaid. 
Seld,  that,  under  the  circumstances,  this  was  error. — Smith  v.  Van- 
scotenj  221 

EXEMPTION  FROM  TAXATION. 

1.  Land  in  Indiana,  purchased  of  the  United  States  at  any  time  with- 
in five  years  next  before  May  31,  1852,  is  exempt  from  taxation  for 
five  years  from  the  date  of  purchase,  by  reason  of  the  provisions 
of  section  5,  p.  208,  R.  S.  1M3,— Brooks  v.  The  Board,  dec,  of 
Jasj^er  Co,,  416 

EXPERTS. 

1.  Testimony  of  Experts. — It  is  error  to  instruct  the  jury,  that  "on 
questions  involving  science  and  skill,  the  opinions  of  scientific  men 
in  professions  or  pursuits  to  which  such  questions  may  pertain,  are 
authoritative,  and  in  all  doubtful  cases  in  which  such  questions  are 
involved,  should  control  the  jury,'*  for,  as  to  such  testimony,  as 
well  as  any  other,  it  is  the  peculiar  province  of  the  jury  to  deter- 
mine its  credibility  and  weight. — Humphries  v.  John$on,  190 

FORFEITURE. 

1.  The  question  as  to  the  susceptibility  of  mortgaged  premises  to 
division,  can  only  arise,  where,  in  a  proceeding  for  forfeiture,  it 
becomes  necessary  for  the  Court  to  render  judgment  for  the  collec- 
tion of  installments,  of  which  some  are  due  and  some  not  due. — 
Denny  v.  Oraeter,  20 

2.  In  an  action  to  foreclose  a  mortgage,  where  the  owner  of  the  equity 
of  redemption  is  made  a  defendant,  but  judgment  has  been  rendered 
against  him  and  the  mortgagor,  without  service  of  process  on  him, 
he  is  entitled,  on  his  application  therefor,  showing  merits,  to  have 
said  judgment  set  aside  and  his  defence  heard. — Falls  v.  Evans,  210 

3.  Where  several  persons  make  a  joint  purchase  of  real  estate,  and 
execute  joint  notes  and  mortgage  to  secure  the  payment  of  the  pur- 
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chase  monej,  and  then  make  partition  of  the  mortgaged  property, 
and  then  all  of  them,  hat  one,  pay  their  respective  proportions  of 
the  mortgage  debt,  and  the  mortgagee  forecloses  the  mortgage,  the 
remaining  part  of  the  purchase  money  is,  in  equity,  the  separate 
debt  of  the  person  so  failing  to  pay  his  proportion,  and  the  Court 
should  therefore  direct  that,  in  the  collection  of  the  same,  his  part 
of  the  mortgaged  premises  shall  be  first  sold  to  pay  the  same,  and 
the  other  parts  in  the  event  of  a  deficiency. —  Williams  y.  Perry ^ 

437 

4.  Practice — Foreclosure — Parties — Redemption. — A^  in  1832, 
held  a  pre-emptor*s  title  to  certain  land.  In  1841,  he  conveyed 
the  land,  with  full  covenants,  to  B,  In  1843,  B  conveyed  it  in 
like  manner,  to  C.  Afterwards  a  patent  was  issued  for  it  to  ^. 
In  1850,  ^conveyed  it  to  2?,  who,  at  the  same  time,  conveyed  it  to 
E^  by  way  of  mortgage,  to  secure  unpaid  purchase  money.  In 
1851,  D  conveyed  his  equity  of  redemption  to  F^  subject  to  the 
mortgage.  Afterwards,  E  sued  to  foreclose  the  mortgage,  and  had 
judgment  of  foreclosure  and  sale.     P  was  not  a  party  to  that  suit. 

Held^  1.  That  P  was  a  proper,  but  not  a  necessary,  party  of  record 
to  that  suit. — Sumtier  v.  Coleman^  486 

5.  Held,  2.  That,  not  having  been  a  party  thereto,  his  rights  are  not 
precluded  by  the  judgment,  except,  that  he  can  not  contest  the 
amount  of  the  judgment,  unless  for  fraud;  nor  maintain  an  action 
to  review  it,  because  he  was  not  a  party;  nor  avoid  its  payment,  be- 
cause it  is  for  the  purchase  money  of  the  land,  and  there  has  been  no 
ouster  of  the  original  vendee  or  his  grantee,  or  any  attempt  to  re- 
scind ;  but  he  may  show  ^aud,  and  he  may  redeem.  Ibid, 

FORFEITURE. 
See  Circuit  Court,  1.    County  Seminaries,  1,  2,  3. 

FRAUDLENT  CONVEYANCES. 

1.  Creditors. — A  conveyance  made  for  the  purpose  of  defrauding 
creditors  may  be  set  aside,  and  the  property  subjected  to  the  pay- 
ment of  the  debts  of  the  person  making  or  procuring  the  convej- 
ance ;  but  this  can  not  bo  done  where  the  purchase  has  been  made 
for  a  valuable  consideration,  and  in  good  faith  on  the  part  of  the 
purchaser. — Palmer  v.  Henderson^  297 

2.  A  conveyance,  fraudulent  as  to  creditors,  may  be  valid  between  the 
parties,  and  be  enforced  as  between  them,  and  especially  in  favor 
of  a  third  person  to  whom  a  promise,  growing  out  of  such  transac- 
tion, has  been  made. — Moore  v.  Meek,  484 

FRAUD,  DEFENCE  OF. 

1.  A  defence,  based  upon  fraud,  to  be  admissible  in  evidence,  most 
be  specially  pleaded. — Pankboner  v.  Pankboner,  62 
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GIFT. 

1.  Gift — Action — Estoppel. — ^Where  a  motlier  sold  hor  real  estate 
and  caused  two  of  the  notes,  given  to  secure  the  purchase  money 
thereof,  to  be  made  payable  to  her  son,  then  three  years  old,  and 
then  delivered  them  to  his  father  for  safe  keeping  for  the  son,  and 
the  father  afterwards  died,  making  the  mother  his  executrix,  and 
she,  as  such,  then  obtained  the  custody  of  his  papers,  including 
said  notes,  and  thereafter,  in  her  individual  name,  purchased  a  tract 
of  land  of  the  payor  of  said  notes,  and  in  part  payment  therefor 
cancelled  said  notes  and  delivered  them  to  him. 

Held,  that  said  facts  constituted  a  valid  and  executed  gift  of  said 
notes  by  the  mother  to  her  son,  and  that  her  conversion  thereof  to 
her  own  use  was  wrongful,  and  entitled  the  son,  by  his  guardian, 
to  recover  of  her  the  value  thereof. — Rinker  v.  Rinker^  185 

2.  Held,  also,  that  if  she  really  committed  a  breach  of  ^rust  in  mak- 
ing said  gifl  to  her  son,  she  is  estopped  to  question  the  title  of  her 
donee  by  setting  up  said  breach  of  trust  m  bar  of  his  action  for 
the  value  of  said  notes.  I  hid, 

GUARDIAN  AND  WARD. 

1.  Estoppel. — Where  a  guardian,  who  is  also  the  mother  of  her  ward, 
and  owns  a  dower  interest  in  the  ward's  real  estate,  applies  for  the 
sale  of  her  ward's  real  estate,  desgribing  it  as  the  entire  title,  and 
says  nothing  in  any  of  her  proceedings  of  her  own  interest,  and  an 
order  is  made  for  its  sale  in  that  way,  and  she  makes  the  sale  and 
completes  the  proceeding  without  giving  any  notice  or  intimation 
of  her  interest,  she  will  be  forever  estopped  to  claim  any  such  in- 
terest.—  Wiseman  v.  Macey^  239 

HABEAS  CORPUS. 

1.  Jurisdiction — Habeas  Corpus,  &a — As  to  the  cases  in  which 
the  State  Courts,  apon  writa  of  habeas  carpus,  or  otherwise,  may  in- 
quire into  the  conduct  of  officers  of  the  United  States,  and  dis- 
charge or  recommit  persons  held  in  custody  by  them,  the  reader  is 
referred  to  the  opinion  in  the  case  of  The  Ohio,  dec,  R,  R,  Co.  v. ' 
FUch,  498 

HIGHWAYS. 

4 

1.  PRAGTIOB. — ^In  an  appeal  to  the  Circuit  Court  from  the  judgment 
of  the  Board  of  Commissioners,  in  an  application  for  the  location 
of  a  highway,  all  the  original  papers  in  the  application  before  the 
Commissioners,  should  be  sent  to  the  Circuit  Court,  or  the  latter 
will  have  no  authority  to  try  the  cause. — Purviance  v.  Drover,   238 
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2.  HiQHWATS — Practice. — A  petition  for  the  location  of  a  bigkway 
need  not  affirinatiyely  show  that  the  petitioners  are  freeholders,  or 
that  six  of  them  reside  in  the  immediate  neighborhood  of  the  con* 
templated  highway,  and  such  facts  may  be  proved  on  the  hearing 
of  the  petition,  although  not  alleged  therein. — Brown  t.  McCord, 

270 

3.  But  when  such  an  application  is  taken  by  appeal  to  the  Circuit 
Court,  it  will  stand  for  trial  there  on  its  merits,  as  if  originally  in- 
stituted in  that  Court,  and  proof  there  as  to  what  had  been  proved 
before  the  Commissioners,  will  not  be  competent,  and  the  transcript 
of  the  proceedings  before  the  Commissioners  need  not  contain  the 
proofs  adduced  before  them.  Ibid. 

IDEM  SONANS. 

1.  Criminal  Law  and  Practice. — The  names  ^^Geenler^'  and 
^^  Geissler^^  are  idern  ionans^  and  the  averment  in  an  information 
that  an  act  was  done  by  the  former  and  proof  that  it  was  done  by 
the  latter  involve  no  fatal  variance. — CUaveland  v.  The  State^  444 

INDIANS. 

1.  Will. — ^An  Indian,  consistently  with  the  provisions  of  §1,  p.  232, 
1  R.  S.  1852,  may  be  a  bona  fide  resident  of  the  United  States,  al- 
though not  a  citizen,  and  may  therefore  transfer  property  by  devise, 
Scott  V.  Sand/ard,  19  How.  U.*  S.  R.  361.— Parent  v.  Walnuley's 
Adm'r,  82 

INFANCY. 

See  Tender,  1. 

INSURANCE. 

See  Prohissort  Notes,  16. 

1;  Waiver. — ^In  an  action  upon  a  policy  of  insurance,  one  of  the 
conditions  of  which  requires  the  insured  to  procure  a  certificate  of 
the  nearest  magistrate  or  notary  public,  of  the  loss,  &c.,  and  it  ap- 
pears that  a  proper  certificate  of  such  an  officer  was  delivered  to  the 
agent  of  the  company  in  March,  and  that  another  such  officer  re- 
sided nearer  to  the  scene  of  the  fire,  than  the  one  who  made  the 
the  certificate,  but  the  agent  made  no  objection  to  the  certificate  on 
that  account,  at  the  time  it  was  delivered  to  him,  nor  at  any  time 
thereafter,  until  the  trial  of  this  action,  in  the  following  October, 
and  it  was  then  shown  on  such  trial  that  there  was  a  promise  to  pay 
the  loss  by  the  agent,  it  should  be  held  that  the  company  bad 
waived  the  defect,  if  any,  in  said  certificate. — Byrne  v.  The  Rising 
&in  Im.  Co,,  103 
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2.  Statutks  Construed — Insurance — The  act  of  June.  17,  1852, 
(1  G-.  k  H.,  p.  72),  on  the  subject  of  the  conduct  of  foreign  corpo- 
rations and  their  agents'  in  this  State,  embraces  foreign  insurance 
companies,  and  a  policy  of  insurance,  negotiated  in  this  State  by  a 
foreign  insurance  company,  or  its  agent,  without  a  previous  com- 
pliance with  the  requirements  of  that  act,  is  void. — The  Rising  Sur 
Ins.  Co.  v.  Slaughter  et  aly  520 

3.  And  the  negotiation  of  such  a  void  policy  with  such  foreign  com- 
pany, upon  property  hitherto  insured  in  a  domestic  company,  by  a 
policy  conditioned  to  be  void  "  if  any  prior  or  subsequent  insurance 
IS  made  without  tlie  consent  of  the  company  being  endorsed  thereon," 
would  not  amount  to  a  breach  of  such  condition,  or  avoid  the  do- 
mestic policy.  Ibid. 

INTEREST. 

1.  UsuBT. — ^The  interest  law  of  1861  relates  to  and  affects  usurious 
contracts  made  before  as  well  as  since  its  enactment.  Wood  r. 
Kennedy^  19  Ind.  68,  followed. — Shockley  y.  ShochUy^  108 

2.  Patment  of  Interest  on  State  Debt. — Neither  section  16, 1 G. 
&  H.  650,  nor  section  3,  1  G-.  &  H.  503,  nor  any  other  subsisting 
law  of  the  State  of  Indiana^  authorizes  the  State  officers,  or  any 
of  them,  to  pay  the  interest  on  the  State  debt,  without  a  speoifio 
appropriation  by  law  of  the  money  necessary  to  pay  the  same ;  nor 
does  either  of  said  sections,  or  any  other  subsisting  law  of  the  State, 
make  such  appropriation. — Ristine^  dee.  y.  The  State,  dec,  328 

3.  Payment  of  Intebest  on  State  Debt. — Neither  section  16, 1  O. 
k  H.  650,  nor  section  3,  1  G.  k  H.  503,  nor  section  5  of  the  act 
of  January  19,  1846,  nor  section  14  of  the  act  of  January  27, 
1847,  nor  section  2,  art.  10,  of  the  Constitution  of  Indiana,  nor 
any  other  subsisting  law  of  the  State,  authorizes  the  State  officers, 
or  any  of  them,  to  pay  the  interest  on  the  State  debt,  without  a 
specific  appropriation  by  law  of  the  money  necessary  to  pay  the 
same  ;  nor  does  either  of  said  sections,  or  any  subsisting  law  of  the 
State,  make  such  appropriation. — The  State,  dec.  y.  RisHne,  dhc, 

34& 

JUDICIAL  KNOWLEDGE. 

1.  Judicial  Knowledge. — In  an  action  to  recoyer  damages  for  the 
breach  of  a  ooyenant  of  warranty  in  a  deed,  by  reason  of  a*  prior 
incumbrance,  by  a  mortgage  to  the  Sinking  Fund,  on  the  property 
conyeyed,  where  the  defendant  pleaded  that  "  the  mortgage  to  the 
Sinking  Fund  was  executed,  and  the  land  therein  was  sold,  more 
than  twenty  years  prior  to  the  commencement  of  this  suit,  and  more 
than  twenty  years  haye  elapsed  since  the  mortgage  became  forfeited 
for  the  non-payment  of  the  debt^  to  secure  which  the  land  was  mort- 
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gaged,"  &o.,  bat  did  not  show  when  the  mortgage  was  made,  or  tke 
forfeiture  occurred,  the  Court  will  judicially  notice  that  an  act  ap- 
proved January  19, 1846,  extended  the  time  for  the  payment  of  avcb 
'  mortgages  for  five  years,  from  JcoMiary  1, 1847,  and  that  the  statute 
of  limitations  in  this  case,  therefore,  could  not  have  begun  to  run 
until  January  1, 1853,  and  that  the  plea  is  therefore  unavailable  to 
bar  the  action. — Parent  v.  Walnuley't  AdnCr,^  82 

JUPGMENT. 

When  Void.    S^  Mechanic's  Lien,  1 ;  See  MosraAGB,  3. 

Non  ohttante  veredicto.     See  ADHiSfiloNSy  1,  2. 

Ir.  Assignee  of  Judgment. — Assignees  of  a  judgment,  under  our 
statute,  take  the  same  subject  to  whatever  equities  exist  in  favor  of 
the  judgment  debtor. — Robeson  v.  Roberts,  1&5 

JUROBr-QUALIFICATION  OF. 

1.  Qualification  of  Juror. — A  juror  is  competent,  who,  under 
oath,  says  that  he  Is  a  resident  householder  of  the  county,  and  never 
heard  of  tho  case  on  trial,  and  knew  nothing  of  it. — M^ers  v.  The 
Suae,  511 

JURISDICTION. 

1«  CoHHON  Pleas. — The  jurisdiction  given  to  the  Court  of  Common 
Pleas  to  foreclose  mortgages,  confers,  also,  the  power  in  such  cases 
to  settle  the  title  to  the  mortgaged  real  estate  whenever  it  shall  be 
in  issue. — Denny  v.  Greater^  20 

2.  Common  Pleas. — In  proceedings  supplementary  to  execution,  the 
fact  that  the  title  to  real  estate  is  incidentally  involved,  as  for  the 
purpose  of  discoverv,  does  not  deprive  the  Court  of  Common  Pleas 
of  jurisdiction;  sucn  jurisdiction  exists,  except  where  such  title  is 
t]ie  sole  or  principal  thing  to  be  determined, — Ckajfenter  v.  Van- 
woolen,  50 

3k  Divorce. — A  divorce,  granted  by  the  IH^ecanoe  Court  of  Com- 
.    mon  Pleas,  in  1849,  was  valid,  that  Court  having  jurisdiction  in 

applications  for  divorce,  by  virtue  of  the  law  creating  the  Court. 

See  Acts  1848,  p.  Z2.—Ellie  v.  HatfieU,  101 

4;  If  an  action  is  instituted  in  one  county  against  a  resident  thereof 
and  residents  of  other  counties,  and  before  its  final  determination, 
auoh  action  is  dismissed  by  the  plaintiff  as  to  the  party  who  re- 
tided  in  the  county  of  the  former,  prosecuted  only  against  Uie  non- 
resident parties,  such  partiea  may,  after  such  dismissal,  plead  and 
prove,  in  order  to  defeat  the  jurisdiction  of  the  Court  over  them, 
that  at  the  time  of  the  oommencement  of  the  action  the  plaintiff 
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well  knew  tliat  nicb  pwrties  were  residents  of  otber  counties^  and 
thftt,  for  the  purpose  of  giving  the  Court,  in  which  the  aetion  was 
pending,  jurisdietion  of  the  cause,  the  plaintiff  fraudulently  joined 
in  the  action  the  parties  who  were  residents  of  said  county,  for  the 
purpose  of  compelling  said  non-residents  to  submit  to  a  trial  away 
from  their  own  counties. — Skryer  v.  Miner ^  176 

5.  Railroads. — ^All  the  animals  killed  at  any  one  time  by  a  railroad 
constitute  a  separate  and  indivisible  cause  of  action,  and  where 
their  value  exceeds  50  dollars,  the  Circuit  Court  or  Court  of  Corn- 
men  Pleas  has  original  jurisdiction,  but  not  otherwise. — Tlie  Indi- 
anapoliSj  dhc.y  R,  R.  Co.  v.  Elliott j  430 

6.  As  to  the  power  of  the  Courts  of  OMo  to  enforce  the  remedy  of 
bondholders  against  railroad  companies,  in  cases  where  Indiana 
railroad  companies  have  been  consolidated  with  Ohio  railroad  com- 
panies, the  reader  is  referred  to  the  important  case  of  The  Eaton 
and  Hamilton  R,  R»  Co,  v.  Hunt  et  al,^  457 

7.  Fraudulent  Salxs. — The  Circuit  and  Common  Pleas  Courts  hav« 
jurisdiction,  on  the  application  of  his  creditors,  to  set  aside  a  fraud- 
ulent Bale  of  real  estate,  made  by  a  deceased  person. — TSfUr'f,  Wih 
hereon^  473 

JURY— DUTY  OF. 

1.  Practiob. — ^It  is  the  province  of  a  jury  to  determine  the  oredibil- 
ity,  but  not  the  competency  of  a  witness. — Duncan  v.  W^^      44 

2.  Witness. — A  person  over  14  years  of  age  is  presumed  competent 
to  testify,  and  whether  he  has  sufficient  capacity  to  understand  the 
obligations  of  an  oath,  or  the  penalty  for  false  swearing,  are  ques- 
tions for  the  determination  of  the  Court,  and  not  the  jury.      Ibid, 

3.  Practice. — ^Where  the  issues  are  altered  after  the  jury  is  sworn, 
the  jury  must  be  re-sworn  before  hearing  the  cause. — Hoot  v. 
Spade,  an 

LANDLORD  AND  TENANT. 

1.  Rent. — Rents,  which  have  accrued  previous  to  the  death  of  the 
lessor,  are  collectable  by  the  personal  representative,  but  those  thai 
accrue  afterwards  by  the  heir. — King  v.  Andenony      ^/  385 

LIEN. 

Stt  Mechanic's  Lien,  1, 2.    Vendor's  Lien. 

1.  M ORTQAOS — ^Dbliyert  of.-^B  ezeouted  a  mortgage  of  real  estate 
to  (7,  in  his  absence  from  the  State  and  without  his  knowledge'^.and 
oaused  the  same  to  be  recorded  in  the  proper  office,  and  after^Hurda, 
before  the  mortgagee  had  accepted  and  received  the  mor%^ge^ 
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either  in  person  or  by  agent,  D  recorered  a  lien  npon  the  mort- 
gagor's title  in  the  mortgaged  property.  Held^  That  such  lien  ia 
entitled  to  the  preference  over  the  mortgage.—  Woodbury  v.  JFViAer, 

387 

LIMITATION. 
Su  Indiana  Central  Railway  Co.  v.  Oakbs,  9. 

1.  Set-Off. — ^A  set-off  may  be  pleaded  to  the  amonnt  of  the  cause 
of  action  in  any  case,  although  barred  by  the  statute  of  limitation. 
— Fankboner  v.  Fankbonerj  62 

2.  DowEE. — In  1837,  A  was  a  married  woman,  and  her  husband 
owned  real  estate,  which,  in  1838,  he  sold  and  conveyed  by  a  deed 
in  which  she  did  not  join.  She  was,  at  the  time,  a  minor,  and  at- 
tained her  majority  on  the  23d  day  of  April,  1842,  and  on  the  30th 
day  of  January^  1862,  she  filed  her  petition  for  the  assignment  of 
dower  jn  said  real  estate. 

Seldj  That  her  right  thereto  was  not  barred,  and  that  the  same  is 

governed  by  the  statute  of  1843,  on  the  assignment  of  dower,  (R. 
.  1843,  p.  811,  §112,  and  others,)  which  is  continued  in  force  by 
§  4,  p.  431,  1  R.  S.  lSb2.—jEarding  v.  The  Third  F^e$byterian 
Church,  71 

3.  Where  a  cause  was  tried  in  October,  1853,  and  an  appeal  taken  and 
transcript  filed  in  this  Court,  and  process  issued  to  a  resident  de- 
fendant, and  delivered  to  the  proper  officer,  in  September,  1856,  the 
appeal  was  not  barred  by  the  statute  of  limitations,  the  commence- 
ment of  a  suit,  or  appeal,  dating  from  the  issue  and  delivery  of 
process  to  the  proper  officer,  and  it  is  not  material  whether  the  pro- 
cess was  seryed  within  three  years  or  not. — Evans  v.  Galloway,  479 

LIQUOR. 
May  be  Mold  by  Agent,    See  Aqenct,  1.    CaimNAL  Law  and  Pbao- 

TICB  GENERALLY. 

MANDATE. 
See  Pleading,  13. 

HARRIED  WOMEN. 

See  Descent,  2. 

1.  Contracts  of  Married  Woken. — The  separate  mortgage  and 
notes  of  a  married  woman,  given  to  secure  the  payment  of  the  pur* 
ohase  money,  for  real  estate  sold  and  conveyed  to  hor,  are  void,  and 
are  not  competent  evidenoe  for  any  purpose. — Hauyh  v.  Bfythe*$ 
JBxW.,  24 
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2.  Vendor's  Lien. — Bat  tbe  lien  of  her  vendor  for  the  parchase 
money  is  not  thereby  impaii'ed,  where  the  contract  of  sale  on  his 
part  has  been  fully  performed.  IbidL, 

3.  Statute  of  Frauds. — And  the  fact,  by  the  terms  of  her  pnrchase, 
in  such  a  case,  a  part  of  the  pnrchase  money  was  not  payable 
until  the  expiration  of  a  greater  period  than  one  year  from  the 
date  of  the  sale,  does  not  impair  the  vendor's  lien  for  the  purchase 
money,  because  the  statute  of  frauds,  in  such  cases,  applies  to  such 
contracts  as  are  not  to  be  performed  by  either  party  within  a  year. 

Ihid. 

4.  Vendor's  Lien. — ^Where  land  is  sold  and  conveyed  to  a  married 
woman,  and  the  purchase  money  is  not  paid  by  her,  the  vendor's 
lien  therefor  will  continue,  and  may  be  enforced  against  her  by  the 
sale  of  the  land,  but  her  separate  note  givc;^  to  secure  the  same 
would  be  void. — Cba;'«  AdnCr,  v.  Wood^*  64 

5  Contracts  bt  Married  Women. — SemhU — that  a  married  woman, 
by  her  separate  contracts,  may  encumber  or  charge  her  real  estate, 
and  her  personal  property  acquired  by  devise,  descent  or  gift,  to 
the  extent  of  the  use  and  income  arising  therefrom,  but  no  further, 
except  for  the  purchase  money  for  real  estate,  which  becomes  an 
equitable  lien  thereon.  J&uL 

6.  Semble,  also — ^that  the  Legislature  may  limit  the  power  of  a/emiM 
covert  over  her  legal  fee-simple  estates,  for  the  purpose  of  protect- 
ing them  for  her  benefit.  Ibid. 

7.  Sembhy  also — that  a  femme  covert  can  not  be  personally  liable  on 
her  contracts,  but  a  judgment  may  be  rendered  against  her,  collect- 
able out  of  the  monies  of  her  separate  estate;  and,  if  none  such 
can  be  found  upon  which  to  levy,  a  receiver  may  be  appointed  to 
take  and  apply  the  income,  in  default  of  her  voluntarily  discharging 
the  judgment.  Ibid. 

8.  Where  money  is  loaned  by  a  married  woman,  out  of  her  separate 
estate,  and  a  mortgage  and  note,  to  secure  the  payment  thereof,  are 
taken  to  her,  and  her  husband,  and  her  husband  afterwards  died, 
she  may  collect  said  money  in  an  action  in  her  own  name,  setting 
out  the  facts  in  her  complaint,  or  she  may  collect  the  same  as  the 
surviving  payee  of  the  note. — Shockley  v.  Shockleif,  108 

9.  Witness. — ^Where  the  husband  and  wife  join  in  an  action  for  the 
recovery  of  the  separate  property  of  the  wife,  both  the  wife  and  the 
defendant  are  competent  witnesses  in  the  cause. — Gee  v.  LeunSj  149 

10.  Parties. — In  actions  to  recover  the  separate  property  of  the  wife, 
she  may  sue  alone.  Ibid. 

11.  Witness — ^Husband  and  Wipe. — ^Where  real  estate  is  procured 
to  be  conveyed  to  a  married  woman,  and  the  convoyance  is  alleged 
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to  baTe  been  made  for  the  purpose  of  defrauding:  creditora,  and 
without  conaideratian,  and  suit  is  instituted  against  the  grantee  and 
ker  husband  to  set  aside  the  convejance,  the  wife  is  a  eompetent 
witness  in  her  own  behalf  to  prove  any  material  fact  in  the  cause, 
•ther  than  communications  made  to  her  by  her  husband  during  the 
marriage,  the  real  estate,  by  reason  of  the  conveyance,  having  be- 
come her  separate  property  as  fully  as  if  she  were  unmarried ;  but 
the  husband,  in  such  case,  having  no  such  direct  interest  in  the 
property  as  would  entitle  him  to  testify  in  his  own  behalf,  is  not  a 
competent  witness  for  or  against  his  wife. — Caldwell  v.  Bcndenon^ 

298 

15.  Byidencb. — ^Where  a  married  woman  becomes  the  purchaser  of  real 
estate,  but  takes  title,  in  the  first  instance,  by  bond  to  her  husband, 
and,  after  the  payment  of  the  purchase  money,  takes  a  deed  in  her 
own  name,  and  the  property  is  alleged,  to  be  her  husband's,  and  is  at- 
tempted to  be  subjected  to  the  payment  of  his  debts,  it  is  competent 
for  her  to  give  in  evidence  all  the  circumstances  attending,  and  the 
reason  for  the  taking  of  the  bond  in  her  husband's  name,  for  the 
purpose  of  removing  any  inference  which  might  arise  therefrom 
prejudicial  to  her  rights. — Howe  v.  YopUj  409 

MECHANIC'S  LIEN.      . 

1.  Byidbncb — ^DiscRipnoN. — A  decree  for  the  enforcement  of  a 
mechanic's  lien,  in  which  the  property  is  described  as  '*one  acre, 
more  or  less,  lying  north  of,  and  adjoining  the  north-west  cor- 
ner of  Sixby^s  addition  to  the  village  of  Van  Bureiiy  in  the  county 
of  Lagrange^  State  of  Indiana"  is  void  for  uncertainty,  and  is 
not  competent  evidence  to  sustain  a  Sheriff's  deed,  made  in  pursu- 
ance of  an  order  of  sale  issued  upon  such  decree. — Munger  v. 
Oreen,  38 

%,  Parol  Evidence. — It  is  not  competent  in  such  cases,  by  parol 
evidence,  to  correct  a  radical  defect  in  the  description  of  property 

.  directed  by  such  decree  to  be  sold,  or  to  identify  it  with  that 
elaimed  by  the  purchaser  under  a  sheriff's  deed;  and  where  the 
Rotice  of  lien  filed  by  the  mechanic  describes  the  property  aa  above 
set  forth,  and  adds  that  it  is  the  same  land  "conveyed  to  said  G  by 
one  E,  ^.,"  said  last  named  deed  will  not  be  competent  as  evidence 
to  sustain  such  decree,  for  such  decree  must  itself  contain  an  intel- 
ligible description  of  the  property.  Ihid, 

3.  Constitutional  Law. — Article  36  of  the  code,  on  the  subject  of 
mechanics'  liens,  (2  O.  &  H  298),  is  not  unconstitutional  by  reaaon 
of  any  defect  in  the  title  of  the  act  of  which  it  is  a  part,  bat  may 
be  construed  as  merely  providing  a  remedy  for  the  colleotion  of  a 
debt.— iTa/;  v.  BunU^  304 


INDEX.  89ft 


MAJOR  OF  VOLUNTEERS. 

1.  Yaoation  of  Offioi. — The  acceptance  of  the  office  of  Major  of 
YoluDtcors  in  the  military  Beryice  of  the  United  StaieSy  by  the  in- 
cumbent of  the  office  of  Auditor  of  a  county,  vacates  the  latter  office. 
Merringer  y.  The  StaU^  dsc,  103 

MORTGAGE. 

8ee  Duress,  1. 

1.  Notice  of  Vendor's  Lien. — The  recital  in  a  deed  that  a  part  of 
the  purchase  money  is  unpaid,  and  that  it  is  evidenced  by  certain 
notes,  and  that  a  lien  therefor  is  retained,  constitutes  sufficient  no- 
tice to  a  subsequent  purchaser  of  the  vendor's  lien,  although  Uie 
purchaser  had  no  actual  notice  of  such  stipulations  in  the  former 
deed. —  Wiseman  v.  Hutchinson^  40 

2.  Where  a  subsequent  purchaser  might  learn  the  existence  of  a  ven- 
dor's lien  by  examining  the  title  deeds  which  constitute  necessary 
links  in  the  chain  of  his  own  title,  he  will  be  chargeable  with  no- 
tice of  the  existence  of  such  lien,  although  he  mav  not  have  actu- 
ally examined  those  deeds,  and  they  may  not  have  been  recorded. 

Ihid. 

3.  Return  of  Order  of  Sale. — Where  a  mortgage  has  been  forof 
closed,  and  a  judgment  replevied,  and  the  period  of  the  stay  hav- 
ing exp^recT,  and  order  of  sale  duly  issued  on  the  decree,  the  return 
of  that  order  of  sale  by  the  direction  of  the  plaintiff,  without  the 
disposition  of  the  property  therein  described,  can  not  operate  as  a 
discharge  of  the  lien  authorized  by  the  mortgage,  nor  affect  the 
rights  of  replevin-bail. — Nuneinucher  v.  Ingle^  135 

4.  Mortgage — Delivery  of. — B  executed  a  mortgage  of  real  estate 
to  Cy  in  his  absence  from  the  State  and  without  his  knowledge,  and 
caused  the  same  to  be  recorded  in  the  proper  office,  and  afterwards^ 
before  the  mortgagee  had  accepted  and  received  the  mortgage,  either 

^  in  person  or  by  agent,  D  recovered  a  lien  upon  the  mortgagor'i^  title 

in  the  mortgaged  property. 
Heldy  That  such  lien  is  entitled  to  the  preference  over  the  mortgage. 

—  Woodbury  v.  FUher^       ^  38T 

5.  A  mortgage  must  not  only  be  delivered  to,  but  must  be  accepted 
by,  the  mortgagee,  or  the  title  will  not  pass,  and,  to  make  a  good 
delivery,  it  would  seem  that  the  mortgage  must  pass  under  the  power 
of  the  mortgagee,  or  some  person  for  his  use,  with  the  consent  of 
the  mortgagor.  >  I  hid. 

6.  Parties. — The  assfgnment  of  a  note  secured  by  mortgage  carries 
the  security  with  it,  and  it  is  not,  in  an  action  to  foreclose  the  mori- 
gi^e,  necessary  to  make  the  assignor  of  the  note  a  party. — Oomet 
V.  H&Wy  896 
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7.  FoRKOLosURB. — Where  several  persons  make  a  joint  purcliase  of 
real  estate,  and  execute  joint  notes  and  mortgage  to  secure  the  pay- 
ment of  the  purchase  money,  and  then  make  partition  of  the  mort- 
gaged property,  and  then  all  of  them,  hut  one,  pay  their  respective 
proportions  of  the  mortgage  deht,  and  the  mortgagee  forecloses  the 
mortgage,  the  remaining  part  of  the  purchase  money  is,  in  equity, 
the  separate  deht  of  the  person  so  failing  to  pay  his  proportion,  and 
the  Court  should  therefore  direct  that,  in  the  collection  of  the  same, 
his  part  of  the  mortgaged  premises  shall  he  first  sold  to  pay  the 
same,  and  the  other  parts  in  the  event  of  a  deficiency. —  Willtams  v. 
Ptrry,  437 

8.  B AiLRO ADS — Consolidation — Mortq age — Jurisdiction — Es- 
toppel.— In  1852,  the  Richmond  and  Miami  railroad  company, 
which  was  created  under  the  laws  of  Indiana^  and  owned  a  railroad 
running  from  Richmond,  Indiana,  to  the  State  line  of  Ohio,  and  the 
Eaton  and  Hamilton  railroad  company,  which  was  created  under 
the  laws  of  Ohio,  and  owned  a  railroad  running  from  Baton,  Ohio, 
to  the  State  line  of  Indiana,  in  the  direction  of  Richmond,  were, 
by  virtue  of  laws  of  said  States  respectively,  consolidated  into  one 
company^  called  the  Eaton  and  Hamilton  railroad  company.  The 
law,  in  neither  State,  in  terms,  surrendered  to  the  other  any  juris- 
diction over  the  property  of  said  companies.  Prior  to  the  consol- 
idation, the  Indiana  company  issued  sixty  bonds  of  1000  dollars 
each,'^and  executed  a  first  mortgage  on  their  road  to  A,  trustee,  to 
secure  their  payment,  on  or  before  November  1,  1862,  with  interest 
payable  semi-annually,  and  they  were  also  guaranteed  by  the  said 
Ohio  company.  Afterwards,  but  prior  also  to  the  consolidation, 
the  same  company  issued  forty  additional  bonds,  each  for  the  same 
amount,  and  issued  a  second  mortgage  on  their  road  to  the  same 
trustee,  to  secure  their  payment.  By  the  articles  of  consolidation, 
it  was  agreed  that  the  companies  should  become  united  as  one,  un- 
der the  name  aforesaid ;  that  the  corporate  name,  franchises,  &g.,  of 
the  Eaton  and  Hamilton  company,  should  be  preserved  and  remain 
intact,  as  if  no  consolidation  had  been  made,  except  so  far  as  modi- 
fied by  the  enlarged  interest  of  the  company,  and  a  compliance  with 
the  laws  of  Indiana;  that  all  the  property  and  franchises  of  the 
Indiana  company  were  thereby  transferred  to  and  merged  in  the 
Ohio  company,  and  the  organization  and  name  of  the  former  should 
cease;  that  the  Ohio  company  should  assume  said  property  and 
franchises,  and  pay  all  the  liabilities  of  the  Indiana  company;  and 
that  the  agreement  should  take  effect  on  December  1,  1854.  Prior 
to  the  consolidation,  there  had  been  bonds  issued  by  the  Ohio  com- 
pany which  had  been  made  liens  on  her  road,  and  after  the  consol- 
idation, bonds  were  issued  and  made  a  lien  on  the  entire  road.  The 
holders  of  the  first  bonds  issued  by  the  Indiana  company  sued  to 
enforce  payment  of  their  bonds  by  foreclosure  of  their  mortgage, 
the  trustee  having  refused  to  sell  under  the  power  in  the  mortgage. 


INDEX.  686 


Tbe  suit  was  institnted  against  the  Etiton  and  Hamilton  railroad 
company,  which  appeared  and  defended. 
9.  Held^  1.  That  such  consolidation  at  least  effected  a  transfer  of  the 
property  of  the  Indiana  company  to  the  Ohio  company,  and  that 
the  suit  was  therefore  properly  brought  against  the  latter  company. 
— The  Eaton  and  Hamilton  R,  R,  Co,  v.  Huni  et  aL,  457 

9.  Held,  2.  That  the  Ohio  company,  haying  acquired  title  to  the  road 
in  Indiana  after  the  execution  of  said  two  mortgages,  took  the  same 
sulgect  thereto,  and  that  the  holders  of  said  first  mortgage  bonds 
have  a  right  to  enforce  the  payment  thereof  by  the  foreclosure  of 
said  mortgage,  in  our  own  Courts,  and  sale  of  said  road  in  Indiana, 

Ibid. 

10.  Held,  3.  That  the  power  given  in  said  first  mortgage  to  the  trus- 
tee to  sell  the  property  in  certain  events,  if  it  could  be  exercised  by 
him  at  all,  did  not  preclude  said  bondholders  from  their  remedy  by 
foreclosure,  but  was  in  the  nature  of  a  cumulative  remedy.      Ibid. 

11.  Heldy  4.  That  the  Courts  of  Ohio  have  no  jurisdiction  to  enforce 
the  remedy  of  said  bondholders  by  the  foreclosure  of  said  mort- 
gage, and  that  neither  the  agreements  nor  laws  above  referred  to 
give  them  any  such  jurisdiction,  even  if  such  jurisdiction  could  be 
given  in  any  way.  Ibid, 

NEW  TRIALS. 

1.  Motion  foe  Nbw  Trial. — Under  the  code,  a  party  may  move  for 
a  new  trial  at  any  time  during  the  term  at  which  the  judgment  is 
rendered,  although  final  judgment  has  been  given  in  the  case. — 
BeaU  V.  Beals,  163 

2.  Practice. — ^Where  an  erroneous  instruction  is  given  by  the  Court, 
but  is  not  excepted  to  in  the  mode  prescribed  by  the  code,  the  giv- 
ing of  it  can  not  be  assigned  as  a  ground  for  a  new  trial.         Ibid. 

OFFICE. 
See  Vacation  of  Offiob,  1. 

OFFICE— TITLE  TO. 

1.  Action. — If  a  person,  rightfully  in  the  possession  of  an  office  to 
which  he  is«  entitled,  is  ousted  therefrom  by  an  intruder,  an  action 
for  money  had  and  received  would  lie  in  his  favor  against  the 
usurper  to  recover  the  fees,  when  fixed  or  customary  fees  are  inci- 
dent to  the  office. — Olascock  v.  LyoiUy  1 

2.  Title  to  Office. — ^And  in  such  an  action  the  tiUe  to  the  office 
may  be  determined.  Ihid, 
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8.  AonoN. — A  person  who  is  rigbtftilly  entitled  to  an  office,  altkengh 
not  in  the  actual  possession  of  it,  has  a  property  in  it,  and  against 
a  more  intruder,  who  may  perform  the  duties  of  the  office  for  a 
time,  and  receive  the  fees  arising  therefrom,  he  may  maintain  an 
action  for  money  had  and  received  to  recover  such  fees,  and  such 
intruder  can  not  retain  any  part  thereof  as  compensation  for  his 
labor.  Ibid. 

OEDER  FOR  PAYMENT  OF  MONET. 

See  BiLLe  OP  Exchange,  1,  2. 

1.  Instructions. — Where  the  issues  in  a  cause  arc  such  as  to  render 
competent  in  evidence,  an  order  drawn  by  one  of  the  parties  upon 
the  other,  requesting  the  latter  to  manufacture  certain  articles,  and 
agreeing  to  pay  for  them  at  a  specified  rate,  and  such  articles  were 
manufactured  and  delivered,  and  their  price  became  the  coiisi dera- 
tion for  the  cause  of  action,  and  said  order  was  offered  in  evidence, 
it  was  error  for  the  Court  to  refuse  to  instruct  the  jury  that  such 
order  is  a  fact  tending  to  show  the  articles  ordered  to  be  made,  and 
the  contract  between  the  parties. — Burton  v.  Choate^    ^^  258 

OVERRULED  CASEA,"^  ^h^^ -^i^^.^ 
See  Cases  Overruled.  ]  i 

PARTITION— PRACTICE  IN. 

1.  Practice — ^Partition. — In  actions  for  partlti<tii,^iVnJ'A)miJbtei 
for  the  Court,  at  any  time  before  final  report,  upBi&jjropcrcxidi^c, 
to  amend  its  record  by  correcting  any  clerical  nustan^nthe  de- 
scription of  the  land. 

The  fact,  that  the  commissioners  were  appointed  and  sworn  before 
the  making  of  such  correction,  and  made  their  report  afterwards 
and  with  reference  to  it,  does  not  effect  the  validity  of  their  report, 
if  they  have  performed  their  duties  in  other  respects. —  WxMhip  v. 
Crothert,  455 

PARTIES. 

See  Vendors  and  Purchasers,  10, 15,  16, 17.    See  Pleading,  15. 

See  Foreclosure,  4,  5. 

1.  And  in  such  case,  where  the  purchaser  is  the  attorney  of  the  plain- 
tiff in  the  suit,  and  he  tendered  the  money  to  the  sheriff,  and,  hav- 
ing actually  paid  the  sheriff  the  amount  of  the  costs,  then  receipted 
for  the  principal  and  interest  of  the  debt  on  the  order  of  sale,  and 
then  demanded  a  deed,  but  the  debt  was,  at  the  time  of  such  sale, 
in  fact  the  property  of  another  person,  and  not  of  the  plaintiff,  and 
an  application  is  made  to  set  aside  the  sale,  upon  grounds  which 
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would  iDTolve  the  interests  of  the  owner  of  the  judgment,  and  the 
plaintiff  in  the  application  to  set  aside  the  judgment,  offers  to  pay 
the  mortgage  debt,  and  prays  to  have  the  judgment  satisfied,  the 
owner  of  the  judgment  is  a  neoessary  party  to  the  action. — Nehon 
V.  Braion,  74 

2.  Married  Women. — ^Where  money  is  loaned  by  a  married  woman, 
out  of  her  separate  estate,  and  a  mortgage  and  note,  to  secure  the 
payment  thereof,  are  taken  to  her,  and  her  husband,  and  her  hus- 
band afterwards  died,  she  may  collect  said  money  in  an  action  in 
her  own  name,  setting  out  the  facts  in  her  complaint,  or  she  may 
collect  the  same  as  the  surviving  payee  of  the  note. — Shockl^  v. 
Shockley,  108 

3.  Married  Women. — In  actions  to  recover  the  separate  property 
of  the  wife,  she  may  sue  alone. — Gee  v.  LewUy  149 

4.  The  mere  fact  that  a  person  is  named  in  a  contract  as  the  agent  of 
the  principal  therein  named,  to  perform  his  agreement,  does  not 
make  such  person  a  necessary  or  proper  party  in  an  action  to  en- 
force performance  of  such  contract  against  the  maker  of  it. — Da- 
hofvey  V.  Hall,  264 

5.  Bower. — In  an  action  for  the  assignment  of  dower,  all  persons 
owning  portions  of  the  land  of  which  dower  is  claimed  are  proper 
parties. — Qalbreath  v.  Gra^f  290 

6.  In  an  action  for  the  recovery  of  rents,  from  a  tenant,  by  the  heirs 
of  a  deceased  lessor,  if  It  appears  that  a  part  of  the  heirs  are  chil- 
dren of  the  lessor,  and  others  are  his  grand  children,  the  complaint 
should  make  all  the  heirs  parties,  and  should  indicate  the  relative 
interest  of  each,  and  the  personal  representative  might  also  be 
made  a  party,  if  rents  due  to  the  heirs  had  been  paid  to  him. — 
King  V.  AndersoUy  385 

7.  Mortgage. — The  assignment  of  a  note  secured  by  mortgage  car- 
ries the  security  with  it,  and  it  is  not,  in  an  action  to  foreclose  the 
mortgage,  necessary  to  make  the  assignor  of  the  note  a  party. — 
Gowery.Eowe,  396 

PARTNERSHIP. 

1.  Agengt. — One  member  of  a  partnership  can  not  make  such  a  con- 
tract as  will  involve  the  creation  of  another  partnership  between 
his  own  firm  and  other  parties,  so  as  to  bind  thereby  his  co-part- 
ners unless  he  has  other  authority  than  that  which  is  incident  to 
the  mere  relation  of  partners. — Buckingham  v.  Jffanna^  110 

&  ByiDBNCB.*-But,  in  such  ease,  for  the  purpose  of  showing  author- 
ity to  make  such  a  eontraot,  and  the  aoquieseence  of  his  partaera 
therein,  it  is  oompetent  to  prove  that  similar  contracts  had  been  n- 
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peatedly  made  by  him  before,  which  were  ratified  and  ezecated  by 
his  co-partners  without  objection,  and  letters  written  by  the  object- 
ing parties,  tending  to  show  their  acquiescence  in  such  contracts, 
are  also  competent  evidence  for  the  same  purpose.  lUd, 

PAYMENT. 

Tender  amounts  to.    SowLK  v.  Holdridge,  204.     See  Yolunta&t 

Payment. 

PLEADING. 

1.  Demurrer. — A  single  demurrer,  which  purports  to  be  filed  to  each 
of  several  paragraphs  of  a  complaint  or  other  pleading,  should  be 
taken  distributively,  as  a  separate  demurrer  to  each. — Fankboner 
V.  Fankboner^  62 

2.  Set-Off — Libiitation. — A  set-off  may  be  pleaded  to  the  amount 
of  the  cause  of  action  in  any  case,  although  barred  by  the  statute 
of  limitation.  Ibid. 

3.  Fraud. — A  defence,  based  upon  fraud,  to  be  admissible  in  evi- 
dence, must  be  specially  pleaded.  Jbid. 

4.  Surplusage. — Where  a  complaint  contains  all  the  averments  nec- 
essary to  show  the  plaintiff's  right  to  the  relief  demanded,  and  also 
other  averments  which  are  unnecessary  and  immaterial,  such  aver- 
ments will  be  deemed  mere  surplusage. — Harding  v.  The  Third 
Freshyterian  Churchy  71 

5.  Semble^  That  where  several  defendants  in  the  same  action  sever  in 
their  answers,  the  plaintiff  may  reply  effectively  to  them  all  by  one 
general  denial. — 2brr  v.  Torr,  118 

G.  A  verbal  contemporaneous  agreement  can  not  be  pleaded  to  vary 
the  legal  effect  of  a  note,  but  it  may  be  pleaded  and  proved,  with- 
out a  violation  of  this  rule,  that  the  instrument  was  not  intended 
by  the  parties  to  be  operative  as  a  note,  but  rather  as  a  receipt  for 
a  certain  sum  of  money  on  which  interest  was  to  be  calculated. — 
Beals  V.  Beahj  163 

7.  Jurisdiction. — If  an  action  is  instituted  in  one  county  against  a 
resident  thereof  and  residents  of  other  counties,  and  before  its  final 
determination,  such  action  is  dismissed  by  the  plaintiff  as  to  the 
party  who  resided  in  the  county  of  the  former,  prosecuted  only 
against  the  non-resident  parties,  such  parties  may,  after  such  dis- 
missal, plead  and  prove,  in  order  to  defeat  the  jurisdiction  of  the 
Court  over  them,  that  at  the  time  of  the  commencement  of  the  ac- 
tion the  plaintiff  well  knew  that  such  parties  wore  residents  of 
other  counties,  and  that,  for  the  purpose  of  giving  the  Court,  in 
which  the  action  was  pending,  jurisdiction  of  the  causo,  the  plain- 
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tiff  fraudnleDtlj  joined  in  the  action  the  parties  who  were  residents 
of  said  county,  for  the  purpose  of  compelling  the  said  non-resi- 
dents to  submit  to  a  trial  away  from  their  own  counties. — Shryer  ▼. 
Miner,  175 

8.  Stock  Killed. — ^In  an  action,  before  a  justice,  to  recover  the  value 
of  cattle  killed  by  a  railroad  company,  the  complaint  should  aver 
that  they  were  killed  in  the  county,  and,  before  the  plaintiff  can 
recover,  his  proof  must  establish  the  fact. — The  Indianapolu  and 
OincinnaH  R,  R.  Co,  v.  Wilsey,  229 

9.  Motion. — ^Where  some  relief  is  sought  by  way  of  motion,  pending 
the  cause,  the  same  fullness  and  particularity  are  not  necessary, 
which  would  be  required  in  an  original  complaint. — LathUy  v. 
King,  232 

10.  It  is  not  error  for  a  Court  to  refuse  to  vacate  an  order  at  the  re- 
quest of  a  party  who  had  notice  and  appeared  to  the  motion  upon 
which  such  order  was  made,  and  failed  to  set  up  his  defence  there- 
to. •  Ihid. 

11.  In  an  action  against  the  makers  on  a  note  signed  by  two  persons, 
by  their  surnames  alone,  in  the  usual  form  of  the  signature  of 
partners,  it  is  not  necessary  to  aver  in  the  complaint  that  the  mak- 
ers of  the  note  were  partners. — Pollock  v.  Glazier,  262 

12.  JuDOMiNT. — ^And  on  such  a  note  a  separate  judgment  may  be 
taken  against  one  of  the  parties  to  it.  Ibid, 

13.  Common  Sohoolb. — In  an  application  for  a  mandate  to  enforce 
the  admission  of  a  person  to  a  common  school,  the  complaint 
should  affirmatively  show  that  the  applicant  is  under  21  and  not 
under  5  years  of  age,  and  unmarried,  and  neither  a  negro  nor  mu- 
latto, nor  the  son  or  daughter  of  a  mulatto,  or  such  complaint  will 
be  defective  on  demurrer. — Draper,  dec,  v.  Cambridge,  268 

14.  Towns — Annexation. — The  reasons  for  the  proposed  annexa- 
tion of  territory  to  a  town  should  be  stated  in  the  application  there- 
for, and  the  map  or  plat  accompanying  the  same  should  be  verified;* 
but  the  application  need  not  be.  As  to  what  reasons  are  sufficient, 
the  reader  is  referred  to  the  opinion  herein  at  length. — EUton  v. 
The  Board,  dec,  272 

15.  Parties. — If  the  application  in  such  case  correctly  describes  the 
territory  to  be  annexed,  and  designate  the  owners  of  a  part  of  it  as 
the  heirs  of  A  B,  and  the  alleged  property  of  such  heirs  is  prop- 
erly described  in  the  notice  of  such*  application,  the  fact  that  such 
heirs  are  not  individually  named  will  not  vitiate  the  proceedings.  Ihid^ 

16.  Mandate. — ^In  an  action  for  a  mandate  to  compel  a  township  to 
perform  a  judgment  hitherto  rendered  against  her,  a  copy  of  the 
record  of  the  cause  in  which  the  judgment  was  rendered  should  bo 
made  a  part  of  the  complaint. — Sugar  Greek  Tovnuhip  v.  Johnwn, 
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17.  Pbactios. — Where  a  defectiTe  aDSwer  ia  filed  in  saeh  caae,  and 
the  plaintiff  demurs  thereto,  the  demnrrer  will  reach  hack  to  the 
complaint,  and  shonld  he  sustained  as  to  the  complaint,  and  over- 
mled  as  to  the  answer,  for  a  had  answer  is  good  enough  for  a  had 
complaint.  Ibid. 

18.  In  an  action  upon  an  administrator's  hond,  where  the  complaint 
alleges  the  receipt  hy  the  administrator  of  a  certain  sum  of  money 
as  the  assets  of  the  estate,  and  his  failure  to  apply  the  same  as  re- 
quired hy  the  law,  and  the  defendant,  in  his  answer,  relies  upon  an 
alleged  disposition  and  report  thereof  to  the  proper  Court,  accord- 
ing to  law,  the  record  of  the  proceedings  of  such  Court  in  the  prem- 
ises should  be  made  a  part  of  the  answer,  such  record  being  the 
foundation  of  the  defence. — The  Slate,  dec.  v.  Marshall^  287 

19.  An  answer  which  sets  up  a  partial  failure  of  consideration  in  bar 
of  the  whole  cause  of  action  is  bad. — Caldwell  t.  The  Bank  of  Sa- 
lem, ^  294 

20.  Im PROYSHBNT  OF  Stbeets. — lu  an  appeal  from  a  precept  issued 
for  the  collection  of  assessments  for  the  improvement  of  streets  in 
a  city,  the  transcript  must  contain,  amongst  other  things,  a  proper 
order  of  the  common  council  of  the  city,  directing  the  improye- 
ment  to  be  made,  and  if  the  transcript  show  that  the  common  coun- 
cil consisted  of  10  members,  and  that,  when  the  alleged  order  was 
made,  there  were  but  9  members  present,  of  whom  but  6  voted  for 
the  order,  and  3  against  it,  such  order  will  he  a  nullity,  and  such 
transcript  defective  as  a  complaint. — The  OUyof  Logcm^pariy.  Legg^ 

315 

21.  Pabties. — In  an  action  for  the  recovery  of  rents,  from  a  tenant, 
by  the  heirs  of  a  deceased  lessor,  if  it  appears  that  a  part  of  the 
heirs  are  children  of  the  lessor,  and  others  are  his  grandchildren, 
the  complaint  should  make  all  the  heirs  parties,  and  should  indi- 
cate the  relative  interest  of  each,  and  the  personal  representative 
might  also  be  made  a  party  if  rents  due  to  the  heirs  had  been  paid 
to  him. — King  v.  Andenon,  385 

22.  Contract. — Action  to  recover  damages  for  the  non-performance 
of  the  following  contract:  *^A  agrees  to  furnish  to  B  400  head  of 
good  corn -fatted  hogs,  to  average  200  pounds  net  weight;  said  A 
agrees  to  deliver  said  hogs  between  the  15th  and  the  25th  of  Be- 
cent6er,  1858,  in  the  city  of  Richmondy  Wayne  county,  Indiana; 
said  hogs  arc  to  be  delivered  alive  and  weighed  alive,  at  some  suit- 
able plac^  for  weighing,  and  one-fifth  to  be  deducted  in  order  to 
aacertain  the  net  weight.  In  consideration  of  which  B  agrees  to 
pay  A  5  dollars  and  25  cents  per  hundred  net  weight  for  said  hogs 
when  delivered."  Signed.  The  defendant,  J,  answered  that  at  or 
before  the  making  of  the  contract,  and  as  a  part  thereof,  B  verbally 
agreed  to  furnish  the  money  to  purchase  the  hogs  to  Ay  but  after- 
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wards  £&iW  and  refused  to  do  so.  Seld^  that  the  answer  was  de* 
fective,  becftuse  it  set  up  a  verbal  contemporaneous  agreement  vary- 
ing the  legal  effect  of  the  written  contract. — Snyder  v.  Koont,    389 

23.  AoTiONS  ov  CovxNANTS. — ^In  a  suit  for  a  breach  of  covenant,  it 
18  sufficient  to  aver  the  breach  negatively,  in  the  words  of  the  cove- 
nant; but  such  averment  does  not  necessarily  involve  the  right  to 
recover  more  than  nominal  damages,  and  would  not  constitute  a  de- 
fence to  an  action  for  purchase  money  beyond  one  cent. — Jordan  v. 
Blackfinore^s  Adm,,  419 

24«  Application  in  1860  for  an  execution  on  a  judgment  rendered  in 
1842,  which  had  been  revived  in  1847,  against  A,  one  of  the  judg- 
ment defendants,  the  other  having  died  before  that  time.  A  ans- 
wered by  way  of  cross-complaint  to  the  application,  that  he  was 
only  surety  for  the  deceased  defendant  J?,  in  the  cause  of  action  on 
which  said  judgment  was  rendered,  and  that  B  had  actually  paid 
said  judgment  in  his  lifetime,  and  the  judgment  plaintiff  had  fraud- 
ulently assigned  it  to  the  plaintiff  herein,  and  that  at  the  time  of  the 
revival  of  the  judgment  in  1847,  he  did  not  know  of  any  evidence 
by  which  he  could  prove  the  payment,  and  was  not  able,  by  the  use 
of  due  diligence,  to  discover  any,  and  but  recently  did  discover  such 
evidence,  and  was  preparing  to  institute  proceedings  to  have  said 
judgment  satisfied  of  record^  when  the  application  herein  was  filed. 

Heldy  that  said  answer  was  good,  as  an  equitable  defence  against  the 
application  of  the  plaintiff. — Kiser  v.  Wtnandy  428 

25.  Joint  Pleas — Set-Ofp. — ^Where  two  defendants  join  in  a  plea 
which  is  sufficient  only  as  to  one  of  them,  it  will  be  bad  as  to  both. 

26.  Where  a  set-off  is  pleaded,  the  character  of  the  indebtedness  pro- 
posed to  be  set-off  should  be  fully  stated. 

27.  Where  the  maker  and  indorserof  a  note,  pued  together,  join  in  an 
answer,  averring  that  the  note  was  given  by  tho  maker  for  his  own 
debt,  and  indorsed  by  the  other  for  his  mere  accommodation,  of 
which  the  plaintiff  had  notice  when  he  took  the  note,  and  that  the 
plaintiff  was  in  fact  the  original  payee,  and  that  the  note  is  not 
governed  by  the  law-merchant,  and  that  due  diligence  has  not  been 
used  to  ooliect  the  same  of  the  maker,  such  answer  will  be  bad  as 
to  both,  although  it  would  be  good  as  to  the  indorser  if  pleaded  by 
him  alone. —  Ward  v.  Bennett^  440 

28.  Where  an  instrument  is  assigned,  which  is  not  assignable  so  as  to 
pass  the  legal  title  to  the  assignee,  and  the  assignee  sues  on  it, 
making  the  assignor  a  party,  it  is  not  material  and  need  not  be 
averred  how  the  assignment  was  made. — Bunlin  v.  WeddUy       449 

29.  Semhlty  That,  where  the  defendant  pleads  a  written  contract^ 
whioh,  on  its  face,  shows  that  he  was  bound  to  perform  certain  acts 
before  the  por^rmance  of  its  stipulations  by  the  plaintiff,  the  de- 
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fendant  must  ayer  the  performance  of  or  an  excuse  for  the  failure 
to  perform,  the  acts  to  be  performed  by  him. — Mcuonic  dc  Odd  Fel- 
lows' Hall  Co.  V.  Fhyd,  453 

30.  Action  Pending  in  Another  State. — The  pendency  of  a  suit 
in  a  foreign  Court  can  not  be  pleaded  in  bar  of  a  suit  on  the  same 
cause  of  action  in  the  Courts  of  this  State. — The  EcUon^  dfc,  R.  R. 
Co,  V.  Hunt,  457 

31.  Pleading — Receiver. — ^Where  a  railroad  company,  in  answer  to 
an  action  to  recover  the  value  of  animals  killed  by  its  machinery, 
desires  to  set  up  the  fact  that  its  road  is  in  the  possession  of,  and 
being  operated  by,  a  receiver  appointed  by  a  Federal  Court,  the 
answer  should  be  accompanied  by  the  original  or  a  copy  of  the 
order  of  the  latter  Court  for  the  appointment  of  the  receiver. — 
The  Ohio  d:c,  R,  R,  Co,  v.  Pitch,  498 

32.  Pleading. — In  an  action  by^an  assignee  to  enforce  the  lien  of  a 
judgment  on  real  estate,  the  complaint  should  contain  a  copy  of  the 
judgment  and  assignment  thereof  to  him. — Broolahire  v.  Lomaar, 

512 

33.  Pleading — ^iNSURANCE.-^In  an  action  upon  a  policy  of  insurance, 
the  averment  that  the  company  "insured  the  plaintiff  to  the  amount 
of  3,000  dollars,  on  10,000  bushels  of  oats,"  &c.,  sufficiently  shows 
an  insurable  interest  in  the  plaintiff. — The  Rising  Sun  Int,  Co,  v. 
Slaughter  et  al,  520 

POOR— SUPPORT  OF. 

See  Contract,  10. 

PRACTICE. 

See  Railroad,  5.    Promissory  Note,  11.    Partition,  1,  2.    See 

Attachment,  1,  2,  3,  4,  5. 

1.  Rule  30. — The  statement  in  a  bill  of  exceptions  "that  the  fore- 
going is  all  the  evidence  offered  or  given  on  the  trial  of  the  above 
cause,"  does  not  exclude  the  presumption  of  other  evidence. — 
Cook  V.  Andenon,  15 

2.  Foreclosure. — ^The  question  as  to  the  susceptibility  of  mortgaged 
premises  to  division,  can  only  arise,  where,  in  a  proceeding  for  fore- 
closure, it  becomes  necessary  for  the  Court  to  render  judgment  for 
the  collection  of  installments,  of  which  some  are  due  and  some  not 
due. — Denny  v.  Grraeter,  20 

3.  Bill  of  Exceptions. — ^Whatever  of  the  proceedings  of  a  Court 
should  be  brought  before  the  Appellate  Court,  by  bills  of  exoep- 
tions,  can  not  be  incorporated  into  the  record  of  the  cause,  by  tfie 
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mere  entries  of  the  Clerk ;  and  if  they  are  so  incorporated,  ikey 
will  not  be  available  as  parts  of  tbe  record,  on  appeal.  See  Wihan 
V.  Truelock,  19  Ind.  389.      Wright  v.  The  State,  23 

4.  Where  the  record  states,  in  a  case  where  there  are  several  defend- 
ants who  have  filed  separate  defenses,  that  the  defendants  appeared 
and  withdrew  their  answers,  except  the  general  denial,  and  then 
sets  oul  a  paragraph  which  is  a  general  denial  by  all  the  defend- 
ants, this  court  will  hold  that  the  answer  of  all  the  defendants  is  of 
record. — Miller  v.  McDonald^  36 

6.  Seduction. — In  a  prosecution  for  seduction,  where  the  person  se- 
duced is  a  witness,  the  jury,  in  order  to  determine  her  credibility, 
may  consider  her  relation  to  the  plaintiff,  his  influence  over  her, 
her  conflicting  statements  as  to  thp  paternity  of  the  child,  and'the 
age  and  general  physical  condition  of  the  defendant  at  the  time  of 
the  alleged  seduction. — Duncan  v.  WelUf^  44 

6.  Ju&T. — It  is  the  province  of  a  jury  to  determine  the  credibility, 
but  not  competency  of  a  witness,  Ib%d, 

7.  Proceedings  Supplehentart  to  Execution. — Section  518,  (2 
B.  S.  152,)  entitles  a  creditor,  who  has  failed  to  collect  his  debt  on 
execution,  to  a  mere  discovery  as  to  the  existence  and  value  of  the 
debtor's  property,  within  the  county,  and  he  only  needs  to  make 
and  file  a  statement  in  the  nature  of  a  complaint,  as  a  basis  upon 
which  to  issue  the  order  on  the  defendant,  but  no  answer  by  the 
defendant,  either  making  or  tendering  issue,  is  authorized  or  nec- 
essary.— Carpenter  v.  Vanicoteny  50 

8.  Practice. — ^Where  proceedings  supplementary  to  execution  are 
instituted,  under  §  518,  (2  R.  S.  152,)  in  vacation,  the  order  there- 
by required  to  be  issued  by  the  Clerk,  may  be  a  common  tummom. 

Ihid. 

9.  Execution. — An  execution  may  be  issued  during  the  term  at 
which  the  judgment  is  rendered,  upon  the  request  of  the  judgment 
plaintifi^,  without  motion,  affidavit,  or  order  of  the  court.  Ibid, 

10.  Pleadings  should  be  signed  by  the  pleader,  but  if  not  so  signed, 
and  no  objection  is  made  until  the  parties  enter  upon  the  trial,  the 
defect  will  be  deemed  to  have  been  waived.  Fankboner  v.  Fomk' 
boner,  62 

11.  Demurrer. — ^A  single  demurrer,  which  purports  to  be  filed  to 
**each"  of  several  paragraphs  of  a  complaint  or  other  pleading, 
should  be  taken  distributively,  as  a  separate  demurrer  to  each. 

Ibid. 

12.  Fraud. — A  defence,  based  upon  fraud,  to  be  admissible  in  evi- 
dence, must  be  specially  pleaded.     •  Ibid. 
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13.  Effect  of  Appeal. — The  only  effect  of  an  appeal  to  a  court  of 
error,  when  perfected^  is  to  stay  execution;  bat  the  fact  that  the 
judgment  has  been  appealed  to  such  court,  is  no  bar  to  an  action 
upon  it. — Burton  v.  Retd^  87 

14.  A  motion  to  set  aside  a  judgment  rendered  by  default,  in  the 
Court  below,  and  an  exception  for  the  refusal  to  grant  the  same, 
should  precede  an  appeal  to  this  Coiurt. — Gray  y.  Dickey^  96 

15.  Error  in  the  admission  of  improper  evidence  in  the  Court  below, 
will  not  be  available  in  this  Court,  unless  the  grounds  of  the  ob« 
jection  to  the  evidence  are  stated  in  the  record. — Torr  v.  Torr,  118 

16.  Pleading. — SemhUy  That  where  several  defendants  in  the  same 
action  sever  in  their  answers,  the  plaintiff  may  reply  effectively  to 
them  all  by  one  general  denial.  IbuL 

17.  If  the  Court  charge  the  jury  erroneously  upon  a  given  point,  but 
afterwards  correct  the  mistake  by  giving  a  legal  charge,  on  the 
same  subject,  there  is  no  error.  Ibid. 

18.  Witness. — ^Where  a  witness  is  offered  and  refused,  in  the  Court 
below,  and  exception  is  taken,  but  the  alleged  error  was  not  pre- 
sented to  the  Court  in  the  motion  for  a  new  trial,  it  will  not  be 
available  here.  Ibid. 

19.  Failure  to  Enter  Default. — ^Where  the  lower  Court  has  omit- 
ted to  enter  a  formal  default  against  a  party  who  has  been  duly 
served  with  process  and  made  default,  such  omission  may  be  cor- 
rected at  any  time  whilst  the  proceedings  are  in  fieri  in  that  Court, 
and  if  not  corrected  there,  the  same  will  be  regarded  by  this  Court 
as  amended.  Ibid. 

to.  Bill  op  Exceptions — Time  of  Filing. — ^Where  a  definite  time 
is  given  for  the  filing  of  a  bill  of  exceptions,  and  the  same  is  not 
filed  within  that  time,  the  Court  can  not,  at  a  subsequent  term,  au- 
thorize such  filing. — The  Terre  Haute  Gas  Co.  v.  Teel,  131 

21.  Openinq  and  Closino.-^^  sued  ^  on  a  note.  B  interposed  no 
general  denial  to  the  complaint,  but  answered  by  way  of  set-off. 

Heldj  That  the  defendant  was  entitled  to  open  and  close  the  argument 
on  the  trial,  and  that,  the  fact  that  the  plaintiff  replied  affirmatively 
to  the  defendant's  answer,  setting  up  new  matter,  did  not  change 
the  rule,  because,  until  the  defendant  had  proved  his  set-off,  Uie 
plaintiff  could  not  be  required  to  prove  anything. — Bowen  v. 
Spean,  146 

22.  Where  there  are  several  issues  in  a  cause,  and  the  plaintiff  is  re- 
qeired  to  prove  any  one  of  them  before  he  is  entitled  to  a  verdict, 
he  is  entitled  to  open  and  close.  Ibid* 
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£3^  Sembhy  Tfant  when  the  defendant  is  entitled  to  the  opening  and 
close  of  the  argument,  he  is  also  entitled  to  open  and  close  the  eyi- 
denoe,  and  if  he  waives  Hhe  latter  right^  such  waiver  will  extend 
also  to  the  argument;  but,  where  the  record  is  silent  on  the  sub- 
ject, this  Court  will  not  presume  that  he  waived  the  right  to  open 
and  close  the  evidence.  Ibid, 

'J,4:,  Discontinuance. — Under  the  code,  where  the  plaintiff  in  an  ac- 
tio a  demands  a  specific  sum,  and  the  defendant  answers  as  to  a  part 
of  the  cause  of  action,  and  the  plaintiff  thereupon  demurs  to  suph 
partial  answer,  but  does  not  at  the  same  time  pray  judgment  for 
the  unanswered  part  of  his  cause  of  action,  such  omission  shall  not 
work  a  discontinuance  of  his  aetion,  but,  with  leave  of  Court,  he 
may  so  amend  his  prayer  as  to  obviate  the  objection.  The  spirit 
of  the  code  requires  that  every  eause  shall  be  tried  upon  its  merits. 
— BayUss  V.  Tauiey,  151 

25.  Motion  for  New  Trial. — Under  the  code,  a  party  may  move 
for  a  new  trial  at  any  time  during  the  term  at  which  the  judgment 
is  rendered,  although  final  judgment  has  been  given  in  the  case.— 
Seals  V.  Bealsy  163 

26.  Where  an  erroneous  instruction  is  given  by  the  Court,  but  is  not 
excepted  to  in  the  mode  prescribed  by  the  code,  'the  giving  of  it 
can  not  be  assigned  as  a  ground  for  a  new  trial. — BeaU  v.  BeaU^  163 

27.  Ejecthen!^. — In  actions  to  recover  the  possession  of  real  estate, 
all  defences  are  admissible  under  the  general  issue. —  Woodntff  v. 
GamoTy  174 

28.  Trial  by  Special  Judge. — ^Where  a  cause  is  tried  in  whole  or 
in  part  before  any  other  than  the  regular  judge  of  the  Court,  the 
record  should  show  legal  authority  in  such  person  to  act  as  judge, 
or  it  will  be  rejected  by  this  Court. — Domnehwrg  v.  The  State^  181 

29.  Foreclosure. — In  an  action  to  foreclose  a  mortgagOi  where  the 
owner  of  the  equity  of  redemption  is  made  a  defendant,  but  judg- 
ment has  been  rendered  against  him  and  the  mortgagor,  without 
service  of  process  on  him,  he  is  entitled,  on  his  application  there- 
for, showing  merits,  to  have  said  judgment  set  aside  and  his  de- 
fence heard. — Falh  v.  Evans,  210 

30.  Suit  to  set  aside  a  conveyance  of  land  to  a  married  woman,  on 
the  ground  that  it  was  fraudulent,  and  made  for  the  purpose  of  se- 
curing said  property  fVom  the  creditors  of  her  husband,  and  that 
her  husband  paid  for  it.  Separate  answer  by  the  married  woman, 
in  fifteen  paragraphs,  the  last  of  which  alleged  that  the  real  estate 
was  purchased  with  the  proceeds  of  the  sale  of  other  real  estate 
held  by  her  in  her  own  right,  and  that  the  deed  therefor  was  made 
to  her  with  the  knowledge,  consent,  approval  and  advice  of  the 
plaintiff.    Beplies  to  each  paragraph  b«t  the  last,  and  none  to  thai 
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Seld,  1.  That  the  failure  to  reply  thereto  was  an  admiasioii  of  the 
facts  therein  pleaded,  and  entitled  her  to  a  judgment  on  the  plead- 

'  ings,  and  if,  upon  the  trial,  there  had  been  a  yerdict  for  the  plain- 
tiff, she  would  have  been  entitled,  upon  a  proper  motion,  to  a  judg- 
ment tion  oh$tafUe  veredicto. — Nisedham  t.  Webb^  213 

31.  Seld,  2.  That,  as  the  verdict  on  the  trial  was  in  her  favor,  the 
same  must  be  sustained  by  reason  of  said  admission,  although  she 
failed,  at  the  proper  time,  to  move  for  a  judgment  on  the  plead- 
ings. Ibid, 

32.  Bill  of  Exceptions. — ^Where  time  is  given  within  which  to  file 
a  bill  of  exceptions,  and  the  bill  is  signed  by  the  Judge  of  the 
Court  in  time,  but  the  attorney  fails  to  file  it  in  time,  because  he 
was  *' called  to  some  other  important  professional  business,  and 
thinks  the  filing  was  thereby  overlooked  and  slipped  his  memory 
until  the  time  had  expired,''  the  Court  can  not,  for  such  reasons, 
if  for  any,  give  leave  to  file  it  afterwards. — Brotue  v.  Price,       216 

33.  ExsHPTiON. — A  J  having  a  judgment  against  B,  and  B  being  in- 
solvent, but  the  owner  of  an  equitiible  interest  in  some  land,  insti- 
tuted an  action  to  subject  that  interest  to  his  judgment.  The  Court 
under  the  issues  on  the  trial,  found  that  B  owned  personal  property 
worth  97  dollars  and  1  cent,  and  that  he  was  entitled  to  202  dollars 
and  99  cents,  out  of  the  value  of  his  equitable  interest  in  the  land, 
to  make  the  300  dollars,  to  which  he  was  entitled  as  exempt  from 
execution,  and  that  he  then  owed  on  the  land  100  dollars  to  the 
grantor  of  it  to  him,  which  was  a  lien,  and  ordered  the  land  to  be 
sold,  and  the  last  named  sum  to  be  first  paid,  and  then  the  202  dol- 
lars and  99  cents,  to  By  out  of  the  proceeds  of  the  sale,  and  the 
residue  to  be  applied  on  the  plaintiff's  judgment.  The  land  was 
sold,  and  bought  by  the  plaintiffs.  They  tendered  the  100  dollars, 
but  did  not  tender  to  B  the  202  dollars  and  99  cents,  and  in  this 
condition  of  the  matters  the  Court  below  ordered  that  the  equitable 
estate  should  be  conveyed  in  fee  to  the  purchasers  aforesaid. 

Seldy  That,  under  the  circumstances,  this  was  error. — Smith  v.  Van- 
Bcoten,  221 

34.  In  an  action  to  recover  the  value  of  cattle  killed  by  a  railroad 
company,  which  is  begun  before  a  justice  of  the  peace,  and  is  taken 
on  appeal  to  the  Circuit  Court,  the  action  should  not  be  dismissed 
because  the  justice  had  not  copied  the  cause  of  action  upon  his 
docket. — The  Indianapolis  and  Cincinnati  R,  R,  Co,  v.  Wikey,  230 

35.  Motion. — Where  some  relief  is  sought  by  way  of  motion,  pend- 
ing the  cause,  the  same  fullness  and  particularity  are  not  necessary, 
which  would  be  required  in  an  original  complaint. — Laihley  v. 
Ztn^,  232 

36.  It  is  not  error  for  a  Court  to  refuse  to  vacate  an  order  at  the  re- 
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quest  of  a  party  wlio  bad  notice  asd  appeared  to  the  motion  upon 
which  such  order  was  made,  and  failed  to  set  up  his  defence  there- 
to. Ibid. 

37.  If  a  party  desires  to  avail  himself  of  errors  committed  in  the 
Court  below,  he  must  take  the  proper  steps  there  to  bring  such 
properly  to  the  attention  of  this  Court. — Marderle  v.  TJ^e  City  of 
Lafayette^  234 

38.  Where  rulings  upon  certain  motions,  based  upon  affidavits,  are 
alleged  to  have  been  erroneous,  and  said  affidavits  are  copied  into 
the  record  on  appeal  to  this  Court,  but  they  are  not  properly  made 
parts  thereof  by  bill  of  exceptions,  such  amdavits  will  not  be  con- 
sidered as  forming  any  part  of  the  record,  and  the  errors  will  not 
be  considered  by  this  Court. — Roseberry  v.  Harvey^  256 

39.  Highways — ^Practice. — ^A  petition  for  the' location  of  a  highway 
need  not  affirmatively  show  that  the  petitioners  are  freeholders,  or 
that  six  of  them  reside  in  the  immediate  neighborhood  of  the  con- 
templated highway,  and  such  facts  may  be  proved  on  the  hearing 
of  the  petition,  although  n|^  alleged  therein. — Brown  v.  McCori^ 

270 

40.  But  when  such  an  application  is  taken  by  appeal  to  the  Circuit 
Court,  it  will  stand  for  trial  there  on  its  merits,  as  if  originally  in- 
stituted in  that  Court,  and  proof  there  as  to  what  had  been  proved 
before  the  Commissioners,  will  not  be  competent,  and  the  transcript 
of  the  proceedings  before  the  Commissioners  need  not  contain  the 
proofs  adduced  before  them.  Ibid, 

41.  After  a  cause  has  been  appealed  to  this  Court,  and  the  judgment 
below  reversed,  and  the  cause  remanded  for  further  trial,  it  is  not 
error  for  the  lower  Court  to  permit  pleadings  to  be  amended. — 
Vawler  v.  Brown,  277 

42.  Pleading. — In  an  action  for  a  mandate  to  compel  a  township  to 
perform  a  judgment  hitherto  rendered  against  her,  a  copy  of  the 
record  of  the  cause  in  which  the  judgment  was  rendered  should  be^ 
made  a  part  of  the  complaint. — Sttgar  Greek  Towmhip  v.  t/b^nson, 

280 

43.  Practice. — Where  a  defective  answer  is  filed  in  such  case,  and 
the  plaintiff  demurs  thereto,  the  demurrer  will  reach  back  to  the 
complaint,  and  should  be  sustained  as  to  the  complaint,  and  over- 
ruled as  to  the  answer,  for  a  bad  answer  is  good  enough  for  a  bad 
complaint.  Ibid. 

44.  Waiver. — When  the  defendant  amends  his  answer,  after  a  de- 
murrer has  been  sustained  to  it,  he  waives  all  right  to  complain  of 
the  ruling  on  the  demurrer. — Caldwell  v.  The  Bank  of  Salem^  294 
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45.  Ahsmbuxnt — ^Yabianci. — ^Where  there  is  a  yariance  between 
the  iastrament  sued  on,  as  desoribed  in  the  complaint,  and  as  offer- 
ed in  evidence,  the  complaint  may  be  amended  on  the  trial,  and  the 
amendment  will,  in  the  Supreme  Court,  be  deemed  to  have  been 
made. — Hohh$  v.  Cowden^  310 

46.  Where  error  is  committed  in  the  admission  or  rejection  of  testi- 
mony in  the  Court  below,  such  error  will  not  be  available  here,  un- 
less the  grounds  of  objection  thereto  are  properly  presented  to  the 
consideration  of  the  Court  below,  and  proper  exceptions  taken.   Ibid, 

47.  Amendment. — After  the  jury  has  been  sworn  and  a  part  of  the 
evidence  heard,  it  is  too  late  for  either  party  to  amend  by  adding 
a  new  cause  of  action,  or  defence,  to  be  examined  and  disposed  of 
in  the  pending  trial. — Hoot  v.  Spade,  326 

48.  JuBY. — Where  the  issues  are  altered  after  the  jury  is  sworn,  the 
jury  must  be  re-sworn  before  hearing  the  cause.  Ibid. 

49.  Rule  30. — Where  a  bill  of  exceptions,  after  setting  out  certain 
evidence,  contains  the  word :  "  which  was  all  the  evidence  given  in 
the  cause,''  such  words  are  not  su£^ent  to  exclude  the  presump- 
tion of  other  evidence. — Hamilton  v.  Johnson^  392 

50.  Amenijments. — It  is  competent  for  the  Courts  of  Common  Pleas 
and  Circuit  Courts,  in  cases  appealed  to  them  from  justices  of  the 
peace,  to  permit  amendments  to  be  made  which  have  the  effect  to 
increase  the  cause  of  action  or  relief  demanded,  provided  such 
cause  of  action  or  relief,  so  increased,  does  not  excoed  the  jurisdic- 
tion of  the  justice  of  the  peace,  and  such  Courts  may,  in  such  cases, 
make  the  proper  orders  for  the  adjustment  of  the  costs  between  the 
partiesi. — Boggt  v.  Near,  39& 

61.  Change  of  Venue. — Where  a  change  of  venue  is  granted  upon 
payment  of  costs  within  a  specified  time,  and  the  party  fails  to  pay 
the  costs  and  perfect  the  change  within  the  time,  the  Court  may 
proceed  to  the  trial  of  the  cause,  as  if  no  change  had  been  asked 
for. — Gower  v.  Howe,  396 

52.  Dismissal. — After  a  cause  has  been  submitted  to  the  Court  for 
trial,  and  all  the  evidence  and  arguments  of  counsel  have  been 
heard,  and  the  Court  has  announced  its  decision  to  be  adverse  to 
plaintiff  as  to  one  of  the  defendants,  and  was  in  the  act  of  announc- 
ing it  as  to  the  other,  when  a  motion  was  interposed  by  the  plain- 
tiff for  leave  to  dismiss  his  suit,  it  being  apparent  from  the  pro- 
gress the  Court  had  made  in  its  announcement  that  the  decision 
would  be  adverse  to  him,  it  would  be  error  in  the  Court  to  sofltain 
his  motion  and  dismiss  the  cause. — lAvergood  v.  RhoadcM^  411 

53.  An  attorney,  in  the  mere  character  of  amicu$  cwricRj  has  no  right 
to  except  to  the  rulings  of  a  Court. — Conrad  v.  Johmtm^  ^1 
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64.  In  a  suit  upon  promissory  notes,  the  defendant  answered,  thal^ 
before  the  commencement  of  the  suit,  he  delivered  to  the  plaintiff 
a  lar^e  amount  of  promissory  notes  on  solvent  persons,  to  be  col- 
lected by  the  plaintiff,  and  appfied  in  payment  of  the  notes  sued 
on,  and  that  the  plaintiff  agreed,  in  consideration  thereof,  that  he 
would  not  in  the  mean  time  sue  on  said  notes.  HeMy  That  the 
answer  was  defective,  and  constituted  no  defence  to  the  plaintiff's 
action ;  but  if  the  answer  had  averred  that  such  notes  were  deliv- 
ered to  the  plaintiff  before  the  maturity  of  the  notes  sued  on,  the 
result  would  have  been  otherwise. — Conaway  v.  Doraty  42G 

55.  Under  the  general  plea  of  payment,  in  an  action  to  revive  a  judg- 
ment, evidence  of  payment  of  the  debt  before  the  rendition  of  the 
judgment  would  not  be  admissible. — Kiser  v.  WinanSj  428- 

56.  JoiNDEB  IN  Pleas. — ^Where  two  defendants  join  in  a  plea  whioh 
is  sufficient  only  as  to  one  of  them,  it  will  be  bad  as  to  both. — 
Ward  V.  Bennett^  440 

57  Record  on  Appeal. — On  an  appeal,  from  a  judgment  of  an  in- 
ferior Court,  for  a  refusal  to  grant  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  or  because  the  verdict  was  not  sustained 
by  the  evidence,  the  record  should  contain  the  evidence  given  on 
the  trial  below,  in  order  that  this  Court  may  be  able  to  determine 
whether  the  newly  discovered  evidence,  if  admitted  on  another 
trial,  would  produce  a  different  result,  or  whether  the  verdict  was 
right,  otherwise,  this  Court  will  not  reverse  the  judgment  below. — 
CUaveland  v.  The  State,  444 

58.  Waiver. — ^Where  a  cause  is  transferred  from  the  Court  of  Com- 
mon Pleas  to  the  Circuit  Court,  for  an  alleged  want  of  jurisdiction 
in  the  former  Court,  and  errors  are  alleged  to  have  intervened  in 
the  mode  of  transferring  said  cause  whioh  render  the  transfer  inef- 
fective, and  such  errors  are  not  properly  presented  to  the  consider- 
ation of  the  latter  Court,  they  will  be  deemed  to  have  been  waived. 
— Miller  v.  ITaySy  451 

99.  Reference — Referee. — The  statute  on  the  subject  of  trials  by 
referees  does  not  require  the  referee  to  be  sworn,  unless  the  parties 
require  it. — Daggy  v.  Cronnellyy  474 

60.  The  parties  making  a  reference  may  agree  that  the  referee  may 
avail  himself  of  the  advice  of  another  person  in  the  determination 
of  the  matters  referred  to  him,  but,  in  such  case,  it  will  not  be  nec- 
essary for  such  person  to  sign  the  report.  Ihid. 

6i.  The  admissions  of  the  referee  are  inadmissible  to  impeach  his 
report.  Ih%d» 

62.  Bill  of  Exceptions. — ^Where  time  is  given  for  the  filing  of  a 
bill  of  exceptions,  and  the  bill  is  not  filed  within  that  time,  it  can 
not  be  considered  a  part  of  the  record  in  this  Court. — Mou  v.  jE<9»- 
daU^  486 
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63.  Continuance. — In  an  action,  where  some  of  the  defendants  have 
been  served  with  process,  and  others  have  not,  and  the  action  maj 
proceed  against  those  served,  if  the  plaintiff  proceeds  to  make  up 
the  issues,  the  defendants  served  jnay  well  infer  that  the  trial  is  to 
go  on,  and  that  they  must  be  prepared  for  it,  and  the  plaintiff  is 
not  entitled,  after  the  issues  are  made  up,  to  have  a  continuance  of 
the  whole  cause,  simply  because  some  of  the  defendants  have  not 
been  served  with  process. — Sumner  v.  Coleman^  486 

64.  Evidence. — Evidence  not  pertinent  to  the  issues,  as  they  stand 
at  the  time  of  trial,  should  not  be  received,  nor  should  evidence  be 
received  which  would  be  in  contradiction  of  the  pleadings  of  the 
party  offering  it. — Graydon  v.  Gaddts,  515 

65.  SuppRESBioN  OF  DEPOSITIONS. — Under  section  266,  1  G.  &  H.  p. 
178,  if  the  party  against  whom  a  deposition  is  filed  wishes  to  have 
it  suppressed  for  any  defect  disclosed  in  the  deposition,  he  should 
make  his  objections  before  entering  upon  the  trial ;  but,  if  such 
objection  is  made  in  time,  and  a  determination  thereof  is  not  made 
by  the  Court  before  entering  upon  the  trial,  such  objection  will  be 
considered  to  have  been  waived  by  the  objector's  failure  to  press 
the  same  to  a  decision  before  entering  upon  the  trial. — Graydon  v. 
Gaddis,  515 

PRACTICE  IN  THE  SUPREME  COURT. 

1.  Any  error  or  defect  in  a  judgment,  in  order  to  be  available  in  this 
Court,  must  have  been  made  the  subject  of  a  proper  objection  in 
the  Court  below,  and  the  basis  of  exception  there. — Denny  v. 
Greater,  20 

2.  This  court  will  not  reverse  a  judgment  for  error  in  overruling  or 
sustaining  a  demurrer,  where  the  party  against  whom  such  ruling 
is  made  is  in  no  way  injured  thereby. — Fankbaner  v.  Fankboner, 

62 

3.  Amendment. — A  variance  or  defect  in  pleadings,  which  could 
have  been  amended  on  the  trial  in  the  lower  Court  will  be  deemed 
to  be  amended  in  this  Court. — Torr  v.  Torr,  118 

4.  Where  error  is  alleged  to  have  been  committed  in  sustaining  a  de- 
murrer to  one  paragraph  of  a  complaint  or  answer,  and  the  proof 
designed  to  be  offered  under  such  rejected  paragraph  would  be  ad- 
missible under  other  paragraphs  of  the  same  complaint  or  answer, 
this  Court  will  not  consider  such  error. — The  Terre  Saute  Gas  Oo. 
V.  Teel,  131 

^.  Where  a  case  is  presented  to  this  Court  upon  the  evidence  in  the 
record,  and  such  evidence  tends  to  sustain  the  verdict  or  finding  be- 
low, this  Court  will  not  disturb  the  same. — Nuneniacher  t.  Ingle^ 

135 
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6.  Where  a  demurrer  is  filed  to  the  complaint,  and  is  sustained  by  the 
Court)  and  exception  is  taken  by  the  plaintiff,  but  the  record  on 
appeal  fails  to  show  that  any  final  judgment  was  ordered,  the  ap- 
peal can  not  be  considered  properly  before  this  Court. — Holloway 
V.  Holloway^  164 

7.  Trial  by  Special  Judge. — Where  a  cause  is  tried  in  whole  or 
in  part  before  any  other  than  the  regular  judge  of  the  Court,  the 
record  should  show  legal  authority  in  such  person  to  act  as  jud^e, 
or  it  will  be  rejected  by  this  Court. — Dannehurg  v.  The  State,    181 

8.  Interest. — ^Where  interest  is  allowed  upon  an  open  account  in  the 
lower  Court,  but  the  evidence  is  not  set  out  in  the  record  on  appeal, 
this  Court  can  not  determine  whether  the  interest  was  properly  or 
improperly  allowed,  and  will  therefore  not  disturb  the  judgment. — 
Binford  v.  Taylor y       ^  182 

9.  Presumptions. — In  the  absence  of  any  proper  showing  of  the  rea- 
sons upon  which  the  Court  acted  below,  this  Court  will  presume 
that  the  action  of  the  lower  Court  was  proper. — The  State  v. 
Smocky  184 

10.  Suit  on  an  award.  Answer,  setting  up  a  judgment  by  way  of 
set-off.  The  alleged  copy  of  the  record  of  the  judgment,  filed  with 
the  answer,  was  defective,  in  not  reciting  at  length  the  pleadings 
and  issues  in  the  cause.  There  was  no  demurrer  to  the  answer, 
nor  motion  to  require  a  more  complete  record.  The  alleged  judg- 
ment was  rendered  by  the  Court  in  which  this  cause  was  pending. 
This  cause  was  submitted  for  trial  by  consent. 

Heldj  That  said  answer  was  not  so  defective  as  that,  under  the  cir- 
cumstances, this  Court  should  treat  it  as  a  nullity. — Douglass  v. 
Reed,  203 

11.  When  a  cause  is  brought  to  this  Court  upon  alleged  errors  in 
sustaining  demurrers  to  the  complaint,  and  the  appellant's  counsel 
fails  to  point  out  the  alleged  errors,  this  Court  will  not  search  for 
them. — Cuhherly  v.  Shearer,  237 

12.  Where  the  record  on  appeal  to  this  Court  fails  to  set  forth  the 
evidence,  this  Court  will  presume  that  the  rulings  of  the  inferior 
Court  were  correct. — Smith  v.  Cunnitigham,  253 

13.  Where  errors  are  alleged  to  have  been  committed  in  the  Court 
below,  but,  on  appeal  to  this  Court  none  are  pointed  out  by  coun- 
sel for  the  parties,'  this  Court  will  not  search  the  record  for  such 
errors. — Bray  v.  Carpenter,  255 

14.  Where  rulings  upon  certain  motions,  based  upon  affidavits,  are 
alleged  to  have  been  erroneous,  and  said  affidavits  are  copied  into 
the  record  on  appeal  to  this  Court,  but  they  are  not  properly  made 
parts  thereof  by  bill  of  exceptions,  such  affidavits  will  not  bo  con- 
sidered as  forming  any  part  of  the  record,  and  «ihe  errors  will  not 
be  consideA*ed  by  this  Court. — Roseherry  v.  Marvof^  266 
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16.  Pbacticb. — ^Where  several  issues  are  safomitted  for  trial  to  a 
Court,  and  the  record  on  appeal  fails  to  show  affinnatiyely,  or  to 
indicate  clearly,  that  some  of  the  issues  were  not  disposed  of  by 
the  Court  below,  this  Court  will  presume  that  they  were  all  duly 
passed  upon  by  that  Court. — Bun  tin  y.  WeddU^  449 

16.  Where  the  verdict  and  judgment  are  clearly  right  on  the  evidence, 
this  Court  will  not  inquire  whether  the  instructions  of  the  Court 
below  were  strictly  correct  or  otherwise. — Burton  v.  (Jalaway^    469 

17.  In  Nullo  Est  Erratum.— In  this  Court,  the  answer,  ^^innuUo 
est  erratumj**  is  a  demurrer,  usually  called  the  joinder  in  error,  and 
the  answer  at  the  same  time  of  the  statute  of  limitations,  or  other 
matter  of  fact,  does  not  operate  as  a  waiver  of  the  joinder  in  error. 
— Evans  v.  Galloway^  479 

18.  Where  the  record  on  appeal  does  not  contain  all  the  evidence, 
this  Court  will  presume  that  the  judgment  of  the  Court  below  was 
sustained  by  the  evidence. — Moore  v.  Meek^  484 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

1.  Practice. — ^Where  proceedings  supplementary  to  execution  are 
instituted,  under  §  518,  (2  R.  8.  152,)  in  vacation^  the  order  there- 
by required  to  be  issued  by  the  Clerk,  may  be  a  common  summons, 
— Carpenter  v.  Vanseoten,  50 

2.  Statutes  Construed. — Section  518,  (2  R.  S.  152,)  entitles  a  credi- 
tor, who  has  failed  to  collect  his  debt  on  execution,  to  a  mere  dis- 
covery as  to  the  existence  and  value  of  the  debtor^s  property,  within 
the  county,  and  he  only  needs  to  make  and  file  a  statement  in  the 
nature  of  a  complaint,  as  a  basis  upon  which  to  issue  the  order  on 
the  defendant,  but  no  answer  by  the  defendant,  either  making  or 
tendering  issue,  is  authorized  or  necessary.  •  Ibid. 

3.  Jurisdiction. — In  proceedings  supplementary  to  execution,  the 
fact  that  the  title  to  real  estate  is  incidentally  involved,  as  for  the 
purposes  of  discovery,  does  not  deprive  the  Court  of  Common  Pleas 
of  jurisdiction;  such  jurisdiction  exists,  except  where  such  title  is 
the  sole  or  principal  thing  to  be  determined.  Ibid. 

PROMISSORY  NOTES. 
See  MoRTaAOS,  6.        * 

1.  Order — Demand. — ^Where  an  order  is  drawn,  in  proper  form,  by 
the  secretary  of  a  corporation  upon  the  treasurer  thereof,  for  the 
payment  of  a  sum  of  money  actually  due  from  the  corporation  to  the 
payee  of  the  order,  it  is  not  necessary  for  the  payee  to  present  it  to  the 
treasui^r  for  payment,  within  a  reasonable  time  after  receiving  it,  or 
at  any  time  befoK  suing  upon  it,  as  a  condition  precedent  to  such 
vait,— The  Indiana  db  Illinois  Cenirai  B,  R.  Cb.  y.  Dams,  6 
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2.  CoKBTBiTOTlON. — Sach  an  order  maj^  be  treated  by  the  bolder 
thereof,  at  his  option,  as  the  mere  promiasorj  note  of  the  corp6ra- 
tion,  payable  at  a  particular  place,  or  probably,  as  a  bill  of  ex- 
change. Ibid. 

3.  Eyidbnci. — If  a  note  is  given  upon  a  yalnable  eonsideration, 
parole  evidence  of  a  contemporaneous  verbal  agreement  or  under- 
standing, will  not  be  admissible,  to  change  or  destroy  its  legal 
effect. — Fankbaner  y.  Fankbaner^  ,  62 

4.  Demand. — Where  a  note  is  made  payable  on  demand,  no  demand 
need  be  made  before  suit  is  brought.  The  suit  is  a  sufficient  de- 
demand.  «  Ibid'. 

5.  Promissory  Notes — Lex  Loci. — ^Where  a  note  Is  made  in  Indi- 
ana by  A^  payable  to  the  order  of  B^  in  the  city  of  New  York,  and 
is  indorsed  by  B  in  the  latter  place,  and  is  then  indorsed  by  ^and 
D  in  Indiana,  the  liability  of  A  and  B,  on  such  note,  is  governed 
by  the  law  of  Iftsw  York,  and  that  of  C  and  2>  by  the  law  of  Indi- 
ana, and  on  such  note  C  and  D  can  not  be  sued  until  A  and  B  have 
been  sued,  or  a  sufficient  excuse  assigned  for  the  omission  to  sue 
them.— Bom  v.  TJie  Park  Bank,  94 

G.  Alteration  of  Note. — The  alteration  of  a  note,  procured  by  the 
payee,  by  the  addition  of  the  name  of  another  person  as  a  maker, 
after  it  had  been  executed  and  delivered  to  the  payee  by  the  former 
parties,  and  without  their  consent,  renders  the  note  void  as  to  such 
original  parties. — Bower's  AdmW  v.  Briggs^  139 

7.  Evidence.  In  an  action  upon  a  note,  against  the  prmcipal  and 
Rurety,  by  an  indorsee,  under  an  issue  tendered  by  the  surety,  in 
his  answer  that  the  note  was  paid  before  Its  pretended  indorsement 
to  the  plaintiff,  it  is  competent  for  the  surety  to  prove  that  the  note 
was  given  for  the  debt  of  the  principal  to  the  payee,  and  that  the 
principal  called  at  the  payee's  house,  and  told  him  the  note,  (being 
secured  by  mortgage,)  was  a  lien  on  land  then  owned  by  his  wife 
and*  children,  and  if  the  said  payee  would  throw  off  about  what  it 
would  cost  to  collect  the  note,  he  could  have  the  money  on  it, 
which  the  payee  agreed  to  do,  and  that  he  then  paid  the  full 
amount  of  the  note,  less  the  amount  thrown  off,  and  the  payee 
handed  him  the  note,  which  he,  soon  after,  handed  back  to  the 
payee,  and  requested  him  to  indorse  it  in  writing  to  the  plaintiff, 
which,  after  some  objections,  he  did,  upon  his  assurance  that  there 
should  never  be  any  trouble  about  it.  Such  testimony  tended  to 
show  that  the  note  was  paid  before  indorsement,  and  at  the  time  of 
indorsement,  was  therefore  Junius  officio.     Quarle  v.  Jones,         143 

8.  Pleading. — ^In  an  action  against  the  makers  on  a  note  signed  by 
two  persons,  by  their  surnames  alone,  in  the  usual  form  of  tiie 
signature  of  partners,  it  is  not  necessary  to  aver  in  the  ooraplaant 
that  the  makers  of  the  note  were  partners.     Polhek  r,  Okmitr^    262 
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9.  JUDQMENT. — ^And  on  Buch  a  note  a  separate  judgment  may  be 
taken  against  one  of  the  parties  to  it.  Jbid. 

10.  Estoppel.  Where  the  maker  of  a  promissory  note  is  inquired 
of  by  a  person  who  has  already  purchased  the  note,  as  to  its  valid- 
ity, and  answers  that  the  note  is  all  right,  and  that  he  will  pay  it, 
and  that  he  was  glad  the  purchaser  had  become  the  owner  of  it  be- 
cause he  was  able  to  give  him  more  time,  and  that  he  would  pay 
him  ten  pec  cent,  interest  if  he  would  wait  on  him,  and  that  the 
note  was  secured  by  mortgage,  and  the  purchaser  agreed  to  and 
did  wait  on  him  for  an  indefinite  time,  and  until  his  assignor  be- 
came insolvent,  in  consideration  of  the  increased  rate  of  interest, 
such  facts  do  not  \stop  the  maker  to  contest  the  validity  of  the 
note  or  to  set  up  a  failure  of  the  consideration  thereof. — Ray  v. 
McMurtry,  307 

11.  Contract — Promissobt  Note. — A,  as  principal,  and  JS,  C>  2>, 
and  E^  as  his  indorsers  and  sureties,  were  indebted  by  note  to  JP, 
in  a  certain  sum,  which  was  past  due.  They  desired  further  time 
for  payment.  It  was  agreed  therefore  that  the  debt  should  be  re- 
newed, and  new  notes,  by  way  of  renewal,  executed  by  the  same 
parties,  but  without  any  agreement  as  to  the  time  for  which  the  re- 
newal notes  should  run.  A  then  procured  blank  notes,  and  caused 
them  to  be  filled,  except  as  to  the  time  of  maturity,  and  signed  by 
himself,  and  indorsed  by  B^  (7,  i),  and  E^  as  his  sureties,  and  delivered 
in  that  condition  to  F^  who  thereupon,  filled  the  blank  for  the  time 
with  3  months.  At  the  time  the  notes  were  indorsed  by  some  of 
the  parties,  it  was  represented  to  them  by  A,  that  the  renewal 
would  be  for  4  months,  and  they  indorsed  the  note  wtth  that  un- 
derstanding, but  F  had  no  knowledge  of  and  did  not  authorize  such 
representations.  The  notes  were  not  paid  at  maturity ;  F  sued  on 
them.  A  made  default.  ^  The  indorsers  answered  by  a  general  de- 
nial under  oath,  and,  on  the  trial,  admitted  that  their  signatures 
were  genuine,  but  urged  that  the  notes  were  void,  because  they  had 
been  altered  by  F^  by  inserting  3  months  instead  of  4,  after  they 
had  been  executed  and  delivered  by  them. 

Ileld^  1.  That  the  general  denial  under  oath,  merely  put  in  issue  the 
execution  of  the  notes,  and  excluded  all  questions  of  usury,  want 
and  failure  of  consideration,  and  fraud,  except  in  connection  with 
the  execution  of  the  notes. — Joh-M  v.  Harrison^  317 

12.  Held^  2.  That,  under  the  circumstances,  Fwas,  by  implication, 
authorized  by  the  parties  to  fill  up  the  blank  as  to  the  time  of  pay- 
ment, at  his  discretion. 

13.  Held,  3.  That  the  representations  of  ^4  to  the  indorsers  could  in 
no  way  effect  the  rights  of  F^  who  had  not  authorized,  and  had  no 
knowledge  of  them,  and  that  proof  of  such  representations,  under 
the  issues,  was  irrelevant. 
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14.  Seldj  4.  That,  upon  tlie  issnes,  and  the  admissions  of  the  in- 
dorsers,  the  burden  of  showing  the  inTalidity  of  the  notes  rested 
upon  them. 

15.  Where  the  maker  and  indorser  of  a  note,  sued  together,  join  in  an 
answer,  averring  that  the  note  was  given  by  the  maker  for  his  own 
debt,  and  indorsed  by  the  other  for  his  mere  accommodation,  of 
which  the  plaintiff  had  notice  when  he  took  the  note,  and  that  the 
plaintiff  was  in  fact  the  original  payee,  and  that  the  note  is  not 
governed  by  the  law-merchant,  and  that  due  diligence  has  not  been 
used  to  collect  the  same  of  the  maker,  such  answer  will  be  bad  nn 
to  both,  although  it  would  be  good  as  to  the  indorser  if  pleaded  by 
him  alone. —  Ward  v.  Bennett^  440 

16.  Dub  Diligence — Premium  Notes. — The  maker  of  a  note  was  a 
Mutual  Fire  Insurance  Company,  and  the  Company,  at  the  matu- 
rity of  the  note,  had  no  property  except  solvent  premium  notes  to 
an  amount  equal  to  her  liabilities,  given  by  persons  in  Indiana, 
who  had  executed  the  same  to  the  Company,  upon  being  insured  in 
the  same,  according  to  the  terms  of  the  charter,  and  who  were  re- 
quired thereby  to  pay  thereon  not  exceeding  10  per  cent,  at  the 
date  of  the  notes,  for  the  purpose  of  discharging  the  inciden^l  ex- 
penses of  the  institution,  and  to  pay  the  balance,  in  whole  or  in 
part,  when  the  directors  shall  deem  the  same  requisite  for  the  pay- 
ment of  losses  or  other  expenses,  and  at  the  expiration  of  the  term 
of  insurance,  the  notes,  or  such  parts  of  them  as  shall  remain  un- 
paid, shall  be  relinquished  to  the  makers  thereof.  Payment  of  the 
note  herein  sued  on  was  demanded  of  the  Company  before  suit 
thereon  against  the  indorser. 

Heldy  That  the  premium  notes  aforesaid  are  not  promissory  notes  of 
the  kind  contemplated  by  the  statute  authorizing  the  levy  upon 
choses  in  action  when  surrendered. 

Held,  Also,  that,  under  the  circumstances,  due  diligence  did  not  re- 
quire the  plaintiff  to  sue  the  Insurance  Company  and  esAaust  his 
remedy  against  them,  before  suing  the  indorser  on  the  note  herein. 
—Hubler  v.  Taylor,  446 

17.  Demand. — ^When  a  note  is  made  payable  at  a  particular  place,  a 
demand  of  payment  there  need  not  precede  an  action  on  the  note, 
but,  if  the  defendant  in  such  action,  establishes  ability  and  readi- 
ness at  the  time  and  place  to  pay,  the  plaintiff  can  not  recover  costs. 
—The  Eaton  dec.  E.  R.  Co,  v.  Hunt,  467 

PROPERTY  SUBJECT  TO  EXECUTION. 

1.  Peoperty  Subject  to  Levy. — A  was  indebted  to  JB  in  a  certain 
sum,  a  small  part  of  which  B  had  agreed  to  pay  to  0,  on  aooonnt 
of  money  he  owed  him.  B  then  gave  C  an  order  on  A  for  the 
whole  sum,  and  in  payment  thereof  A  gave  G  a  chock  on  a  bank. 
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C  presented  the  check  at  the  bank  and  the  money  was  eonnted  out 
to  him  and  laid  upon  the  counter  of  the  bank.  i>,  a  sheriff,  who 
was  standing  by,  and  had  in  his  hands  an  execution  against  B^ 
seized  the  money  by  virtue  of  said  execution,  as  the  property  of  B^ 
before  G  had  time  to  take  it  up. 
Held^  That  there  was  not,  at  the  time  of  the  leyy,  such  a  title  to  said 
money  in  B^  as  would,  previous  to  its  delivery  to  him,  enable  the 
sheriff  to  seize  it  as  his  property. — Moorman  v.  Quicks  67 

2.  Sh£riff*8  Salb — Propbrtt  Subject  to  Execution. — A  judg- 
ment is  no  lien  on  land  which  the  debtor  holds  by  a  bond  condi- 
tioned for  the  execution  of  a  title  on  payment  of  the  purchase 
money,  though  he  had  taken  possession  and  paid  the  money,  either 
before  or  after  the  rendition  of  the  judgment;  and  a  sheriff's  sale, 
on  execution  against  the  obligee,  of  land  so  held,  conveys  to  the 
purchaser  no  effective  interest  in  the  premises,  and  gives  him  no 
right,  by  way  of  subrogation,  or  otherwise,  to  take  the  place  of  the 
obligee  in  the  bond. — brentry  v  AlluoHy  481 

RAILROADS. 

1 .  Consolidation — Contract. — An  association  for  the  construction 
of  f  railroad  was  formed  under  a  general  law,  which  authorized  the 
amendment  or  repeal  of  the  law  at  the  discretion  of  the  Legislature. 
The  law  did  not  authorize  the  consolidation  of  railroad  companies. 
A  subscribed  to  the  stock  of  the  company.  Afterward,  a  general 
act  was  passed  authorizing  such  consolidation.  The  company  was 
then  consolidated  with  another.  But  it  was  apparent  from  the  ar- 
ticles of  association,  that  such  consolidation  was  one  of  the  pur- 
poses for  which  such  association  seemed  to  have  been  organized, 
and  that  the  consolidation  was  only  carrying  out  that  purpose,  and 
did  not  work  a  fundamental  change  of  the  object  contemplated. 

fleldy  That  such  action  of  the  company  did  not  discharge  A  from  the 

payment  of  his  subscription. — Hanna  v.  The   Cincinnati  and  Fort 

Wayne  R.  R,  Co,,  31 

2.  Stock  Killed. — In  an  action,  before  a  justice,  to  recover  the  value 
gf  cattle  killed  by  a  railroad  company,  the  complaint  should  aver 
that  they  were  killed  in  the  county,  and,  before  the  plaintiff  can 
recover,  his  proof  must  establish  the  fact. — The  Indianapolis  and 
Cincinnati  R,  R,  Co,  v.  Wil$ey,  •  229 

H.  Practice. — In  such  an  action,  when  appealed  to  the  Circuit  Court, 
it  would  be  error  to  dismiss  the  cause  because  the  justice  had  not 
copied  the  cause  of  action  upon  his  docket.  Ibid, 

4.  A  railroad  company  is  not  required  to  fence  her  track  in  the  imme- 
diate vicinity  of  her  engine  house,  machine  shops,  car  house,  and 
wood  yard,  and  the  company  is  therefore  not  liable  for  stock  killed 
by  her  in  such  places. — The  Indianc^oUe  and  OindnTuUi  R,  R.  Co. 
V.  (kiUl,  231 
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6.  Contract — Railroad — Practice. — Th«  appellant  recoTered  a 
judgment  against  the  appellee.  The  appellee  consisted  of  the  Mad- 
Uon  and  Indianapolis,  and  the  Peru  and  Indianapolis  Railroad  Com- 
panies consolidated.  After  the  rendition  of  the  judgment,  and  be- 
fore its  collection,  the  union  of  said  companies  waa  dissolved  by 
judicial  decision,  and  the  companies  respectively  resumed  their  for- 
mer separate  existence.  The  appellant  then  moved  the  Court  for 
execution  on  his  judgment,  and  served  notice  of  his  motion  on  each 
of  said  companies. 

Held,  That  said  notice  was  properly  served,  and  the  appellant  was 
entitled  to  execution,  and  that  the  proceedings  touching  the  union 
of  said  companies,  in  no  way  effected  their  liability  on  said  judp:- 
ment. — Kctcham  v.  The  Madison,  dsc.  R,  R,  Co,,  260 

6.  Statutes  Construed. — The  act  of  1859,  (Acts  1859,  p.  105,)  i? 
prospective,  only,  in  its  operation,  and  applies  to  animals  killed  or 
injured  after  the  taking  effect  of  the  law. — Th^  Indianapolis  and 
Cincinnati  /?.  R.  Co.  v.  Elliott,  4.*>0 

7.  All  animals  killed  at  any  one  time  constitute  a  separate  and  indi- 
visible cause  of  action,  and  where  their  value  exceeds  50  dollars, 
the  Circuit  Court  or  Court  of  Common  Pleas  has  original  jurisdic- 
tion, but  not  otherwise.  Ihid. 

8.  Ra iLRo ADS — Consolidation — Mortgage — Jurisdiction — Es • 
TOPPEL. — In  1852,  the  Richmond  and  Miami  railroad  company, 
which  was  created  under  the  laws  of  Indiana,  and  owned  a  railroad 
running  from  Richmond,  Indiuna,  to  the  State  line  of  Ohio,  and  the 
Eaton  and  Hamilton  railroad  company,  which  was  created  under 
the  laws  of  Ohio,  and  owned  a  railroad  running  from  Eaton,  Ohio, 
to  the  State  line  of  Indiana,  in  the  direction  of  Richmond,  were, 
by  virtue  of  laws  of  said  States  respectively,  consolidated  into  one 
company,  called  the  Eaton  and  Hamilton  railroad  company.  The 
law,  in  neither  State,  in  terms,  surrendered  to  the  other  any  juris- 
diction over  the  property  of  said  companies.  Prior  to  the  consol- 
idation, the  Indiana  company  issued  sixty  bonds  of  1000  dollars 
each,  and  executed  a  first  mortgage  on  their  road  to  A,  trustee,  to 
secure  their  payment,  on  or  befbre  November  1,  1862,  with  interest 
payable  semi-annually,  and  they  were  also  guaranteed  by  the  said 
Ohio  company.  Afterwards,  but  prior  also  to  the  consolidation, 
the  same  company  issued  forty  additional  bonds,  each  for  the  same 
amount,  and  issued  a  second  mortgage  on  their  road  to  the  same 
trustee,  to  secure  their  payment.  By  the  articles  of  consolidation, 
it  was  agreed  that  the  companies  should  become  united  as  one,  un- 
der the  name  aforesaid ;  that  the  corporate  name,  franchises,  &c.,  of 
the  Eaton  and  Hamilton  company,  should  be  preserved  and  remain 
intact,  as  if  no  consolidation  had  been  made,  except  so  far  as  modi- 
fied by  the  enlarged  interest  of  the  company,  and  a  compliance  with 
the  laws  of  Indiana;  that  all  the  property  and  franchises  of  the 
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Indtatia  company  were  thereby  transferred  to  and  merged  in  the 
Ohio  company,  and  the  organization  and  name  of  the  former  should 
cease;  that  the  Ohio  company  should  assume  said  property  and 
franchises,  and  pay  all  the  liabilities  of  the  Indiana  company ;  and 
that  the  agreement  should  take  effect  on  December  1,  1854.  Prior 
to  the  consolidation,  there  had  been  bonds  issued  by  the  C^Atb  com- 
pany which  had  been  made  liens  on  her  road,  and  after  the  consol- 
idation, bonds  were  issued  and  made  a  lien  on  the  entire  road.  The 
holders  of  the  first  bonds  issued  by  the  Indiana  company  sued  to 
enforce  payment  of  their  bonds  by  foreclosure  of  their  mortgage, 
the  trustee  having  refused  to  sell  under  the  power  in  the  mortgage. 
The  suit  was  instituted  against  the  Eaton  and  Hamilton  railroad 
company,  which  appeared  and  defended. 
Held^  1.  That  such  consolidation  at  least  effected  a  transfer  of  the 
property  of  the  Indiana  company  to  the  Ohio  company,  and  that 
the  suit  was  therefore  properly  brought  against  the  latter  company. 
— The  Eaton  and  Mamilton  R,  R,  Co,  y.  Hunt  et  aZ.,  457 

9.  Held^  2.  That  the  Ohio  company,  having  acquired  title  to  the  road 
in  Indiana  after  the  execution  of  said  two  mortgages,  took  the  same 
subject  thereto,  and  that  the  holders  of  said  first  mortgage  bonds 
have  a  right  to  enforce  the  payment  thereof  by  the  foreclosure  of 
said  mortgage,  in  our  own  Courts,  and  sale  of  said  road  ia  Indiana. 

Ibid. 

10.  Held  J  3.  That  the  power  given  in  said  first  mortgage  to  the  trus- 
tee to  sell  the  property  in  certain  events,  if  it  could  be  exercised  by 
him  at  all,  did  not  preclude  said  bondholders  from  their  remedy  by 
foreclosure,  but  was  in  the  nature  of  a  cumulative  remedy.      Ibid. 

11.  Heldf  4.  That  the  Courts  of  Ohio  have  no  jurisdiction  to  enforce 
the  remedy  of  said  bondholders  by  the  foreclosure  of  said  mort- 
gage, and  that  neither  the  agreements  nor  laws  above  referred  to 
give  them  any  such  jurisdiction,  even  if  such  jurisdiction  C4>uld  be 
given  in  any  way.  Ibid. 

12.  Held,  5.  That  the  transfer  of  said  bonds  to  the  plaintiffs  by  the 
.  Eaton  and  Hamilton  company  to*which  they  had  been  transferred 

with  the  other  property  of  the  Richmond  and  Miami  company,  was 
not  illegal  by  reason  of  the  fact  that  they  had,  before  maturity, 
been  put  into  circulation  by  the  latter  company,  into  whose  control 
they  had  returned  before  the  consolidation,  and  that,  said  bonds 
being  commercial  paper  and  transferable  by  delivery,  said  Eaton 
and  Hamilton  company  was,  perhaps,  estopped  to  deny  the  legality 
of  their  own  transfer.  Ibid. 

13.  Railroads — Corporation — Contract. — ^A  corporation,  created 
with  a  special  charter,  by  the  Legislature  of  Indiana,  in  which  the 
corporation  is  made  to  consist  of  certain  directors  and  their  succes- 
sors, with  power  to  construct  a  railroad  in  said  State,  and  with  an- 
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ihority,  in  connection  therewith,  to  own  and  manage  certain  prop- 
erty in  the  State  of  OhtOy  can  not  by  reason  of  the  latter  authority, 
change  its  domicil  to  the  latter  State. — Aspintoall  et  al,  y.  The  Ohio 
dfc.  E.  R.  Cb.,  492 

14.  Nor  could  it  remove  its  domicil  to  the  State  of  OAto,  merely  be- 
cause that  State  had  given  it  authority  to  act  therein,  unless  it  had 
been  also  granted  power  so  to  do  by  the  Legblature  of  Indiana, 

Ibid. 

15.  And  where  such  a  corporation  receives  subscriptions  to  its  capital 
stock  in  Indiana,  payable  in  such  installments  and  at  such  times  as 
the  corporation  may  determine,  and  then  migrates  to  Ohio,  and 
there  establishes  its  office  and  performs  all  its  corporate  acts,  and 
determines  in  what  installments  and  at  what  times  said  subscrip- 
tions shall  be  paid,  and  require  them  to  be  paid  at  its  office  in  Ohio^ 
such  subscriptions  can  not  be  collected,  because  such  corporate  acts 
are  inoperative  and  void.  Ibid. 

16.  Railboad  —  Recxiyxr. — The  mere  appointment  of  a  receiver 
with  the  powers  usually  given  to  a  receiver  in  chancery,  does  not 
relieve  the  railroad  company  from  liability  to  suit.  The  receiver 
operates  the  road  subject  to  that  liability. — The  Ohio  dsc,  R.  R. 
Co.  V.  Fitch,  498 

17.  Same — Statutes  Construed. — The  act  of  March  4,  1863,  (Sesa. 
Acts  1863,  p.  25,)  is  probably  valid  where  it  operates  alone  on  per- 
sons and  rights  under  the  laws  of  the  State  of  Indiana,  but  so  far 
as  it  undertakes  to  empower  the  State  Courts  to  control  the  earn- 
ings of  railroads  which  have  been  placed  in  the  care  and  manage- 
ment of  receivers,  by  order  of  Federal  Courts,  it  is  inoperative  and 
void.  Ibid. 

18.  In  such  cases,  applications  for  relief  should  be  addressed  to  the 
proper  Federal  Court.  Ibid, 

RECEIVERS. 
Pleading,  31. 

1.  Railroad— Receiyer, — ^The  mere  appointment  of  a  receiver,  with 
the  powers  usually  given  to  a  receiver  in  chancery,  does  not  relieve 
the  railroad  company  from  liability  to  suit.  The  receiver  operatei 
the  road  subject  to  that  liability. — The  Ohio,  dec.  R.  R.  Co.  t. 
Fitch,  498 

2.  Same — Statutes  Construed. — The  act  of  March  4, 1863,  (Sees. 
Acts  1863,  p.  25,)  is  probably  valid  where  it  operates  alone  on  per« 
sons  and  rights  under  the  laws  of  the  State  of  Indiana,  but  so  far 
as  it  undertakes  to  empower  the  State  Courts  to  control  the  earn- 
ings of  railroads  which  have  been  placed  in  the  care  and  manace- 
ment  of  receivers,  by  orders  of  Federal  Courts,  it  is  inoperative 
and  void.  /Mtf. 

Vol.  Xi— 89 
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8.  In  Bucb  cases,  appIioationB  for  relief  should  be  addiesaed  to  the 
proper  Federal  Court.  Ihid^ 

RECOUPMENT. 
*  See  Yendobs  and  Pubghasxbs,  3. 

REDEMPTION  OF  REAL  ESTATE  SOLD  ON  EXECUTION. 

1.  Redemption — Constitutional  LAw.^The  act  of  June  4,  1861, 
(Acts  Spec.  Sess.  1861,  p.  79,)  providing  for  the  redemption  of 
real  property  sold  upon  execution,  &c.,  so  far  as  the  same  was  in- 
tended to  apply  to  sales  on  judgments  rendered  upon  contracts  ex- 
isting at  and  before  its  passage,  is  in  conflict  with  Art.  I.  §  10,  of 
the  Constitution  of  the  United  Slates,  which  prohibits  the  passage 
of  any  law  impairing  the  obligation  of  contracts.  See  Scob^  t. 
Oib$(m,  17  Ind.  b12,—IgUhart  v.  Wolfin,  dsc,  32 

REFEREE. 
See  Teial  by  Referee,  1,  2,  3. 

REMEDY. 

1.  Remedy. — Where  a  special  remedy  is  given  by  statute,  for  the 
taking  of  private  property,  in  the  construction  of  public  works, 
that  remedy  onlv  can  be  adopted,  and  it  is  not  a  cumulative  rem- 
edy, and  this  rule  is  applicable  as  well  to  corporations  created  by 
statute  under  the  new  as  under  the  old  constitution,  'in  all  cases 
where  the  incorporating  act  is  not  a  private  statute. — The  Indiana 
Central  Railvoay  Co.  v.  Oake$,  9 

REPLEVIN. 

1.  Right  of  Replevin. — ^Anv  person,  who  is  in  the  possession  of 
personal  property,  whether  he  own  it  or  not,  as  against  a  wrong- 
doer, is  entitled  to  retain  or  recover  such  possession. — Moorman  v. 
/Qmick,  67 

REPLEVIN  BAIL. 

1.  Return  or  Order  of  Sale. — ^Where  a  mortgage  has  been  fore- 
closed, and  the  judgment  replevied,  and  the  period  of  stay  having 
expired,  and  order  of  sale  duly  issued  upon  Uie  decree,  the  return 
of  that  order  of  sale,  by  the  direction  of  the  plaintiff,  without  the 
disposition  of  the  property  therein  described,  can  not  operate  as  a 
discharge  of  the  lien  authorised  by  the  mortgage,  nor  effect  the 
rights  of  replevin  bail — Himemacker  v.  In^Uj  135 

•J.  Surety — ^Riohtb  of. — ^The  surety  in  such  case,  by  proper  proceed- 
ing, might  have  compelled  the  creditor  to  proceed,  or  exonerate  him 
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from  liability,  or  he  mieht  have  paid  the  debt  and  been  rabronted 
to  the  rights  of  the  oreditor.  ilnd, 

REVENUE  OF  THE  STATE. 

1.  All  revenaes  of  the  State,  designed  for  the  liquidation  of  her  in- 
debtedness, must  be  first  paid  into  the  State  Treasury,  and  ihen 
withdrawn  therefrom  in  the  manner  prescribed  by  law. — RisHne, 
dhc.  V.  The  StaU,  <fcc.,  328 

2.  No  money  can  lawfully  be  drawn  from  the  treasury,  but  in  pursu- 
ance of  appropriations  made  by  law.  Ihid. 

SEDUCTION. 

5.  Practice. — In  a  prosecution  for  8eduction>  where  the  person  se- 
duced is  a  witness,  the  jury,  in  order  to  determine  her  credibility, 
may  consider  her  relation  to  the  plaintiff,  his  influence  over  her, 
her  conflicting  statements  as  to  the  paternity  of  the  child^  and  the 
age  and  general  physical  condition  of  the  defendant  at  the  time  of 
the  alleged  seduction. — Duncan  y.  Well^,  44 

SET  -  OFF. 

1.  Limitation. — ^A  set-off  may  be  pleaded  to  the  amount  of  the  cause 
of  action  in  any  case,  although  barred  by  the  statute  of  limitation. 
— Fankhoner  v.  FanJcboner,  62 

2.  Pleading. — Where  a  set-off  is  pleaded,  the  character  of  the  in- 
debtedness proposed  to  be  set-off  should  be  fully  stated. —  Ward  y. 
BenneU^  440 

SHERIFFS'  SALES. 

1.  SHEBiFr's  Sale. — ^Where  two  tracts  of  land,  each  containing  80 
acres,  are  mortgaged  by  the  description  usual  in  such  congressional 
subdiyisions,  and  the  mortgage  is  foreclosed,  and  the  same  descrip- 
tion is  continued  in  ike  decree,  and  the  order  of  sale  issued  thereon, 
and  the  sheriff  proceeds  to  sell  by  the  same  description,  and  hay- 
ing offered  the  rents  and  proflts  without  receiying  a  bid,  offers  first 
one  tract  of  80  acres,  in  fee-simple,  and,  receiying  no  bid  therefor, 
then  offers  the  other  in  like  manner,  and  with  like  result,  and  then 
offers  both  together,  and  receiyes  a  bid  therefor  sufficient  to  pay 
the  debt,  interest  and  costs,  and  accepts  the  same ;  such  sale,  in  the 
absence  of  any  request  or  direction  from  any  person  haying  a  right 
to  oontrol  the  manner  of  sale,  should  be  held  regular  and  yalid, 
notwithstanding  the  land  might  haye  been  offered  in  smaller  par- 
cels ;  and,  under  such  circumstances,  an  apparent  or  supposed  inad- 
equacy of  consideration  can  not  be  resorted  to  as  a  separate,  dia- 
iAnoty  and,  in  itself,  sufficient,  legal  cause  for  setting  aside  such 
■ale. — Neban  y.  Broum^  74 
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2.  Shxriff's  Sales. — Decree  in  foreclosure.  Ten  days  after  tbe  ad- 
journment of  the  Court,  the  Clerk  issued  an  order  of  sale,  without 
direction  so  to  do,  from  the  plaintiff,  and  two  months  thereafter  the 
Sheriff,  after  due  adyertisement,  sold  the  property  to  A,  who  bought 
in  good  faith,  and  without  notice  that  the  writ  had  issued  without 
authority,  or  that  the  plaintiffs  had  no  actual  notice  of  the  time  of 
sale. 

JSeldy  1.  The  Clerk  ought  not  to  have  issued  the  order  without  direo- 
tion  from  the  plaintiffs  therefor. — SovoU*  t.  Harvey^  217 

3.  Held^  2.  That  a  hona  fide  purchaser  could  not  be  effected  thereby, 
because  he  had  a  right  to  presume  that  the  Clerk  had  done  lus 
duty.  Ihid. 

4.  Sheriff's  Sale — ^Property  Subject  to  Execution. — ^A  judg- 
ment is  no  lien  on  land  which  the  debtor  holds  by  a  bond  condi- 
tioned for  the  execution  of  a  title  on  payment  of  the  purchase 
money,  though  he  had  taken  possession  and  paid  the  money,  either 
before  or  after  the  rendition  of  the  judgment;  and  a  sheriff's  sale, 
on  execution  against  the  obligee,  of  land  so  held,  conveys  to  the 
purchaser  no  effective  interest  in  the  premises,  and  gives  him  no 
right,  by  way  of  subrogation,  or  otherwise,  to  take  the  place  of  the 
obligee  in  the  bond. — Oentry  v.  Allisony  481 

SINKING  FUND  C0MMIS8I0NBRS. 
See  Contracts,  18,  19,  20,  21. 

SPECIFIC  PERFOKMANCE. 

1.  In  an  action  to  enforce  specific  performance  of  a  contract  for  the 
conveyance  of  land,  if  the  contract  states  sufficiently  every  other 
fact  required  in  such  a  contract  by  the  statute  of  frauds,  but  fitib 
clearly  to  identify  the  land  to  be  conveyed,  by  an  intelligible  de- 
scription, but  contains  a  description  which,  so  far  as  it  goes,  is  con- 
sistent, such  ambiguity  may  be  explained  and  the  defective  de- 
scription made  complete  by  extrinsic  parole  evidence,  provided  the 
necessary  averments  are  contained  in  the  complaint  on  such  con- 
tract.—Torr  v.  Tbrr,  118 

2.  Specific  Performance. — A,  an  aged  bachelor,  in  feeble  health, 
promised  B^  a  physician,  and  My  his  wife,  that  if  they  would  occupy 
a  certain  house,  then  owned  by  him,  and  permit  him  and  his  nurse 
to  live  in  it  with  them,  board  the  two,  and  tend  upon  and  take  care 
of  him  as  long  as  he  lived,  he  would  convey  the  house  to  M.  B 
and  his  said  wife  accepted  the  offer,  took  possession  of  the  house, 
worth  about  3,000  dollars,  made  improvements  on  it  worth  about 
200  dollars,  received  A  and  his  nurse  into  the  house,  boarded  the 
two,  gave  medical  and  every  other  proper  attention  and  oare  to  A 
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mntil  he  died,  about  nine  months  after  the  oocnpancy  of  the  honee 

began.    Suit  against  his  heirs  for  title  to  the  property. —  Watson 

y.  Mahauy  223 

Heldy  1.  That  the  contract  was  a  proper  one  for  specific  enforcement. 

3.'  JSeldj  2.  That  the  fact  that  A  occnpied  rooms  in  the  house,  did 
not  create  a  divided  or  mixed  possession,  so  as  to  effect  the  rights 
of  the  plaintiffs.  Ibid, 

4.  Held,  3.  That,  under  the  circumstances,  the  consideration  for  the 
property  can  not  be  considered  inadequate.  Ibid. 

5.  Held,  4.  That,  in  the  action  for  specific  performance,  it  was  not 
competent  for  the  defendants  to  offer  any  evidence  as  to  the  value 
of  the  annual  rental  of  the  property,  or  of  the  services  rendered  A 
by  B  and  his  wife.  Ibid, 

6.  Eeld^  5.  That  A'$  executor,  who  was  also  one  of  his  devisees,  was 
not  a  necessary  party  to  the  action  in  his  character  of  executor. 

Ibid. 

STATE  DEBT. 

Payment  of  interest  on.     See  RiSTiNB  to.  v.  The  Statb,  fto.,  328 ;  and 

The  State  &c.  o.  Ribtine,  &o.,  345. 

STATUTE  OF  FRAUDS. 

1.  Statutes  of  Frauds. — ^And  the  fact  that,  by  the  terms  of  her 
purchase,  in  such  a  case,  a  part  of  the  purchase  money  was  not 
payable  until  the  expiration  of  a  greater  period  than  one  year  from 
the  date  of  the  sale,  does  not  impair  the  vendor's  lien  for  the  pur- 
chase money,  because  the  statute  of  fVauds  in  such  cases,  applies 

•  to  such  contracts  as  are  not  to  be  performed  by  either  party  within 
a  year. — Haugh  v.  BlytKe'e  ExW^  24 

STATUTES  CONSTRUED. 

See  Bailet  v.  Ghahblin,  33.  See  Pbooeedinos  SupPLEMEMTAaT 
to  Execution,  1,  2,  3.  Diyobcb,  1.  Execution,  3.  Countt 
Seminaries,  1,  2,  3.    See  Railroads,  17.    Descent,  2. 

L  Witness.^— Where  a  married  woman  purchases  real  estate,  and 
.  dies,  and  her  vendor  sues  to  enforce  his  hen  for  the  purchase  money, 
against  her  husband  and  heirs,  her  husband  is  a  competent  witness 
for  the  plaintiff,  but  can  not  testify  as  to  matters  for  or  against  his 
wife,  or  as  to  communications  made  to  him  by  her  during  coverture. 
—IIawg\  V.  BlyiKu  ExW^  24 

2.  Redemption — Constitutional  Law. — The  act  of  Jwm  4,  1861, 
(Acts  Spec.  Sess.  1861,  p.  79,^  providing  for  the  redemption  of  real 
property  sold  on  execution,  «o.,  so  far  as  the  same  was  intended 
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to  apply  to  sales  on  judgments  rendeTed  upon  ooatraets  existii^  at 
•  aad  before  its  passage,  is  ia  conflict  with  Art.  1,  §  10,  of  ti&e  (S»a- 
stitution  of  the  United  SuUeSy  which  prohibits  the  passage  of  anj 
law  impairing  the  obligation  of  Gontraots.  See  Scobst  «.  GiBBOir, 
17  Ind.  572.     Iglehart  v.  Wolfin,  dhc,  32 

8.  GsiiniVAL  Law  and  Praotioc. — An  indictment  or  information, 
nnder  §  11,  of  the  Act  of  March  5,  1859,  (Acts  1859,  p.  202,)  for 
selling  or  giving  away  liquor  to  a  minor,  need  not  state  the  kind  of 
liquor  sold  or  given  away,  but  must  aver  it  to  have  been  an  '^  in- 
toxicating liquor;  and  on  the  trial  it  must  appear  that  the  liquor 
was  within  the  definition  of  the  term  '^intoxicating  liquor,''  given 
in  §  2  of  the  Aet.—Doumey  v.  The  State,  37 

4.  GoNSTiTTTTiONAL  Law — BASTARDT.-^The  fourth  and  fifth  sections 
of  the  Bastardy  act,  2  G.  &  H.  625,  so  far  as  they  require  the  de- 
fendant to  enter  into  recognizance  to  appear^  &c.,  in  order  to  pre- 
vent his  imprisonment,  are  unconstitutional  and  void,  because  a 
prosecution  for  bastardy  is  founded  neither  on  a  criminal  nor  penal 
statute,  and  is  a  proceeding  to  enforce  a  mere  civil  obligation,  for 
the  non  performance  of  which  the  defendant  can  not  be  imprisoned. 
—Biftn  V.  The  State^  dsc,  47 

5.  Will — Indians. — An  Indian,  consistently  with  the  provisions  of 

§  1,  p.  232,  1  R.  S.  1852,  may  be  a  bona  fide  resident  of  the  United 

States,  although  not  a  citizen,  and  may  therefore  transfer  property 

by  devise.— iSo«  v.  Sandford,  19  How.  U.  S.  R.  361 ;  Parent  v. 

Walm$ly'$  Adm'r,  82 

6.  Dbscknt. — Where  a  person  of  illegitimate  birth  acquires  property^ 
and  dies  intestate,  and  without  issue  or  their  descendants,  and  leaves 
no  mother  surviving  him,  but  leaves  half  brothers  and  sisters,  such 
half  brothers  and  sisters  are  entitled  to  his  estate,  whether  the 
father  of  the  deceased  was  dead  or  alive,  because  his  natural  father, 
if  alive,  could  not  inherit  from  him. — Elli$  v.  Hatfield,  101 

7.  Interest — Usuby. — The  interest  law  of  1861,  relates  to  and  effects 
usurious  contracts  made  before  as  well  as  since  its  enactment — 

Wood  V.  Kennedy y  19  Ind.  68,  followed.     Shockl^  v.  Shockley, 

108 

8.  Abson. — The  criminal  law  of  this  State  on  the  subject  of  arson,  in 
burning  a  dwelling  house  or  bam,  does  not  embrace  the  burning 
of  an  unfinished  house  or  barn,  in  process  of  construction,  which 
has  never  been  actually  occupied  or  used  for  the  purpoaea  for  which 
it  is  being  ^eoted* — The  SteUe  v.  Wolfenheryer,  242 

9.  Contract — ^Countt  Poor. — Under  section  13  of  the  act  for  the 
relief  of  the  poor,  (1  R.  S.  1852,  p.  401,)  it  is  lawful  for  the  proper 
offieer^  to  send  to  the  county  asylum,  for  such  relief  as  is  contem- 
plated by  law,  that  class  of  panpen  described  in  the  24ih  aeeiioD 
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of  said  aet,  and  it  will  be  the  daty  of  tlie  keeper  of  such  asylum, 
nnder  a  general  contract,  to  provide  for  such  poor  of  the  county  as 
may  be  lawfully  sent  to  said  asylum,  to  reoeiye  and  provido  for 
them. — Reiniche  y.  The  Board,  dhc.  of  Allen  Co.,  243 

10.  Towns. — Section  51,  1  G-.  &  H.,  p.  630,  is  not  void  for  uncertain- 
ty, or  inconsistency  with  other  provisions  of  the  law,  but  confers 
power  on  the  Board  of  Commissioners,  on  petition  of  the  trustees 
of  any  towD,  to  order  the  annexation  to  the  town,  of  any  adjacent 
territory  not  embraced  in  the  provisions  of  section  50  of  the  same 
tLCt—EUton  V.  The  Board,  &c,,  272 

11.  Section  130,  1  R.  S.,  p.  454,  so  far  as  it  authorized  townships  to 
levy  and  collect  taxes  for  the  support  of  common  schools  therein, 
was  unconstitutional  and  void. — Lima  Tovmnhip  v.  Jenlu,  301 

12.  Payment  of  Interest  on  State  Debt. — Neither  section  16, 1 
G.  &  H.  650,  nor  section  3,  1  O.  &  H.  503,  nor  any  other  subsist- 
ing law  of  the  State  of  Indiana,  authorizes  the  otate  officers,  or 
any  of  them,  to  pay  the  interest  on  the  State  debt,  without  a  spe- 
cific appropriation  by  law  of  the  money  necessary  to  pay  the  same; 
nor  does  either  of  said  sections,  or  any  other  subsisting  law  of  the 
State,  make  such  appropriation. — RiUine,  dsc.  v.  The  ^Uite,  dbc.,  328 

13.  Payment  of  Interest  on  State  Debt. — Neither  section  16,  1 
G.  &  H.  650,  nor  section  3,  1  G.  &  H.  503,  nor  section  5  of  the  act 
of  January  19,  1846,  nor  section  14,  of  the  act  of  January  27, 
1847,  nor  section  2,  art.  10  of  the  Constitution  of  Indiana,  nor  any 
other  subsisting  law  of  the  State,  authorizes  the  State  officers,  or 
any  of  them,  to  pav  the  interest  on  the  State  debt,  without  a  spe- 
cific appropriation  by  law  of  the  money  necessary  to  pay  the  same ; 
nor  does  either  of  said  sections,  or  any  subsisting  law  6f  the  State, 
make  such  appropriation. — The  State,  &c.  v.  Rittine,  dkc,  345 

14.  Taxation. — Land  in  Indiana,  purchased  of  the  UniUd  Statu  at 
any  time  within  five  years  next  before  May  31,  1852,  is  exempt 
from  taxation  for  five  years  from  the  date  of  purchase,  by  reason 
of  the  provisions  of  section  5,  p.  208,  R.  S.  1843. — Brooks  v.  The 
Board,  &c,  of  Jcuper  Co,,  416 

15.  Railroads. — The  act  of  1859,  (Acts  1859,  p.  105,)  is  prospective 
only,  in  its  operation,  and  applies  to  animals  killed  or  injured  after 
the  taking  effect  of  the  law. — The  Indianapolis,  doc.  R.  R.  Co.  v. 
EllioU,  430 

16.  Arbitration. — ^The  statute  relative  to  arbitrations  and  umpir- 
ages, does  not  contemplate,  nor  provide  for,  the  arbitration  of  a 
cause  pending  in  Court. — Dag^  v.  Oronnelly,  474 

17.  Ts&RE  Haute — ^Annexation. — Section  83,  (Acta  1857,  p.  70,) 
cures  any  defect  in  the  previous  annexation  of  territory  oontiguons 
to  a  city  organized  under  *the  general  act  for  the  organisation  of 
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cities,  wbere  the  city  has  filed  a  plat  or  map  of  sarrey,  defining  the 
metes  and  boundaries  of  such  annexed  territory,  in  the  office  of  the 
recorder  of  the  proper  county. — Edmunds,  &c.  v.  Gookifu,         477 

18.  Statutes  Construed— "Witnesses. — The  second  proviso  of  the 
third  section  of  the  act  of  March  11,  1861,  (Acts  1861,  p.  52,) 
must  be  literally  construed. — Mlis  y.  Somes,  513 

19.  Statutes  Construed— Insurance. — The  act  of  June  17,  1852, 
(1  G.  &  H.  p.  272,)  on  the  subject  of  the  conduct  of  foreign  cor- 
porations and  their  agents  in  this  State,  embraces  foreign  insurance 
companies,  and  a  policy  of  insurance,  negotiated  in  liis  State  by  a 
foreign  insurance  company,  or  its  agent,  without  a  previous  com- 
pliance with  the  requirements  of  that  act,  is  void. — The  Rising  Sun 
Insurance  Co.  v.  Slaughter  et  al.,  520 

SUBROGATION. 

See  Sheriff's  Sales,  4.    See  Contract,  19. 

SUPERVISOE. 

1.  Appeal. — ^In  actions  before  justices  of  the  peace  against  a  super- 
visor by  the  township  trustee,  under  section  26,  1  R.  S.  467,  either 
party  is  entitled  to  appeal  as  in  other  cases  before  justices  under 
section  64,  2  R.  S.  4t^\.—Hohhs  v.  Cowden,  310 

SURETY. 
See  Replevin-Bail,  1,  2.    Contract,  18,  19,  20,  21. 

1.  A  recovel^d  a  judgment  against  B,  as  principal,  and  (7,  as  surety, 
and  execution  was  issued  thereon,  and  delivered  to  the  sheriff,  and 
became  a  lien  upon  ample  personal  property  of  the  principal  to  pay 
the  debt.  The  principal  debtor*then  made  a  fraudulent  assignment 
of  all  his  personal  property  to  A  and  another,  who  both  had  full 
knowledge  of  fraudulent  purposes  of  their  assignor.  A  then,  un- 
der color  of  said  assignment,  removed  all  the  personal  property  so 
assigned  out  of  the  county,  and  sold  the  same  and  appropriated  the 
proceeds  to  his  own  use,  in  order  that  said  judgment  might  be  col- 
lected of  (7,  the  surety,  and  then  assigned  said  judgment  to  D  and 
E,  who  were  innocent  purchasers  thereof,  without  notice  of  the 
facts  aforesaid,  and  who  were  proceeding  to  collect  the  same  of  C. 

Held,  That  by  the  acts  of  A  in  the  premises,  C  was  released  from  the 
payment  of  said  judgment  to  him,  if  the  same  had  remained  his 
property. — Robeson  v.  Roberts,  155 

2.  Seld,  Also,  that  D  and  E,  having  become  the  owners  of  said 
judgment  after  the  equities  in  favor  of  C  had  accrued  took  the 
same  subject  thereto,  and  therefore  can  not  collect  the  same  of  (7. 

Ibid. 
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3.  Equitable  Estoppsl. — In  1855  A  recovered  a  judgment  against 
B  and  Gy  who  are  both  principals  in  the  judgment.  The  judgment 
is  then  assigned  to  2>.  A  afterwards  sold  all  of  his  real  estate  for 
its  full  value,  and  by  subsequent  sales,  a  part  of  it  became  the  prop- 
erty of  the  appellant,  for  its  full  value.  The  judgment  became  a 
lien  on  ample  property  of  0  to  secure  its  payment.  But  D  seeks, 
by  levy  and  sale  of  the  property  thus  held  by  the  appellant,  to 
make  the  balance  due  on  said  judgment,  and  the  appellant,  making 
Bf  C  and  2>  parties,  seeks  to  enjoin  2>  from  so  doing.  C  answers, 
that  although  he  is  a  principal  in  said  judgment,  yet  in  fact,  he  is 
but  a  surety  for  B,  in  the  cause  of  action  upon  which  said  judg- 
ment was  rendered,  and  that  all  the  property  of  B,  subject  to  the 
lien  of  said  judgment,  should  be  exhausted  before  any  of  his  is 
taken.  The  appellant  at  the  time  he  bought,  had  no  notice  that  0 
was  only  a  surety  for  B  in  said  judgment  or  ciuse  of  action. 

Seldy  That,  under  the  circumstances,  C  is  equitably  estopped,  as 
against  the  appellant,  to  aver  that  he  was  only  a  surety  for  J?,  or 
that  he  is  not  a  principal  in  said  judgment. — Dougherty  v.  Riehard- 
K>n,  412 

SURVEYS— CONGRESSIONAL. 
Sm  Bailey  v,  Chamblin,  p.  33. 

TAXATION. 
See  Exemption  from  Taxation. 

TENDER. 

1.  Demand — Tender. — ^Where,  by  its  charter,  in  order  to  entitle  a 
corporation  to  appropriate  private  property,  it  is  required  first  to 
demand  of  the  owner  the  relinquishment  of  the  same,  and  to  tender 
him  a  fair  compensation  therefor,  if  the  owner  is  an  infant,  such 
demand  and  tender  would  be  inoperative  against  him,  and  need  not 
therefore  bo  made  by  the  corporation. — The  Indiana  Central  Rail- 
way Co,  V.  OakeSy  9 

2.  Money  tendered  and  paid  to  the  Clerk  of  the  Court,  for  the  ad- 
verse party,  becomes  and  continues  to  be  the  property  of  the  party 
to  whom  it  is  tendered,  and  remains  in  the  hands  of  the  Clerk,  at 
his  risk. — Sowle  v.  Holdridge^  204 

TOWNS. 

1.  Statutes  Construed— Towns. — Section  51, 1  O.  &  H.  p.  630,  is 
not  void  for  uncertainty,  or  inconsistency  with  other  provisions  of 
the  law,  but  confers  power  on  the  Board  of  Commissioners,  on  pe- 
tition oif  the  trustees  of  any  town,  to  order  the  annexation  to  the 
town,  of  any  adjacent  territory  not  embraced  in  the  provisions  of 
section  50  of  the  same  act. — EhUm  v.  The  Boards  dhe.^  272 
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2.  Towns — ^Annexation. — ^The  reasons  for  the  proposed  annexatioB 
of  territory  to  a  town  should  be  stated  in  the  applieation  therefor, 
and  the  map  or  plat  accompanying  the  same  should  be  verified,  but 
the  application  need  not  be.  As  to  what  reasons  are  sufficient^  the 
reader  is  referred  to  the  opinion  herein  at  length.  Jhid, 

3.  Parties. — If  the  application  in  such  case  correctly  describes  the 
territory  to  be  annexed,  and  defiisnates  the  owners  of  a  part  of  it 
as  the  heirs  of  A  B,  and  the  alleged  property  of  such  heirs  is 
properly  described  in  the  notice  of  such  application,  the  fact  that 
such  heirs  are  not  indiTidually  named  will  not  vitiate  the  proceed- 
ings. Ibid, 

4.  Tebrs  Havtb — ^Annexation. — Section  83  (Acts  1857,  p.  70,) 
cures  any  defect  ii^  the  previous  annexation  of  territory  contiguous 
to  a  city  organized  under  the  general  act  for  the  organization  of 
cities,  where  the  city  has  filed  a  plat  or  map  of  survey,  defining  the 
metes  and  boundaries  of  such  annexed  territory,  in  the  office  of  the 
recorder  of  the  proper  county. — Edmund$,  dtc.  v.  Gookvu,         477 

TRESPASS. 

1.  Action — Trespasser. — Where  a  person,  in  the  first  instance,  acts 
under  an  authority  vested  in  him  by  law,  and  afterwards  abuses  it| 
or  fails  to  comply  with  the  terms  and  conditions  on  which  it  was 
granted,  he  must  be  deemed  a  trespasser  ab  inUio. — Burton  v.  Gal' 
away,  469 

TRIAL  BY  REFEREE. 

1.  Reference — ^Referee. — ^The  statute  on  the  subject  of  trials  by 
referees  does  not  require  the  referee  to  be  sworn  unless  the  parties 
require  it. — Daggy  v.  OranneUy,  474 

2.  The  parties  making  a  reference  may  agree  that  the  referee  may 
avail  himself  of  the  advice  of  another  person  in  the  determination 
of  the  matters  referred  to  him,  but  in  such  case,  it  will  not  be  nec- 
essary for  such  person  to  sign  the  report.  Ibid, 

3.  The  admissions  of  the  referee  are  inadmissible  to  impeach  his  re- 
port. Ibid. 

USURY. 

Se$  Interest,  1. 

1.  In  a  suit  on  a  note  which  on  its  face  bears  10  per  cent  interest, 
the  Court  may  render  judgment  for  the  principal  with  6  per  eent. 
interest. — PoUoek  v.  Okuner,  M2 
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VACATION  OP  OFFICE. 

1.  The  acceptance  of  the  office  of  Major  of  yolnnteers  in  the  mili- 
tary serTioe  of  the  United  States,  hy  the  incumbent  of  the  office  of 
Auditor  of  a  county,  vacates  the  latter  office, — Merringer  y.  The 
State,  dfc,  103 

VENDOR'S  LIEN. 

1.  Contracts  of  Married  Women-. — The  separate  mortgage  and 
notes  of  a  married  woman,  given  to  secure  the  payment  of  the 
purchase  money,  for  real  estate  sold  and  conveyed  to  her,  are  void, 
and  are  not  competent  evidence  for  any  purpose. — Haugh  v. 
Blyihe'9  Ex'r,  24 

2.  But  the  lien  of  her  vendor  for  the  purchase  money  is  not  thereby 
impaired,  where  the  contract  of  sale  on  his  part  has  been  fully  per- 
formed. Ibid, 

3.  Statute  of  Frauds. — And  the  fact  that,  by  the  terms  of  her 
purchase,  in  such  a  case,  a  part  of  the  purchase  money  was  not 
payable  until  the  expiration  of  a  greater  period  than  one  year  from 
the  date  of  the  sale,  does  not  impair  the  vendor's  lien  for  the  pur- 
chase money,  because  the  statute  of  ft>auds  in  such  cases,  applies 
to  such  contracts  as  are  not  to  be  performed  by  either  party  within 
a  year.  Ibid. 

4.  Notice  of  Vendor's  Lien. — The  recital  in  a  deed  that  a  part  of 
the  purchase  money  is  unpaid,  and  that  it  is  evidenced  by  certain 
notes,  and  that  a  lien  therefor  is  retained,  constitutes  sufficient  no- 
tice to  a  subsequent  purchaser  of  the  vendor's  lien,  although  such 
purchaser  had  no  actual  notice  of  such  stipulations  in  the  former 
deed. —  Wiseman  v.  JButchiTUony  40 

5.  Where  a  subsequent  purchaser  might  learn  the  existence  of  a  ven- 
dor's lien  by  examining  the  title  deeds  which  constitute  necessary 
links  in  the  chain  of  his  own  title,  he  will  be  chargeable  with 
notice  of  the  existence  of  such  lien,  although  he  may  not  have 
actually  examined  those  deeds  and  they  may  not  have  been  re- 
corded. Ibid, 

6.  Vendor's  Lien. — ^Where  land  is  sold  and  eonveyed  to  a  married 
woman,  and  the  purchase  money  is  not  paid  by  her,  the  vendor's 
lien  therefor  will  continue,  and  may  be  enforced  against  her  by  the 
sale  of  the  land,  but  her  separate  note  given  to  seeiire  the  same 
would  be  void.     Cox*s  Adm'r  v.  Wood,  54 

VENDORS  AND  PUBCHASEBS. 

1.  Action  on  Covenants — Btidbnos. — ^In  an  aotioa  for  the  reeov- 
ery  of  damages  for  the  breach  of  a  covenant  of  warranty,  and  for 
quiet  enjoyment,  it  is  generally  neeesiary  to  show  an  aetual  eviolion 
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from  the  premises  described  in  the  deed;  but  where  it  is  shown 
that  a  judgment  for  an  eviction  has  been  duly  rendered,  and   that 
the  |>remise8  are  unoccupied  by  the  covenantee  or  his  tenants,  and 
are  vacant,  and  that  the  holder  of  the  paramount  title  had  conveyed 
a  part  of  the  property  to  another  person,  and  that  the  covenantor 
purchased  the  property  and  accepted  deeds  of  the  holder  of  Buch 
paramount  title  and  his  grantee,  no  actual  eviction  by  legal  process 
need  be  shown,  for  such  facts,  in  point  of  law,  would  constitute  an 
eviction. — Burton  v.  Reed,     ^  87 

2.  Measure  of  Damages. — The  measure  of  damages,  in  actions  for 
the  breach  of  the  covenant  of  warranty  and  quiet  enjoyment,  upon 
eviction  by  title  paramount,  is  the  purchase-money  with  interest. 

3.  Kecoupment. — And  in  such  actions,  the  covenantor  is  entitled  to 
no  recoupment  of  the  rents  and  profits  received  by  the  covenantee 
for  the  use  and  occupation  of  the  premises,  unless  such  covenantor 
shows  that  he  has  actually  paid  such  rents  and  profits  to  the  holder 
of  the  paramount  title.  '  Ibid, 

4.  Estoppel. — ^Where,  in  such  cases,  the  action  is  upon  the  covenant 
for  seisin,  and  the  covenantee  is  in  possession,  and  the  covenantor, 
having  no  title,  makes  a  deed  with  full  covenants  of  warranty,  and 
subsequently  acquires  title,  he  is  estopped  by  his  covenants,  as 
against  the  covenantee,  to  deny  that  he  bad  a  good  title  at  the  time 
of  the  grant,  and  such  subsequently  acquired  title  will  enure  to  the 
covenantee;  but  where  the  covenantor  acquires  the  paramount 
.title  after  the  eviction  of  the  covenantee,  such  title  does  not  enure 
to  the  covenantee  by  way  of  estoppel,  without  his  consent,  so  as  to 
defeat  his  right  to  maintain  his  action  upon  the  covenants  of  war- 
ranty, and  for  quiet  enjoyment^  and  to  recover  the  consideration 
paid  by  him  with  interest.  Ibid. 

5.  Specific  Performance. — In  an  action  to  enforce  specific  perform- 
ance of  a  contract  for  the  conveyance  of  land,  if  the  contract  states 
sufficiently  every  other  fact  required  in  such  a  contract  by  the  sta- 
tute of  frauds,  but  fails  clearly  to  identify  the  land  to  be  conveyed, 
by  an  intelligible  description,  but  contains  a  description  which,  so 
far  as  it  goes,  is  consistent,  such  ambiguity  may  be  explained  and 
the  defective  description  made  complete  by  extrinsic  parole  evi- 
dence, provided  the  necessary  averments  are  contained  in  the  com- 
plaint on  such  contract. — Torr  v.  Torr,  118 

6.  Speoxfio  Performance. — A,  an  aged  bachelor,  in  feeble  health, 
promised  B^  a  physician,  and  Jf,  his  wife,  that  if  they  would  occupy 
a  certain  house,  then  owned  by  him,  and  permit  him  and  his  nurse 
to  live  in  it  with  them,  board  the  two,  and  tend  upon  and  take  care 
of  him  as  long  as  he  lived,  he  would  convey  the  house  to  M.  B 
and  his  said  wife  accepted  the  ofier,  took  possession  of  the  house, 
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'  it  i*  ^  wortli  about  3,000  dollars,  made  improveineDt&  on  it  worth  about 

'^dj  iiti  '^  200  dollars,  received  A  and  his  nurse  into  the  house,  boarded  the 

^€D3Qg.^  two,  gave  medical  and  every  other  proper  attention  and  care  to  A 

ad  coaT>»  until  he  died,  about  nine  months  after  the  occupancy  of  the  house 

eorefiis  began.     Suit  against  his  heirs  for  title  to  the  property. 

'ier  of  iE  Beld,  1.  That  the  contract  was  a  proper  one  for  specific  enforcement. 

?3»]  pr-r*  —  Watson  v,  Mahan,                                                                        223 

•cstiuzK:  y   ffeldj  2.  That  the  fact  that  A  occupied  rooms  in  the  house,  did 

not  create  a  divided  or  mixed  possession,  so  as  to  effect  the  rights 

attiojii;  of  the  plaintiffs.                                                                                Ibid. 

xt&r.  spu  g^  JBeld,  3.  That,  under  the  circumstances,  the  consideration  for  the 

I-  iflierK  property  can  not  be  considered  inadequate.                                  Ihtd, 


1 
-If" 
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9.  Meldj  4.  That,  in  the  action  for  specific  performance,  it  was  not 
^^-*"^  ^                   competent  for  the  defendants  to  offer  any  evidence  as  to  the  value 

of  the  annual  rental  of  the  property,  or  of  the  services  rendered  A 
by  B  and  his  wife.  Ibid. 

10.  Heldy  5.  That  A's  executor,  who  was  also  one  of  his  devisees,  was 
not  a  necessary  party  to  the  action  in  his  character  of  executor. 

Ibid. 
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ird  11.  Vendors  and  Purchasers. — Qucere.    Whether,  where  property 

is  condemned  for  public  use,  the  equitable  owner  is  not  entitled  to 
the  damages  in  lieu  of  the  land,  and  whether  such  condemnation  in 

•  ij  any  way  affects  the  relations  of  the  vendor  and  vendee. — Caldwell 

V.  The  Bank  of  Salem,  294 


iff-- 


12.  Fraudulent  Conyetange — Creditors. — ^A  conveyance  made 
for  the  purpose  of  defrauding  creditors  may  be  set  aside,  and  the 
property  subjected  to  the  payment  of  the  debts  of  the  person  mak- 
ing or  procuring  the  conveyance ;  but  this  can  not  be  done  where 
the  purchase  has  been  made  for  a  valuable  consideration,  and  in 

-3  good  faith  on  the  part  of  the  purchaser. — Palmer  v.  Henderson, 

297 

13.  Damages. — Where  there  is  a  failure  of  title  to  a  part  of  a  tract  of 
land  purchased  and  taken  possession  of,  and  there  is  not  a  rescission 
of  the  contract  on  that  account,  the  measure  of  damages  on  eviction 
from  such  part,  in  the  absence  of  special  circumstances,  is  a  sum 
bearing  the  same  proportion  to  the  price  of  the  whole  land  which 
such  part  bears  to  the  whole  tract  of  land. — Hoot  v.  iSpcuU,        326 

14.  Pleading! — Action  on  Covenants. — ^In  a  suit  for  a  breach  of 
covenant,  it  is  sufficient  to  aver  the  breach  negatively,  in  the  words 
of  the  covenant;  but  such  averment  does  not  necessarily  involve 
the  right  to  recover  more  than  nominal  damages,  and  would  not 
constitute  a  defence  to  an  action  for  purchase  money  beyond  one 
cent. — Jordan  y.  Blackmore*$  AdmW,  419 


id 
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16.  In  1853,  the  Commissionen  of  the  Sinking  Fund  sold  certain 
real  estate  to  j4,  on  credit,  and  took  his  obligation  therefor,  with 
B  as  snrety,  payable  in  five  years,  with  interest,  payable  annually, 
and  gave  A  a  certificate,  which  recited  the  sales  and  terms  thereof, 
and  that  "in  case  of  any  defanlt  of  payment,  according  to  the  terms 
of  purchase,  then  the  premises  shall  be  immediately  forfeit  and  re- 
vert to  the  State,  with  all  payments  and  improvement  thereon,  and 
the  State  shall  be  entitled  to  re-sell  at  any  time.  A  took  posses- 
sion, and,  before  maturity  of  his  obligation  to  the  State,  sold  the 
land  in  separate  parcels  to  different  persTons,  and  received  in  fuli 
the  consideration  therefore,  and  gave  them  respectively  his  bead 
for  title  at  a  future  time.  A,  and  B,  hio  mirety,  fidled  to  pay  the 
State  for  the  land,  and  the  State,  having  tendered  a  deed  to  k,  sued 
A  and  By  on  their  obligation  for  the  purchase  money,  making  Ai 
grantees  parties. 

Held,  1.  That  they  were  proper,  if  not  necessary,  parties,  for  the  pur- 
pose of  adjusting  the  equities  between  them  and  the  surety  of  A. 
—Rush's  Adm'r  v.  The  State,  432 

16.  Held,  2.  That,  in  the  absence  of  other  intervening  equities,  B,  as 
A^s  surety,  upon  payment  of  the  money,  would  be  entitled  to  be 
subrogated  to  the  rights  of  the  State  in  respect  to  the  land.     Ibid. 

17.  Held,  3.  But,  under  the  circumstances,  the  equities  in  favor  of 
A*s  grantees,  who  have  once  paid  for  said  land,  are  superior  to 
those  of  B,  as  such  surety.  Ihid, 

18.  Held,  4.  That  it  was  optional  with  the  State,  either  to  enforce  the 
contract  with  A,  by  complying  with  its  terms  on  her  part,  and  col- 
lecting the  purchase  money,  or  to  avoid  the  contract  in  consequence 
of  the  breach  thereof  by  A,  and  to  re-sell  the  land.  Ihtd, 

19.  Fraudulent  Conveyance. — ^A  conveyance,  fraudulent  as  to 
creditors,  may  bo  valid  between  the  parties,  and  be  enforced  as  be- 
tween them,  and  especially  in  favor  of  a  Uiird  person  to  whom  a 
promise  growing  out  of  such  transaction,  had  been  made. — Moore 
V.  Jlieek,  484 

VENUE— CHANGE  OF. 

1,  Where  a  change  of  venue  is  granted  upon  payment  of  costs  within 
a  specified  time,  and  the  party  fails  to  pay  the  costs  and  perfect  the 
chaoge  within  the  time,  the  court  may  proceed  to  the  trial  of  the 
cause,  as  if  no  change  had  been  asked  for. — Gotoer  v.  Howe,      396 

VESTED  ESTATE. 

1.  Will. — ^If  a  bequest  be  to  ^  for  life,  and,  after  the  death  of  ^,  to 
By  the  beauest  to  B  is  vested  on  the  death  of  the  testator,  and  will 
not  lapse  ny  the  death  of  B  in  the  lifetime  of  A. — Alleny.  Moyfi^^ 


mOEX.  6» 


'^ 


VOLUNTARY  PAYMENT. 

1.  AonoN. — An  illegal  tax  involnntarily  paid,  ean  be  recovered  in  an 
aotion ;  but  to  render  the  payment  invoinntary,  it  must  appear  tbat 
it  was  made  to  release  the  person  or  property  of  the  party  from  de- 
tention, or  to  prevent  a  seizure  of  either  by  the  other  party,  having 
apparent  authority  to  do  so,  without  resorting  to  an  aotion  at  law. — 
Lima  Ihumthip  v.  Jenksy  301 

WAIVER. 

See  Attachment  4. 

1.  In  an  action  upon  a  policy  of  insurance,  one  of  the  conditions  of 
which  requires  the  assured  to  procure  a  certificate  of  the  nearest 
magistrate  or  notary  public,  of  the  loss,  &c.,  and  it  appears  that  a 
proper  certificate  of  such  an  officer  was  delivered  to  the  agent  of  the 
company,  in  March,  and  that  another  such  officer  resided  nearer  to 
the  scene  of  the  fire,  than  the  one  who  made  the  certificate,  but  the 
agent  made  no  objection  to  the  certificate  on  that  account,  at  the 
time  it  was  delivered  to  him,  nor  at  any  time  thereafter,  until  the 

''  trial  of  this  action,  in  the  following  October,  and  it  was  then  shown 

on  such  trial,  that  there  was  a  promise  to  pay  the  loss  by  the  agent, 

y  it  should  be  held  that  the  company  had  waived  the  defect,  if  any, 

in  said  certificate. — Byrne  v.  The  Rmng  Sun  Ins,  Go.,  103 

2.  Contract. — A,  being  afflicted  with  a  cancer,  employed  B,  a  cancer- 
doctor,  to  treat  him  for  its  cure,  and  it  was  agreed  between  them 

J  that  the  doetor  was  to  have  100  dollars,  and  was  to  do  A  100  dol- 

lars' worth  of  good,  and,  if  he  cured  him,  he  was  to  have  200  dol- 

'<>  lars.     The  doctor  treated  him  about  six  months.     At  the  end  of 

about  three  months,  A  gave  B  his  two  notes— one  for  25  dollars, 
and  one  for  two  hundred  dollars — and  at  the  end  of  six  months  he 
died.  Said  notes  were  filed  as  a  claim  against  A's  estate.  Defense, 
want  and  failure  of  consideration,  and  fraud. 
Held,  that,  in  the  absence  of  fraud,  the  giving  of  said  note  for  200 
dollars,  when  the  period  of  treatment  had  only  half  expired,  and 
its  result  was  uncertain,  amounted  in  law  to  a  waiver  of  the  original 
contract;  and  that  parol  evidence  would  not  be  admissible  to  show 
that  the  note,  unconditional  on  its  face,  was  intended  by  the  parties 
to  be  conditional ;  but  its  consideration  might  be  dbputed. — Swank 
V.  NichoVs  Adm'r,  198 

8.  When  the  defendant  amends  his  answer,  after  a  demurrer  has  been 
sustained  to  it,  he  waives  all  right  to  complain  of  the  ruling  on  the 
demurrer. — Caldvoell  v.  The  Bank  of  Salem,  294 

4.  Where  a  cause  is  transferred  from  the  Court  of  Common  Pleas  to  the 
Circuit  Court  for  an  alleged  want  of  jurisdicfaon  in  the  former  Court, 
and  errors  are  alleged  to  have  intervened  in  the  mode  of  transferring 
said  cause  which  render  the  transfer  ineffective,  and  such  errors  are 
not  properly  presented  to  the  consideration  of  the  latter  Court,  they 
will  be  deemed  to  have  been  waived. — MUler  v.  Hatf$,  461 


^ 
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WILL. 


1.  An  Indian,  consisiently  with  the  proviBions  of  §  1,  p.  232,  1  R.  S. 
1852,  may  be  a  bona  fide  resident  of  the  United  States,  although  not 
a  citizen,  and  may  therefore  transfer  property  by  devise.  Scott  r. 
Sand/ord,  19  How.  U.  S.  R.  361,— Parent  y.  Walm$ly'i  AdmW,    82 

2.  Vested  Estate. — If  a  bequest  be  to  A  for  life,  and,  after  the 
death  of  j4,  to  B,  the  bequest  to  jS  is  vested  on  the  death  of  the 
testator,  and  will  not  lapse  by  the  death  of  B  in  the  lifetime  of  A. — 
Allen  V.  Mayfi^ld,      .  293 

WITNESS. 

1.  Where  a  married  woman  purchases  real  estate,  and  dies,  and  her 
vendor  sues  to  enforce  his  lien  for  the  purchase  money,  against  her 
husband  and  heirs,  her  husband  is  a  competent  witness  for  the 
plaintiff,  but  can  not  testify  as  to  matters  for  or  against  his  wife, 
or  as  to  communications  made  to  him  by  her  during  coverture. — 

'  Hau^h  V.  Bhjihes  Ex\,  24 

2.  A  person  over  fourteen  years  of  age  is  presumed  competent  to  tes- 
tify, and  whether  he  has  sufficient  capacity  to  understand  the  obli- 
gations of  an  oath,  or  the  penalty  for  false  swearing,  are  questions 
for  the  determination  of  the  Court,  and  not  the  jury. — Duncan  v. 
Wtlty,  44 

3.  Where  the  husband  and  wife  join  in  an  action  for  the  recovery  of 
the  separate  property  of  the  wife,  both  the  wife  and  the  defendant 
are  competent  witnesses  in  the  cause. — Gee  v.  Lewis^  149 

4.  Witness. — In  an  action  for  specific  performance  of  a  contract  for 
the  conveyance  of  real  estate,  if  the  principal  in  the  contract  dies 
pending  the  suit,  and  his  heir  at  law,  an  infant  too  young  to  be 
competent  to  testify,  is  made  defendant,  such  facts  do  not  render 
the  plaintiff  an  incompetent  witness  on  his  own  behalf. — Ddhoney 
V.  HaU,  264 

6.  Statutes  Constrtjed— Witnesses. — ^The  second  proviso  of  the 
third  section  of  the  act  of  March  11,  1861,  (Acts  1861,  p.  52,)  must 
be  literally  construed. — EUtM  v.  SameSj  513 

6.  Husband  and  Wife. — ^Where  the  real  estate  is  procured  to  be 
conveyed  to  a  married  woman,  and  the  conveyance  is  alleged  to 
have  been  made  for  the  purpose  of  defVauding  creditors,  and  with- 

'  out  consideration,  and  suit  is  instituted  against  the  grantee  and  her 
husband  to  set  aside  the  conveyance,  the  wife  is  a  competent  wit- 
ness in  her  own  behalf  to  prove  any  material  fact  in  the  cause, 
other  than  communications  made  to  her  by  her  husband  during  the 
marriage,  the  real  estate,  by  reason  of  the  conveyance,  having  be- 
come her  separate  property  as  fully  as  if  she  were  unmarried,  but 
the  husband,  in  such  case,  having  no  such  direct  interest  in  the  prop- 
erty as  would  entitle  him  to  testify  in  his  own  behalf,  is  not  a  com^ 
potent  witness  for  or  against  his  wife. — Palmer  v.  HenderMon^     297 
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